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PUBLISHERS’ NOTE 

For purposes of convenience this volume has been divided into three 
main headings: Part I—Proceedings under the Companies Act, 1948, 
regulated by Order 53B ; Part II—Proceedings under the Companies 
Act, 1948, regulated by the Companies (Winding-up) Rules, 1949; and 
Part III—Debenture Holders’ Actions. 

Preliminary Notes have been provided for each Part, dealing with 
jurisdiction and other points of general interest. A special feature of 
this volume is the Practice and Procedure Sections, which set out in 
tabular form all the steps to be taken by Practitioners in each application 
to the Court, together with particulars of the fees payable and notes on 
points to which particular attention must be given. This feature will, it 
is thought, be of special use to Liquidators in connection with the deter¬ 
mination of questions arising in the course of a liquidation. 

All those who have taken part in the preparation and editing of this 
volume desire to join with the Publishers in expressing their thanks to 
the Registrar of the Companies Court, Mr. Registrar Wilson, who has been 
good enough to read the- proofs of the volume and to make a number of 
valuable suggestions and improvements. They also record their thanks 
to Mr. W. G. Venton, O.B.E., the Senior Principal Clerk of the Companies 
Court for his assistance in providing Minutes of Order for the Section on 
Reduction of Capital and to Mr. H. W. F. Blake of Chancery Chambers for 
reading the proofs of Debenture Holders’ Actions and for the helpful 
suggestions he has made regarding that Part. 

Butterworth & Co. (Publishers) Ltd. 


May , 1953. 



THE ENGLISH AND EMPIRE DIGEST 

The citation of each case in the notes is followed by a reference to 
the volume, page and number at which the case appears in the Digest. 
Thus: 

Cavendish Bentinck v. Fenn (1887), 12 App. Cas. 652; 10 Digest 902,6161. 


HALSBURY’S STATUTES OF ENGLAND 

Each reference to a public Act of Parliament or section of such Act 
in the footnotes is followed by a reference to the volume and page at 
which the Act or section appears in the second edition of Halsbury’s 
Statutes. Thus: 

The Companies Act, 1948 ; 3 Halsbury's Statutes, 2nd Edn., 452. 


THE ALL ENGLAND LAW REPORTS 

In the footnotes and the table of cases the citations of the reports of 
cases decided since the beginning of 1936 include a reference to the All 
England Law Reports. Thus : 

Re Suidair etc. Airways, Ltd., [1950] 2 All E.R. 920. 
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The Act . 

C.C.R. . 

Order) 

O. \ • • 


R.S.C. 


Forms in the Schedule to the Companies (Forms) 
Order, 1949 (S.I. 1949 No. 382). 

The Companies Act, 1948. 

County Court Rules, 1936. 

References to " Order ” or " 0 ” followed by arabic 
numerals refer to the relevant Order of the 
Rules of the Supreme Court. 

Rules of the Supreme Court. 
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l£>relfmfnar\> fllote 

Jurisdiction. —The High Court, the Chancery Courts of the Counties 
Palatine of Lancaster and Durham (in the case of companies whose 
registered offices are situate within the jurisdiction of such Courts), and 
the County Courts have the same jurisdiction in relation to an application 
by a company registered in England in proceedings other than those 
relating to the winding-up of a company as they would have in relation 
to that company in a winding-up [a). Courts exercising Stannaries 
jurisdiction have also concurrent jurisdiction, not limited in amount, but 
limited to companies mining exclusively in Cornwall. 

Proceedings under the Companies Act, 1948, other than those relating 
to the winding-up of companies, and proceedings under the Act in relation 
to the winding-up of companies are, in the High Court, dealt with by that 
department of the High Court which is generally known as “ the Com¬ 
panies Court ” (b). Order 53B, r. 2, provides, however, that certain 
proceedings, namely, applications to sanction a compromise or arrange¬ 
ment under section 206 (2) of the Act, applications by way of motion (not 
by way of summons) to rectify the register of members under section 116 
of the Act, applications for meetings of creditors or members of a company 
under section 206 (1) of the Act and applications for facilitating recon¬ 
structions or amalgamations under section 208 of the Act, may at the 
option of the applicant be brought to and issued out of such office or 
department as is specified in Order 5, r. 9 (i.e. Chancery Chambers). 
Section 164 of the Companies Act, 1929, contained a provision that the 
jurisdiction of the High Court to wind up Companies in England should 
be exercised by such Judge or Judges of the Chancery Division as the 
Lord Chancellor might assign for the purpose. This section was repealed 
by the Companies Act, 1947 (sections 96 (1) and 123 (3)) and the position 
is now regulated by the provisions of Part III of the Supreme Court of 
Judicature (Consolidation) Act, 1925. Accordingly R.S.C. Order 5, r. 9, 
is applicable, which provides that every cause or matter commenced 
in the Chancery Division shall be assigned either to Group A or Group B 
of that Division (c). By direction of the Lord Chancellor dated the 22nd 
November, 1951, the High Court Jurisdiction is vested in Vaisey, 
Roxburgh and Wynn-Parry, JJ., Group A. By arrangement between 
these three Judges, each exercises the jurisdiction for one term in rotation, 
and all proceedings are accordingly headed with the name of the Judge 
exercising the jurisdiction in the term in which the proceedings are 
commenced. 

A separate department has been established for the execution of the 


(а) The various sections of the Act providing for the applications refer to #< the 
Court," which is by s. 455 (1) of the Act defined as the Court having jurisdiction to 
wind-up the company (3 Halsbury's Statutes, 2nd Edn., 788). As to jurisdiction in 
a winding-up, see p. 239, post. As to proceedings in the Lancaster and Durham 
Palatine Courts, see Ency. Court Forms, Vols. 8,10, titles Durham Chancery Court 
and Lancaster Chancery Court. As to proceedings in the County Court, see p. 1 x, 
post . 

(б) The phrase " Companies Court " is used in Order 53B, r. 2, and in the form 
of title specified for use in connection with the winding-up of companies; see 
Companies (Winding-up) Rules, 1949, Form 2. The words " Companies Court ” 
do not, however, appear in the title of proceedings generally, except when the pro¬ 
ceedings are governed by the Companies (Winding-up) Rules, 1949. 

(c) R.S.C., Order 5, r. 9 as substituted by R.S.C. (No. 1}, 1950. 
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functions exercisable by the Judge to whom the jurisdiction under the 
Act has been assigned. It is this department which is blown as the 
Companies Court, the offices of which are in Bankruptcy Buildings, Carey 
Street. One of the Registrars in Bankruptcy of the High Court acts as 
Registrar of the Companies Court (d). 

I. High Court. 

Order 53B of the Rules of the Supreme Court (e) provides for the 
manner in which, in the High Court, all the proceedings which may be 
taken under the Companies Act, 1948, shall be prosecuted, except pro¬ 
ceedings governed by the Companies (Winding-up) Rules, 1949 (which 
are mainly, but not exclusively concerned with the winding-up of a 
company) and proceedings which do not depend upon the statutory 
jurisdiction under the Act, e.g. debenture-holders* actions. 

Meaning of words used in Order 53B.—In this Order : 

" The Act *' means the Companies Act, 1948. 

“ The Court ” includes any Judge of the Chancery Division and any 
Judge who for the time being exercises the jurisdiction of the High Court 
to wind-up companies. 

" Judge *' means any such Judge as aforesaid and includes any 
Registrar, Master or other officer exercising the powers of any such Judge. 

11 The petition/* " The motion,** “ The summons ** mean the petition, 
motion, or summons presented, made or taken out pursuant to this Order. 

“ The inquiry '* means the inquiry made as to the debts, claims or 
liabilities of or affecting the company or as to any such debts, claims or 
liabilities ordered by the Court under this Order. 

“ The company ** means the company to which any application under 
this Order relates. 

Expressions defined in the Companies Act, 1948, unless the context 
otherwise requires, have the meanings as defined by the Act (/). 

Office for the Commencement of Proceedings,— Under Order 53B, 
Rule 2, every petition (except to sanction a Scheme of Arrangement under 
Section 206 (2) of the Act), notice of motion (except for rectification of the 
Register of Members under Section 116 of the Act) and every summons 
(except for leave to convene meetings to consider a Scheme of Arrangement 
under Section 206 (1) of the Act or to obtain facilities for reconstruction 
or amalgamation under Section 208 of the Act) to which the Order relates, 
must be brought to and issued out of the office of the Registrar, Companies 
Court. The excepted proceedings may, at the option of the applicant or 
petitioner, be brought to and issued out of either the office of the Registrar, 
or the Central Office, in which case they will be assigned to the Chancery 
Division (g). 


(d) Companies (Winding-up) Rules, 1949, r. x. 

(e) S.I., 1948, No. 1880/L. 22. 

(n Order 53B, r. 1. 

(g) As tp the commencement of proceedings in the Chancery Division, see x Ency. 
Court Forms, title Actions, pp. 39, 40 (originating notice of motion), 41,42 (petition), 
and 37-39 (originating summons). As to the commencement of proceedings in the 
Companies Court, see pp. 9 et seqpost. Prior to the alteration of Order 53B, r. 2 
in 1937 any of the above-mentioned proceedings could be commenced at the option 
of the applicant or petitioner, as the case might be, in the Chancery Division, and 
this right is preserved by the proviso to this rule in the case of proceedings com¬ 
menced or carried on in the District Registry of Liverpool or the District Registry of 
Manchester. 
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Application of the Rules of the Supreme Court.— So far as may be 

practicable, the Rules of the Supreme Court for the time being in force and 
the general practice of that Court, including the course of procedure and 
practice in Chambers, apply as regards all proceedings in relation to the 
applications to which Order 53B relates except if and so far as the Act 
or the Order otherwise provides. In particular, if and when the Court 
is for the time being a Judge of the Chancery Division, the provisions of 
Order 5, r. 9A (relating to the linking of the Judges of that Division) apply 
to all such proceedings as being business assigned within the meaning of 
that rule (A). 

Title of Proceedings. —Every petition, notice of motion and summons 
and all notices, affidavits and other proceedings under any petition, notice 
of motion or summons must be entitled In the High Court of Justice, 
Chancery Division and in the matter of the Company and in the matter 
of the Companies Act, 1948 (i). Where the application relates to a 
company in liquidation, the words “ Companies Court ” must also appear 
in the title underneath the words " Chancery Division.” 

Every application should state the section of the Act and the rule and 
paragraph of Order 53B under which the application is made. 

Applications by Petition. —The following applications must be made 
by petition (j) : 

(a) Applications to cancel an alteration of objects under section 5 of 

the Act (&). 

(b) Applications to cancel an alteration in the form of the constitution 

of the company by substituting a memorandum and articles for 

a deed of settlement under section 395 of the Act (l). 

(c) Applications to cancel an alteration in conditions in the memo¬ 

randum under section 23 of the Act (m). 

(d) Applications to confirm a reduction of capital under section 67 of 

the Act (w). 

(e) Applications to confirm the reduction of any share premium 

account or any capital redemption reserve fund under section 

56 (1) or section 58 (1) (d) of the Act (0). 

(f) Applications to cancel any variation of the rights of holders of 

special classes of shares under section 72 of the Act (p). 

(g) Applications to sanction the issue of shares at a discount under 

section 57 of the Act ( q ). 

(h) Applications to sanction a compromise or arrangement under 

section 206 (2) of the Act (r). 

(i) Applications to restore a company's name to the register under 

section 353 (6) of the Act ($). 


(h) Order 53B, r. 3. Order 5, rr. 9 and 9A were replaced by a new r. 9 on the 18th 
April, 1950. As to the linking of Judges in the Chancery Division, see the Annual 
Practice, notes to Order 5, r. 9A. 

(*) Order 53B, r. 4 (1). For the method of entitling an application under 
s. 188 (1) of the Act (3 Halsbury's Statutes, 2nd Edn., 607), see note (i\, p. 218, post, 
(j) Order 53B, r. 5. 

(A) 3 Halsbury's Statutes, 2nd Edn., 466 ; see pp. 15 to 23, post. 

(/) 3 Halsbury's Statutes, 2nd Edn., 752 ; see pp. 15 to 23, post. 

(m) 3 Halsbury's Statutes, 2nd Edn., 479 ; see pp. 15 to 23, post. 

(ft) 3 Halsbury's Statutes, 2nd Edn., 516 ; see pp. 23 to 74, post. 

(0) 3 Halsbury's Statutes, 2nd Edn., 508, 510; see pp. 74 to 79, post. 

\P) 3 Halsbury's Statutes, 2nd Edn., 520 ; see pp. 79 to 86, post . 

(q) 3 Halsbury's Statutes, 2nd Edn., 509 ; see pp. 86 to 90, post. 

(r) 3 Halsbury's Statutes, 2nd Edn., 624 ; see pp. 91 to 156, post. 

(s) 3 Halsbury's Statutes, 2nd Edn., 727 ; see pp. 156 to 164, post. 
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(j) Applications for relief by officers of a company or by persons em¬ 
ployed as auditors by a company under section 448 (2) of the 
Act (/). 

Application by Motion or Summons.— Applications to rectify the 
register of members of a company under section 116 of the Act (u) may 
be made either by motion or by summons (a). 

Applications by Motion.— The following applications must be made by 
motion (6) : 

(a) Applications for relief in case of default in delivering documents 

to the Registrar of Companies under section 52 (3) of the Act (c). 

(b) Applications for relief in case of default by a private company in 

complying with the provisions of its articles under sect. 29 of 
the Act (d). 

(c) Applications for a declaration that the affairs of a company ought 

to be investigated under section 165 of the Act (e). 

(d) Applications to inquire into the case of officers or agents of a 

company who have refused to produce any document or answer 
any question under section 167 (3) (/) of the Act, or (where 
inspectors were appointed before the 1st July, 1948, or were 
appointed to continue an inspection begun by inspectors 
appointed before the 1st July, 1948) under section 137 (3) of the 
Companies Act, 1929. 

(e) Applications that shares or debentures shall cease to be subject to 

restrictions imposed by the Board of Trade under section 174 (3) 
of the Act (g). 

Applications by Summons.— The following applications must be made 
by summons (A). 

(a) Applications to inspect the register of members or the index of 

names of members of a company or to obtain copies of such 
register under section 113 (4) of the Act (i). 

(b) Applications to inspect the minutes of proceedings at general 

meetings of a company or to obtain copies thereof under section 
146 (4) of the Act (A). 

(c) Applications to inspect the register of directors' holdings of 

shares or debentures under section 195 (9) of the Act, or the 
register of directors and secretaries under section 200 (8) of the 
Act (/). 

(d) Applications to inspect copies of instruments creating a charge 

and to inspect the register of charges under section 105 (3) of 
the Act (m). 


It) 3 Halsbury's Statutes, 2nd Edn., 785 ; see pp. 164 to 172, post. 

(«) 3 Halsbury's Statutes, 2nd Edn., 549 ; see p. 173, post. 

(а) Order 53B, r. 6. 

(б) Order, 53B, r. 7. 

(c) 3 Halsbury's Statutes, 2nd Edn., 505 ; see pp. 174 et seq., post. 

(d) 3 Halsbury's Statutes, 2nd Edn., 482 ; see p. 175, post. 

(e) 3 Halsbury's Statutes, 2nd Edn., 590 ; see pp. 175 et seq. t post. 

(/) 3 Halsbury's Statutes, 2nd Edn., 592 ; see pp. 176 et seq. t post, 

(g) 3 Halsbury's Statutes, 2nd Edn., 598 ; see pp. 177 et seq. t post. 

\ h ) Order 53B, r. 8. 

(«) 3 Halsbury's Statutes, 2nd Edn., 548 ; see p. 189, post. 

( k ) 3 Halsbury's Statutes, 2nd Edn., 574 ; see p. 190, post. 

(/) 3 Halsbury's Statutes, 2nd Edn., 620 ; see p. 190, post. 

(m) 3 Halsbury's Statutes, 2nd Edn., 541; see p. 191, post. 
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(e) Applications to inspect any register of holders of debentures or to 

obtain copies thereof or of any trust deed for securing debentures 
under section 87 (5) of the Act (n). 

(f) Applications for and in regard to meetings of a company under 

section 135 of the Act (0). 

(g) Applications for meetings of creditors or members of a company 

under section 206 (1) of the Act ( p ). 

(h) Applications for facilitating reconstructions or amalgamations of 

companies under section 208 of the Act, where the matters to 
which such applications relate have not been dealt with, or fully 
dealt with, on the hearing of the petition to sanction the com¬ 
promise or arrangement to which they relate (q). 

(i) Applications in regard to delivery of certificates or debentures 

under section 80 (3) of the Act (r). 

(j) Applications for enforcing the duty of a company or of a receiver 

or manager to make returns or render accounts under section 
375 or section 428 of the Act (s). 

(k) Applications for leave to be a director of or to manage a company 

under section 188 (1) of the Act (t). 

( l ) Applications to extend the time for registering documents under 

section 5 (7) or section 395 of the Act (a) or under Rule 12 of 
Order 53B (relating to the registration of orders sanctioning 
the issue of shares at a discount). 

(m) Applications to extend the time for the issue of shares at a dis¬ 

count under section 57 (1) (d) of the Act (6). 

(n) Applications to extend the time for registration of a charge or to 

rectify any omission or mis-statement with respect to any charge 
or in a memorandum of satisfaction under section 101 of the 
Act (c). 

(o) Applications for the purpose of preventing or settling the terms of 

the acquisition of shares under section 209 of the Act ( d). 

(p) Applications that a person should be examined on oath under 

section 167 (4) of the Act [e). 

(q) Applications for directions by a receiver or manager under section 

369 (1) of the Act (/). 

(r) Applications for inspection or production of the books of a com¬ 

pany under section 441 of the Act (g). 

(s) Applications for summoning a meeting of debenture holders under 

section 88 (4) of the Act (h). 


(») 3 Halsbury’s Statutes, 2nd Edn., 528 ; see p. 191, post. 

(0) 3 Halsbury’s Statutes, 2nd Edn., 565 ; see pp. 192, post. 

\p) 3 Halsbury’s Statutes, 2nd Edn., 624 ; see pp. 92 et seq., post. 

(q) 3 Halsbury’s Statutes, 2nd Edn., 627 ; see pp. 98 et seq., post. 

(r) 3 Halsbury’s Statutes, 2nd Edn., 525 ; see p. 192, post. 

(s) 3 Halsbury’s Statutes, 2nd Edn., 741, 744; see pp. 205 et seq., post. 

(t) 3 Halsbury’s Statutes, 2nd Edn., 607 ; see p. 193, post. 

(a) 3 Halsbury’s Statutes, 2nd Edn., 467, 752 ; see p. 194, post . 

(b) 3 Halsbury’s Statutes, 2nd Edn., 509 ; see p. 195, post. 

\c) 3 Halsbury’s Statutes, 2nd Edn., 539 ; see pp. 196 et seq., post. 

(<f) 3 Halsbury’s Statutes, 2nd Edn., 628 ; see pp. 198 et seq., post. 

(e) 3 Halsbury’s Statutes, 2nd Edn., 392 ; see p. 200, post. 

If) 3 Halsbury’s Statutes, 2nd Edn., 736 ; see p. 201, post. 

(#) 3 Halsbury’s Statutes, 2nd Edn., 782. 

(h) 3 Halsbury’s Statutes, 2nd Edn., 529 ; see p. 202, post. 
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(t) Applications that a company should not be bound to circulate a 

statement under section 140 (5) of the Act (i). 

(u) Applications that an auditor's or a director's representations 

should not be sent out or read at a meeting under section 160 (3) 
or section 184 (3) of the Act (k). 

Practice and Procedure in the Companies Court. —Practice and Pro¬ 
cedure in the Companies Court is dealt with in detail in tabular form later 
in this volume. However, the following general points of practice should 
be kept in mind. 

Service on Company. —Section 437 of the Act (l) provides that any 
document, a term which includes a summons, notice, order, or other legal 
process (m), may be served on a company by leaving it at or sending it by 
post (n) to the registered office of the Company. This section is permissive 
only ; service may be effected in other ways (0). 

Evidence. —Evidence by affidavit must not be sworn before the origi¬ 
nating document (i.e. Petition, Originating Summons, etc.) has been 
presented or issued. Office copies of affidavits are not at present required. 
All affidavits should be filed and, in cases to be heard by the Registrar, 
any exhibits thereto lodged in Room 81 at least two days before the hearing 
of the application. When a Petition or Motion is to be heard by the 
Judge, the Court File of the proceedings will be in Court and in such cases 
the parties must, of course, have any exhibits ready to produce as required. 
One copy of each pleading should also be filed by the party delivering the 
same (no filing fee is payable). 

Engrossments. —All documents including petitions, summonses, 
affidavits, etc., presented, issued or filed in the Companies Court must be 
engrossed on foolscap paper and bound up bookwise with a stitching 
margin of at least one inch. No document is accepted for filing without 
such a margin, unless by leave of the Court, which will usually only be 
given upon an undertaking to lodge for filing a certified copy with such a 
stitching margin. 

Hearing. —The Companies Judge always sits in Court on Mondays, on 
which day Petitions, Motions, and Adjourned Summonses are usually 
heard. If the matter is too heavy to be dealt with in this way, it wifi 
still be put in the list for a Monday, but upon application to the Judge a 
day will be fixed for hearing. 

Notice of Meetings. —In the case of petitions for the confirmation of a 
reduction of capital, to sanction a scheme of arrangement involving a 
reduction, and in certain other applications, it is necessary to call meetings 
of the Company and/or of classes of shareholders either before or during 
the Court proceedings. It is of utmost importance to ensure that a 
sufficient number of days according to the length of notice required (p) 
are allowed to avoid the position arising that the meeting has not been 
properly convened, which might well involve starting the proceedings 
over again. Articles of Association vary considerably from the point of 


(i) 3 Halsbury's Statutes, 2nd Edn., 569 ; see p. 203, post. 

(k) 3 Halsbury's Statutes, 2nd Edn., 586, 603 ; see p. 204, post. 

(/) 3 Halsbury's Statutes, 2nd Edh., 780. 

{ m) S. 455 (1) of the Act (3 Halsbury’s Statutes, 2nd Edn., 788). 

(n) Including registered post (T. 0 . Supplies (London) Ltd . v. Creighton (Jerry ), 
Ltd., [1952] 1 K. B. 42 ; [1951] 2 All E. R. 992 ; 2nd Digest Supp.). 

(0) Watson v. Sheather, Sons & Co., Ltd . (1886), 2 T. L. R. 473 ; 9 Digest 676,4507. 
ip) See ss. 133 and 141 (3 Halsbury’s Statutes, 2nd Edn., 563, 570) as to the 
requisite length of notice. 
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view of when a notice is deemed to be served, but it is settled law that 
the length of notice is exclusive of the day on which the notice is deemed 
to be served and also the day of the meeting (q). It has also been decided 
that an Article providing that the day . of service is to be included in 
reckoning the number of days' notice is of no effect (r). The Articles of 
Association should be consulted to ascertain the manner of service and 
the persons to be served (s), for example, the manner of serving joint 
holders of shares and persons entitled by reason of the death or bankruptcy 
of a member, service of notices on holders of share warrants to bearer, etc. 
In the latter case it will also be necessary to refer to the conditions on the 
Share Warrant. 

Petitions* —At the foot of every petition there must appear a statement 
as to the persons, if any, intended to be served therewith, and if no person 
is intended to be served, a statement to that effect (£). 

In the Companies Court two copies of the petition (together with the 
necessary additional copies where the petition is to be served) should be 
prepared. The person presenting the petition should procure one of the 
copies to be stamped (u) in Room 59, Bankruptcy Buildings. The copies 
of the petition are then taken to Room 81, where they are sealed and a 
distinctive number is assigned ; in the case of a petition where a summons 
for directions is not subsequently required to be taken out a time and place 
are fixed for the hearing of the petition and notice thereof is then inserted 
on each copy. One copy is retained by the Court for the use of the Judge 
and the original petition, i.e. the stamped copy, is returned to the Peti¬ 
tioner to be exhibited to the affidavit (s) verifying the petition. 

A summons for directions is required to be taken out in the case of 
petitions under sections 5, 23, 56 (1), 58 (1) (d), 67, 72, 395 and 448 (2) of 
the Act (a). 

The summons for directions should be prepared in duplicate and one 
copy should be stamped 5s. in Room 59, Bankruptcy Buildings. The 
time fixed for the hearing of the summons by the Registrar of the Com¬ 
panies Court is inserted in the body of the summons or in the margin as 
the case may be. The stamped copy is retained for filing and the other 
copy is returned to the applicant. 

Upon the hearing of the summons, or upon any adjourned hearing or 
hearings thereof or any subsequent application, the Judge may make 
such order or orders and give such directions as he may think fit as to 
all the proceedings to be taken, and in particular with respect to the 
publication of notices and, in the case of a petition presented for the 
confirmation of a reduction of capital of a company, the making of an 
inquiry as to creditors (b). 

When the appropriate directions have been given by the Court and 
all the evidence has been checked by the appropriate official the day and 


(q) See Re Railway Sleepers Supply Co. (1885), 29 Ch. D. 204 ; 9 Digest 580, 3872, 
and R. v. Turner , [1910] 1 K. B. 346, at p. 359 ; 42 Digest 958, 309. 

(r) Re Hector Whaling , Ltd., [1936] Ch. 208 ; Digest Supp. 

(5) In general it is unnecessary to give notice of meetings to shareholders resident 
abroad (Re Warden and Hotchkiss , Ltd., [ 1945 ] Ch. 270; [ 1945 ] 1 AU E. R. 507 ; 
2 nd Digest Supp.). 

(t) Order 52, r. 16. 

(u) Supreme Court Fees Order, 1930, Fees Nos. 6, 144, 145. The fees payable 
on the various petitions are set out in Practice and Procedure section. 

(«) Order 53B, r. 10 (1). 

t W Order 53B, r. 10 (2). As to procedure on an inquiry see Order 53B, r. 11 and 
Practice and Procedure, pp. 29 et seq. t post . 
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place appointed for the hearing of the petition is fixed by the person whose 
duty it is to settle the order made on the summons for directions. 

Whilst there is no obligation on any person who wishes to oppose a 
petition to give notice of opposition to the petitioner, it is, in order to 
avoid delay and an adjournment, advisable for every person intending to 
oppose to give notice of this fact to the petitioner or the petitioner's 
solicitor and to furnish them with copies of the evidence filed in opposition 
to the petition as long before the hearing as possible so that the petition 
can, if possible, be disposed of at the first hearing. 

Originating Motions (c).—The motions in the cases set out on page 6, 
ante , will be originating motions. The notice of motion must name a 
motion day in accordance with the official list. The Companies Court 
always sits on Mondays, on which day therefore motions are heard in that 
Court. In the Chancery Division Tuesdays and Fridays are motion days. 
Motions from the District Registries of Manchester and Liverpool are 
heard on Thursdays. 

In the Companies Court the party desirous of issuing the notice of 
motion should prepare the same in triplicate. He should have one copy 
stamped £2 ( d) in Room 59, Bankruptcy Buildings, and proceed to Room 
81, where all copies are sealed and a distinctive number is assigned. The 
stamped copy is retained for filing, one is retained for the use of the Judge 
and the third copy is returned to the applicant. 

Originating Summons (e ). Applications under paragraph (g) of Order 
53B, r. 8 (/) may in the case of a company which is being wound up by 
the Court be by ordinary summons in the winding-up. 

Applications under paragraph (h) thereof (g) may be dealt with by 
ordinary summons in the existing proceedings if liberty to apply is reserved 
by the order sanctioning the scheme of arrangement. 

Applications under paragraphs ( 1 ) and (m) thereof (h) have also been 
made by ordinary summons in the proceedings out of which the application 
arose. 

Except in these cases, applications in matters set out at pages 6 
to 8 , ante , must be by originating summons. 

The person desirous of issuing the summons should prepare the same 
in duplicate. In the Companies Court he should have one copy stamped 
(£1 10s. for an originating summons to which an appearance is required, 
1 os. on any other originating summons, and 5s. on a summons which is 
not originating ( i)) in Room 59, Bankruptcy Buildings, and proceed to 
Room 81, where both copies are sealed and in the case of an originating 
summons a distinctive number is assigned. The time fixed for the hearing 
of the summons is inserted in the body of the summons or in the margin, 
as the case may be, except in applications under paragraphs (h) and (j) 
of Rule 8 (k) where appearances are required to be entered. The stamped 
copy is retained for filing and the other copy is returned to the applicant. 

A respondent to an originating summons issued pursuant to Rule 6 


(c) For the general practice on Originating Motions, see 12 Ency. Court Forms, 3 
et seq. 

(d) Supreme Court Fee Order, 1930, Fee No. 7. 

(«) For the general practice on Originating Summonses, see 12 Ency. Court Forms, 
160 et seq. 

(/) See p. 7, ante. 

( g) See p. 7, ante. 

(h) See p. 7, ante 

(i) Supreme Court Fees Order, 1930, Fees Nos. 2, 3, 12. 

(k) See p. 7, ante. 
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or Rule 8, Order 53B, is not required to enter an appearance except where 
such summons is issued pursuant to paragraphs (h) or (j) of Rule 8 (Z). 

Orders. —In the Companies Court for the purpose of drawing up orders 
made in Court the party having the carriage of the order should bring in 
the brief, properly endorsed, and, in the case of a petition, the original 
petition, lodge it or them with the person having control of the matter, 
inquire when the draft order will be ready and obtain an appointment to 
settle the order. The name and room of such person can be ascertained 
in Room 81, Bankruptcy Buildings. 

When the draft order has been settled it is sent by the person having 
control to be engrossed in duplicate and a day is appointed for the passing 
of the order. 

When the order has been passed one engrossment is approved in pencil 
by all parties attending and should then be stamped (m) in Room 59, 
Bankruptcy Buildings. It should then be returned to the person who 
has settled it for completion. In most cases the duplicate order is com¬ 
pleted on the following day. In the case of orders made in chambers 
the same procedure is followed, except that the party having the carriage 
of the order brings in a draft of the order, sends a copy of the draft with 
the notice of appointment to settle to the Respondent (if any), and 
engrosses the order when it has been settled. 

Records ol Proceedings. —In the Companies Court a separate file is 
kept for each originating proceeding on which are placed the original 
petitions, motions, summonses and orders and the affidavits and Regis¬ 
trar's certificates. These files are at present kept in Room 97, Bankruptcy 
Buildings. 

II. County Courts. 

Jurisdiction. —All Court proceedings under the Act can be taken in 
the appropriate County Court, which has full jurisdiction (concurrent 
with that of the High Court) unless the share capital ,of the company, 
paid up or credited as paid up, exceeds £10,000 (n), subject to two local 
modifications. The appropriate County Court is that which exercises 
bankruptcy jurisdiction in the district where the company's registered 
office is situate ; if that office is in the London Bankruptcy District 
(which comprises the City and most of the County of London) proceedings 
must be taken in the High Court (0). Any County Court exercising 
Stannaries jurisdiction has jurisdiction under the Act over mining com¬ 
panies engaged exclusively within the Stannaries (i.e. in Cornwall), what¬ 
ever the share capital and wherever the office may be (/>). Proceedings 
taken in the wrong Court are not thereby invalidated (q) 

The Act does not contain an express provision as to transfer of pro¬ 
ceedings except in winding-up ; but under section 54 of the County Courts 
Act, 1934 (r), proceedings commenced in the Chancery Division but within 
the jurisdiction of a County Court may be transferred to the most con¬ 
venient County Court having jurisdiction. 

(/) Order 53B, r. 9. 

(m) Supreme Court Fees Order, 1930, Fees Nos. 19, 21, 29. The fees payable on 
the various orders are stated in the Practice and Procedure Section. 

(n) Sections 218 (3), 455 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 637,788. 

(O) The County Courts (Bankruptcy and Companies Winding-up Jurisdiction) 
Order, 1949 (S.I., 1949, No. 2060/L. 25 ), r. 3. This Order also sets out the districts 
of the Courts excluded from jurisdiction and the Courts to which such districts are 
attached. 

(P) Sections 218 (4), 455 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 637, 

788. (g) Section 218 (7) ; 3 Halsbury's Statutes, 2nd Edn., 637. 

(r) 5 Halsbury's Statutes, 2nd Edn., 52. 
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Procedure. —There are no special provisions in or under the Act as to 
procedure otherwise than as to winding-up and cognate proceedings (s), 
except that section 437 provides generally for service of any document on 
a company by leaving it at, or posting it to (t), the registered office. The 
general procedure under the County Courts Act, 1934, and County Court 
Rules, 1936, therefore applies (a). Proceedings should be commenced, as 
matters, by originating application under C.C.R., Order 6, r. 4, unless the 
Act specifies a petition, when C.C.R., Order 6, r. 5 provides the same 
procedure with adapted terminology. In either case the title (b) is as set 
out in Form No. 1, post ; the formal parts are as prescribed (c), and the 
substantive matter is as set out in the precedents hereafter. The Rules 
do not necessitate any further steps before the hearing, but interlocutory 
applications wherever thought advisable may be made under C.C.R., 
Order 13. 

Costs and Fees. —Costs in the County Court in respect of Companies 
Act proceedings other than winding-up are on the same scale as in the 
High Court (d), The fee on filing a petition is £3, which includes the hearing 
of the petition ( e ). The fee on any other application is 5s., but presum¬ 
ably on the hearing of any other originating application a fee of £2 might 
be claimed (/). 

[precebents anb [practice anb 
[procebure 

1. General Forms. 


1. 

TITLE of proceedings (g). 

In the High Court of Justice No ... of 19... 

Chancery Division 

Mr. Justice.[at Chambers] 

[Mr. Registrar.] 

fin Orders insert the date as, e.g., 

.day, the.day of.. 19...] 

(s) See Part II, post. 

(0 This includes registered post (T. 0. Supplies (London), Ltd. v. Creighton 
(Jerry), Ltd., [1952] 1 K. B. 42 ; [1951] 2 All E. K. 992). 

(a) C.C.R., Order 48, r. 2. See 1 Ency. Court Forms, title Actions, and 7 Ency. 
Court Forms, title County Court. 

(b) C.C.R., Order 6, r. 9. 

(c) C.C. Forms 23, 24 ; see 1 Ency. Court Forms, 113, 114, and 7 Ency. Court 
Forms 291, and the County Court Practice. 

(d) C.C.R., Order 47, r. 14. 

(e) County Court Fees Order, 1949, fee 25 (i). 

(/) Ibid., fee 25 (ii), and see fee 2 (ii). 

( g) If the proceedings are commenced in the Chancery Division, the heading will 
read:— 

In the High Court of Justice 19... No. 

Chancery Division 

Group. 

[Master.] 
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In the Matter of.Limited {h) 

and 

In the Matter of the Companies Act, 1948. 

[Or, where appropriate , substitute in place of reference to High Court: 

In the Chancery of the County Palatine of Lancaster 
[Liverpool or Manchester] District. 

Or 

In the Chancery of the County Palatine of Durham.] 

{Or, where proceedings instituted in a County Court (i) : 

In the.County Court Application No.... 

In the Matter of.Limited 

and 

In the Matter of the Companies Act, 1948.] 


2 . 

ORIGINATING SUMMONS to which no appearance need be entered (k). 

{Heading as in Form No. 1.) 

Let. .[of. .or, in the case of a company being 

Respondent , whose registered office is situate at.] in the 

County of.[or, if ex parte , Let all parties concerned] attend 

[at the Chambers of the Registrar, Companies Court, Bankruptcy 

Buildings, Carey Street, London, or before Master.at the 

Chambers of the Judge, Room No.. Royal Courts of Justice, Strand, 

London] at the time specified in the margin hereof, on the hearing of an 

application on the part of.. of.. that {here 

specify the relief sought). 

[This application is made under Section .of the Companies Act, 

1948, and Order 53B, r.of the Rules of the Supreme Court.] 

Dated the.day of.. 19.... 

This Summons was taken out by.of. [«/ 

applicable , add : Agent for.of.], Solicitor for 

the Applicant. 


(h) The name of the company should be identical with that given in its certificate 
of incorporation : no change whatsoever should be made in any words, contractions, 
figures, or symbols used therein. 

(») As to the jurisdiction of the County Court, see Preliminary Note, p. n, 
ante . 

(k) See Practice and Procedure, p. 188, post. Order 53B, r. 9 provides that a 
respondent to an originating summons under Order 53B, rr. 6 and 8 is not required to 
enter an appearance unless the summons is issued pursuant to paragraphs (h) or (j) 
of Order 53B, r. 8, for form of summons in which cases see Forms Nos. 94 and 159. 
See Preliminary Note, p. 10, ante, and as to procedure on originating summons 
generally, see 1 Ency. Court Forms, title Actions, pp. 37 - 39 . and 12 Ency. Court 
Form^ title Originating Summonses, pp. 167 et seq. 
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[Where the summons is to he served upon any person , add: 

To. 

Note .—It will not be necessary for you to enter an appearance, but if 
you do not attend either in person or by your Solicitor at the time and 
place above mentioned, such Order will be made and proceedings taken 
as the Judge or Registrar may think just and expedient.] 

3. 

ORDINARY GENERAL SUMMONS 

[Heading as in Form No. 1) 

Let. .[of. . or in the case of a company being 

Respondent , whose registered office is situate at.] in the 

County of. [or, if ex parte Let all parties concerned] attend 

[at the Chambers of the Registrar, Companies Court, Bankruptcy 

Buildings, Carey Street, London, or before Master.at the 

Chambers of the Judge, Room No.Royal Courts of Justice, Strand, 

London] on.the.day of.. 19..., at. 

o'clock in the.noon on the hearing of an application of. 

of.for an order that [here specify the relief sought). 

[This application is made under Section.of the Companies Act, 

1948 and Order 53B, r.of the Rules of the Supreme Court.] 

Dated the.day of.,19.... 

This Summons was taken out by.of. [if 

applicable, add : Agent for.of.] Solicitor for the 

Applicant. 

[Where the Summons is not ex parte, add : 

To. 

Note .—If you do not attend either in person or by your Solicitor at 
the time and place above-mentioned, such Order will be made and pro¬ 
ceedings taken as the Judge (or Registrar) may think just and expedient.] 

4. 

ORIGINATING NOTICE OF MOTION under R.S.C., Order 53B (/). 

[Heading as in Form No. 1.) 

Take notice that the Court will be moved before the Honourable 

Mr. Justice.. [sitting at the Royal Courts of Justice, Strand, 

London [or as the case may be)J, on.day, the.day of 

.. 19..., at the sitting of the Court or so soon thereafter as 

counsel can be heard by counsel on behalf of [here insert the address and 

description of the Applicant) for an order pursuant to Section.of the 

Companies Act, 1948, and r.of Order 53B of the Rules of the 

(/) See Practice and Procedure, p. 172, post. As to when an originating motion 
is appropriate, see Order, 53B, rr. 6, 7 and Preliminary Note, p. 10, ante. As to 
procedure generally on originating notices of motion, see 1 Ency. Court Forms, title 
Actions, pp. 39-41 and 12 Ency. Court Forms, title Motions, pp. 4 et seq. 
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Supreme Court that (here insert form of relief claimed) or that such other 
order may be made as to the Court may seem just. 

Dated the.day of. 

(Name and address of solicitor for the Applicant .) 
To (here insert the name of the Respondent (if any) to the motion). 


5. 

PREAMBLE TO PETITION. 

To Her Majesty's High Court of Justice. 

Or 

To the Right Honourable the Chancellor of the Duchy and County 
Palatine of Lancaster. 

Or 

To the Right Honourable the Chancellor of the County Palatine of 
Durham and Sadberge. 

Or 

To His Honour the Judge of the said Court. 

The Humble Petition of [.whose registered office is 

situate at E°U. ..in the County of. or the above- 

named.. Limited (as the case may be)] sheweth as follows 


2. Proceedings by Petition. 

A. PETITIONS TO CANCEL ALTERATIONS OF 
OBJECTS, ETC. 

(Sections 5,23 and 395 of the Act and R.S.C..Order 53 B t rr. 5 (a), (b) and (c)). 

There are three classes of these applications ; they are made by 
Petition under paragraphs (a), (b) or (c) of Order 53B, r. 5, in the following 
circumstances :— 

(a) If a Company passes a Special Resolution to alter the objects 
stated in its Memorandum of Association, an application may be 
made to the Court for the alteration to be cancelled ; and, if so 
made, the alteration will not be effective except in so far as it is 
confirmed by the Court (Section 5 (1) of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 466). 

(b) A Company which was not formed under the Companies Act, 

1948, but is registered in pursuance of Part VIII thereof, is em¬ 
powered to substitute by Special Resolution a Memorandum and 
Articles of Association for its Deed of Settlement; an Application 
may be made to the Court to cancel the alteration and, if so, the 
alteration will not be effective except in so far as it is confirmed 
by the Court (Section 393 of the Act; 3 Halsbury's Statutes, 2nd 
Edn., 752). . . 

(c) If a Company's Memorandum of Association contains any con¬ 
ditions which could lawfully have been contained in its Articles, 
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they may be altered by Special Resolution ; an application may be 
made to the Court to cancel the alteration and, if so, the alteration 
will not be effective except in so far as it is confirmed by the Court 
(Section 23 (1) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 479). 

If, in either the first or the third class of case, a term has been inserted 
in the Memorandum or Articles of Association by Order of the Court 
under section 210 of the Act (3 Halsbury's Statutes, 2nd Edn., 630), no 
alteration inconsistent with such Order may be made subsequently without 
leave (see subsection (3)). Applications under section 210 of the Act, 
are dealt with at pp. 302 et seq., post . 

Applications to the Court for the cancellation of alterations are to be 
made by the persons, within the time limit and in the manner described 
below, 

PRACTICE AND PROCEDURE. 


No. Steps to be Taken 


Note: So far as the Editors are aware, no 
Orders have been made under ss. 5, 23 and 
395, which were introduced by the Com¬ 
panies Act, 1947- Forms of Petition have 
been provided and the procedure to be 
adopted indicated. References are also 
given to forms of affidavit, order, etc., in 
later sections of the book which can be 
adapted for use in these applications. 

i Present Petition :— 

(a) to cancel alteration of objects under 

section 5 of the Act. 

(b) to cancel an alteration of conditions 

contained in Memorandum under 
section 23 of the Act. 

(c) to cancel an alteration in the form of 

constitution of a Company by sub¬ 
stituting Memorandum and Articles 
of Association for a Deed of Settle¬ 
ment under section 395 of the Act. 

Notes : (1) No evidence must be sworn before 
Petition presented. 

(2) Applications for cancellation of the 
alterations mentioned above must be made 
within twenty-one days after the date on 
which the Special Resolution of the Com¬ 
pany making the particular alteration was 
passed (s. 5 (3) of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 466, and see also ss. 23 
(3) and 395 (2); 3 Halsbury's Statutes, 
2nd Edn., 479, 752, whereby the provisions 
of s. 5 apply, with certain modifications, to 
applications under ss. 23 and 395 respec¬ 
tively) and may be made on behalf of the 




£5 144 
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No. 


Steps to be Taken. 
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persons entitled to make the application by 
such one or more of their members as they 
may appoint in writing for the purpose 
(s. 5 (3) of the Act). The persons entitled 
to make the application (not being any 
person who has consented to or voted in 
favour of the alteration) are :— 

(a) The holders of not less in the aggregate 
than 15 per cent, in nominal value of the 
Company’s issued share capital or any 
class thereof, or, if the Company is 
not limited by shares, not less than 
15 per cent, of the Company's members; 
or 

(b) The holders of not less than 15 per cent, 

of the Company’s Debentures entitling 
the holders to object to alterations 
of its objects, being holders of any 
Debentures secured by a floating 
charge, which were issued or first 
issued before the 1st day of December, 
1947, or form part of the same series 
as any Debentures so issued (s. 5 (5) 
of the Act; 3 Halsbury's Statutes, 

2nd Edn., 466), but in the case of an 
application to cancel an alteration 
in conditions in the Memorandum under 
s. 23 of the Act, the holders of Deben¬ 
tures are not entitled to apply (s. 23 (3) 
of the Act; 3 Halsbury’s Statutes, 

2nd Edn., 479). The conditions as to 
an aggregate of 15 per cent, in nominal 
value of the Company’s Shares are 
similar to those prescribed in con¬ 
nection with applications on a varia¬ 
tion of rights under s. 72 of the Act. 
The principles of the two practice 
decisions under s. 72 in Re Suburban and 
Provincial Stores, Ltd., [1943] Ch. 156 ; 
[1943] 1 All E. R. 342 ; 2nd Digest 
Supp. and Re Sound City (Films), Ltd., 
[1947] Ch. 169 ; [1946] 2 All E. R. 521 ; 
2nd Digest Supp., stated at p. 80, post, 
should be noted in relation to applica¬ 
tions under s. 5 of the Act. 

(3) The £5 fee includes the fee on set¬ 
ting down for hearing. 

(4) As to engrossing documents, see 

p. 8. 


2 


Serve copy of Petition on the Company. 

Note: The Company then gives notice to the 
Registrar of Companies of the application 
to the Court. See s. 5 (7) of the Act; 3 
Halsbury’s Statutes, 2nd Edn., 466, and 
Board of Trade Form No. 101 (Buckley, 12th 
Edn., p. 1175). 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 

3 

File Affidavit in support of Petition and 
lodge Exhibits referred to therein in 
Chambers (Form No. 55 can be adapted). 1 


I 

2/6 

IOI 

4 

1 Note : The appointment in writing referred to 
in Note (2) of Item 1 above should be ex¬ 
hibited to this Affidavit. 

Issue Summons for Directions under 
Order 53B, r. 10 (1) and serve a copy on 
the Company (Form No. 56 can be 
adapted). 


2 

5/- 

12 

5 

Attend Summons for Directions before 
the Registrar, and on Order being made :— 

(a) Prepare drafts of :— 

(i) Order, and 


1 fair 
copy 




(ii) Advertisement of the hearing 
of the Petition ; 






lodge fair copy of each and obtain 
appointment to settle same and to 
check evidence (Forms Nos. 57 and 
58 can be adapted). 

(b) Attend to check evidence and settle 
Order and Advertisement. 

(c) Set Petition down for hearing. 

(d) Lodge two engrossments of Order 


2 

10/- 

21 


and one engrossment of advertise¬ 
ment, together with settled drafts. 

_ 

I 

10 h 

57 

6 

Note : The fee for settling the Advertisement 
is taken by impressed stamp on the settled 
draft. 

(e) Advertise as directed by Order for 
Directions and lodge copy of the 

■ newspaper containing the Advert¬ 
isement in Chambers. 

(f) Serve notices on Shareholders and/ 
or Debenture Holders (where 
directed by Order for Directions) 
(adapt Form No. 58, the advertise¬ 
ment, to an ordinary notice). 

Where necessary, file Affidavit as to ser¬ 
vice of the Notices served under 5 (f) 
above. 


I 

2/6 

IOI 

7 

Attend hearing of Petition. 

Note ; On the hearing of the Petition, the 
Court may make an Order confirming the 
alteration either wholly or in part and on 
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No. Steps to be Taken 


such terms and conditions as it thinks fit, 
and may, if it thinks fit, adjourn the pro¬ 
ceedings in order that an arrangement may 
be made to the satisfaction of the Court for 
the purchase of the interests of disentient 
members, and may give such directions and 
make such Orders as it may think expedient 
for facilitating or carrying into effect any 
such arrangement (s. 5 (4) of the Act ; 
3 Halsbury’s Statutes, 2nd Kdn., 467). 

8 Subsequent proceedings will depend upon 
the Order made by the Court. If the 
Order provides either for the confirmation 
or cancellation of the alteration, then :— 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Notes : (1) Counsel's brief, properly endorsed, 
together with original Petition must be 
lodged. 

(2) Notice of the appointment must be 
given to the Company. 

(3) The Order is drafted and subse¬ 
quently engiossed by the Court 

(b) Attend to settle Order and obtain 
appointment to pass. 

(c) Attend to pass. 

Notes : (1) Form No. 59 can be adapted for the 
form of Order. 

(2) After passing, the Order is stamped 
and lodged for sealing, together with a copy 
for office copy. 

(d) Obtain duplicate and office copy 
Order. 

(e) The Company must within fifteen 
days of the date of the Order deliver 
the office copy Order to the Registrar 
of Companies and, in the case of an 
Order confirming the alteration, a 
printed copy of the Memorandum of 
Association as altered or the substi¬ 
tuted Memorandum and Articles as 
the case may be (section 5 (7) of the 
Act ; 3 Halsbury's Statutes, 2nd 
Edn., 467). 

Notes : (1) The Court may extend the time for 
delivery of (a) the Notice to the Registrar 
of Companies of the application to the 
Court (see Note to Item 2, ante), or (b) the 
office copy of jhe Order and print of the 




R.S.C. Fees 
Order, 1930. 
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1/5 o 

pa S? 

S O' . 

"I 

'ug« 

«o 


Memorandum as altered or substituted 
Memorandum and Articles as the case may 
be (see Item 8 (e), ante) for such period as 
the Court may think proper (s. 5 (7) of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 467.) 

(2) In cases where it is likely to be 
difficult for any reason to register the office 
copy of the Order within the specified time, 
it is advisable to make the application 
for extension of time at the hearing of the 
Petition. 


PRECEDENTS. 

6 . 

PETITION to Cancel Alteration of Objects (m). 

(Heading as in Form No. 1.) 

(Preamble as in Form No. 5.) 

1. The above-named Company (hereinafter referred to as “ the 

Company ”) was incorporated on the.day of., 19..., 

under the [Companies Act, 1948] [Companies Act, 1929] [Companies 
Acts, 1908-1917 or as may bej as a company [limited by shares or as 
may be"\ 

2. The Registered Office of the Company is situate at.. 

in the County of. 

3. The objects for which the Company was established are set forth 
in Clause 3 of its Memorandum of Association as follows : 

(Here insert the objects as set out in such clause in extenso («).) 

4. The capital of the Company is £ ., divided into 

.shares of.each.of the said.shares have been 

issued and are fully paid up, and the remainder are unissued (or as the 
case may be). 

5. After its incorporation, [namely on the.day of., 

19..., the Company obtained a certificate that it was entitled to com¬ 
mence business and thereupon] the Company commenced to carry on 
business and it has continued to carry on business ever since (or as the 
case may be). The principal business of the Company has always [since 

at least the year 19...] been that of. In the year 19... it 

acquired the business of.and of.which it has 

carried on ever since, but on a much smaller scale than its principal 


(m) See Practice and Procedure, p. 16, ante. 

(n) There is no rule specifically requiring this, nor indeed is there any prescribed 
form of petition. It is, however, the practice to set out in the petition the objects 
clause of the memorandum at length. 
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business. It has never had any interests whatsoever in any business 
connected with. (or as the case may be). 

6. At an Extraordinary General Meeting of the Company duly con¬ 
vened and held on the.. 19..., the following Resolution was 

duly passed as a Special Resolution in accordance with Section 141 of the 
Companies Act, 1948, namely :— 

" That the provisions of the Memorandum of Association of the 
Company with respect to its objects be altered as follows : 

(Continue verbatim with the resolution.) 

7. Your Petitioners [are] [have been appointed in writing by] 
A. B., C. D., E. F., G. H., and J. K., being the holders of not less [in the 
aggregate than 15 per cent, in nominal value of the said Company's issued 
share capital] [15 per cent, of the said Company's members] [15 percent, 
of the said Company's Debentures entitling the holders to object to 
alterations of its objects] (0). 

8. None of your Petitioners [nor the said A. B. f etc .] has consented to 
or voted in favour of the said alteration (p). 

9. The said alteration would prejudice your Petitioners [and the 
other persons entitled to object thereto] in that (here set out the reasons 
why it is submitted that the objectors would be prejudiced). 

Your Petitioners therefore humbly pray as follows :— 

(1) That the alteration of the Company’s objects effected by the 
Special Resolution set out in paragraph 6 of this Petition may be cancelled 
by the Court pursuant to Section 5 of the Companies Act, 1948. 

(2) That the Company may be ordered to pay the costs of this Petition. 

(3) Or that such other order may be made in the premises as to the 
Court shall seem meet. 

And your Petitioners will ever pray, etc. 

Note. —It is intended to serve this Petition on.Limited. 


7 . 

PETITION to Cancel Alteration of conditions contained in 
Memorandum (g). 

(Heading as in Form No. 1.) 

(Preamble as in Form No. 5.) 

** \ (/Is in paragraphs 1 and 2 of Form No. 6 .) 

3. The objects for which the Company was formed were \set out the 
principal object as stated in the Memorandum of Association t ] and other 
objects set forth in the Memorandum of Association thereof. 

4 * j (As in paragraphs 4 and 5 of Form No. 6.) 

6. At an Extraordinary General Meeting of the Company duly 
convened and held on the.. 19..., the following Resolution 


(0) See note (2) to Item No. i. Practice and Procedure, pp. 16 and 17, ante. 

(p) An application to cancel an alteration of objects may not be made by any 
person who has consented to or voted in favour of the alteration (s. 5 (2) of the Act ; 
3 Halsbury's Statutes, 2nd Edn., 466). 

(q) See Practice and Procedure, p. 16, ante. 
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was duly passed as a Special Resolution in accordance with Section 141 
of the Companies Act, 1948, namely :— 

“ That the conditions contained in Clauses.of the Memorandum 

of Association of the Company be altered as follows : 

(1 Continue verbatim with the resolution.) 

7. Your Petitioners [are] [have been appointed in writing by] 
A. B., C. D., E. F., G. H., and J. K., being the holders of not less [in the 
aggregate than 15 per cent, in nominal value of the said company's 
issued share capital] [15 per cent, of the said Company's members] (r). 



(As in paragraphs 8 and 9 of Form No. 6.) 


Your Petitioners therefore humbly pray as follows :— 

(1) That the alteration of the conditions in the Company's Memo¬ 
randum of Association effected by the Special Resolution set out in 
paragraph 6 of this Petition may be cancelled by the Court pursuant to 
Section 23 of the Companies Act, 1948. 

(Continue as in Form No. 6.) 


8 . 


PETITION to Cancel the Substitution of a Memorandum and Articles of 
Association for a Deed of Settlement (s). 


(Heading as in Form No. 1.) 


(Preamble as in Form No. 5.) 

I. The above-named Company (hereinafter called " the Company ") 

was established by a Deed of Settlement dated the.. 19..., and 

was on the.. 19...[registered under [the Joint Stock Com¬ 

panies Acts, 1856 and 1857] [the Companies Acts, 1862 to 1893] [the 
Companies (Consolidation) Act, 1908] [the Companies Act, 1929] [the 
Companies Act, 1948] as a company limited by shares or as the case may 
be , setting out any changes in the constitution of the company and any 
registrations or re-registrations since the date of its incorporation (a)J. 


(/Is in paragraphs 2 and 4 of Form No. 6.) 


4. The objects for which the Company was established are contained 
in Clause 3 of the said Deed of Settlement, and are as follows (here set the 
objects clause out in full). 

5. The form of the Company's constitution having been found in¬ 
convenient and the Deed of Settlement having been found cumbersome 
it became desirable to alter the form of the Company's constitution, 
and accordingly a Memorandum and Articles of Association were pre¬ 
pared under the supervision of the Directors of the Company. These 


(r) See note (2) to Item No. 1, Practice and Procedure, pp. 16 and 17, ante. 

(s) See Practice and Procedure, p. 16, ante. 

\a) The only companies in respect of which a petition of this kind can be presented 
are companies not formed under the Act of 1948 which are capable of being registered 
under the Act as a result of s. 382 of the Act, and which have in fact been so registered, 
though no such registration is possible when the company was registered under the 
Companies Act, 1862, the Companies (Consolidation) Act, 1908, or the Companies 
Act, 1929. 
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were recommended by them for adoption and with reference thereto the 
Special Resolution hereinafter mentioned was passed. 

6. At an Extraordinary General Meeting of the Company duly con¬ 
vened and held on the., 19..., the following Resolution was 

duly passed as a Special Resolution in accordance with Section 141 of the 
Companies Act, 1948 : 

“ That the Memorandum and Articles of Association contained in 
the printed document submitted to this Meeting and signed by 

....[Solicitor to the Company or the Chairman], for the 

purpose of identification be and the same are hereby approved, and 
that such Memorandum and Articles of Association be hereby sub¬ 
stituted as the constitution of the Company pursuant to Section 395 
of the Companies Act, 1948, for the Company's Deed of Settlement, 
dated the., 19...[as altered from time to time].” 

^'| (i 4 s in paragraphs 7 and 8 of Form No. 6.) 

9. [The objects stated in the said Memorandum of Association are 
substantially different from the objects of the Company as stated in the 
Deed of Settlement. In particular [setting out the differences to which 
objection is taken) !\ 

10. The alteration in the form of the Company’s constitution would 
prejudice [etc., as in paragraph 9 of Form No. 6). 

Your Petitioners therefore humbly pray as follows :— 

(1) That the alteration in the form of the Company’s constitution 
effected by the said Special Resolution set forth in paragraph 6 of this 
Petition may be cancelled by the Court pursuant to Sections 5 and 395 
of the Companies Act, 1948. 

[Continue as in Form No. 6.) 


B. PETITIONS TO CONFIRM A REDUCTION OF 
CAPITAL 

[Sections 66 to 71 of the Act and Order 53 B, r. 5 (d).) 

A Company limited by shares or by guarantee and having a share 
capital is given power by section 66 of the Act (3 Halsbury’s Statutes, 
2nd Edn., 515), subject to confirmation by the Court, to reduce its share 
capital in any way by special resolution, provided that it is so authorised 
by its Articles of Association and in particular (without prejudice to the 
generality of the power granted) may :— 

(a) Extinguish or reduce the liability on any of its shares in respect 
of share capital not paid up, or 

(b) Either with or without extinguishing or reducing liability on any 
of its shares, cancel any paid-up share capital which is lost or 
unrepresented by available assets, or 

(c) Either with or without extinguishing or reducing liability on any 
of its shares, pay off any paid-up share capital which is in excess 
of the wants of the Company. 

The Section also gives the Company the right, if and so far as it is 
necessary, to alter its Memorandum of Association by reducing the 
amount of its share capital and of its shares accordingly. 

It should be remembered when referring to a reduction of capital that 
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the word “ capital ” includes the nominal share capital of a Company, 
whether issued or unissued, and if issued, whether fully paid or partly 
paid, i.e. a reduction of unissued capital may be combined with a reduction 
of issued capital and issued capital may be reduced whether fully paid-up 
or not. 

Reductions of capital fall into two categories. First, reductions 
which can be effected without the sanction of the Court. These are the 
cancellation of nominal capital which has not been taken or agreed to be 
taken by any persons pursuant to section 61 of the Act, the forfeiture of 
shares for non-payment of a call, and the redemption of redeemable 
preference shares in accordance with section 58 of the Act (b). Secondly, 
reductions which require the sanction of the Court, which in the case of a 
Company limited by shares or guarantee, cover all other cases. An 
. unlimited Company, on the other hand, may provide in the Memorandum 
and Articles of Association for a return of capital to its members and may 
alter the capital clause in its Articles by special resolution. 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

W 

r W 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 

I 

1 

Before Presenting the Petition. 

(a) A Special Resolution pursuant to 

section 66 must be duly passed at a 
Meeting of the Company duly con¬ 
vened for that purpose and a printed 
copy of such Resolution (and, where 
applicable, any others effecting sub¬ 
sequent alterations of the Company's 
capital) filed with the Registrar of 
Companies within 15 days of its 
passing in accordance with section 
143 of the Act; 3 Halsbury’s 

Statutes, 2nd Edn., 571. 

Note : Such a Special Resolution requires a 
majority of not less than three-fourths of 
such members as, being entitled to do so, 
vote in person, or by proxy, at a General 
Meeting of which not less than twenty-one 
days* notice has been given (s. 141 (2) of the 
Act; 3 Halsbury’s Statutes, 2nd Edn., 570 
and see Preliminary Note, pp. 8 and 9, ante, 
as to notice of Meetings). 

(b) In cases where the proposed reduc¬ 
tion of capital involves the alteration 
of any special rights conferred on a 
particular class or classes of shares, 

Paras. 

9 and 

10 of 
Form 9 

and 
Para. 7 
of 

Form 

10 


1 

1 


(6) Under sub-$. (3) of that section, such redemption does not reduce the nominal 
capital. 



Vol. VIA] 


Reduction of Capital 


25 


No. 


Steps to be Taken. 


H 

'A 

W 

So 

qfc 



separate class meetings must also be 
held to pass the necessary resolutions 
or, if the Company's Articles of 
Association so provide the separate 
classes of shareholders may consent 
in writing to the alteration of their 
rights (< e.g. see Article 4 of Table 
f< A ” ; 3 Halsbury's Statutes, 2nd 
Edn., 798), and such resolutions or 
consents must also be filed with the 
Registrar of Companies (see section 
143 (4) (d) of the Act ; 3 Halsbury's 
Statutes, 2nd Edn., 572). 


2 


After Filing Special Resolution. 

Present Petition :— 


(a) for cancellation of capital lost or 
unrepresented by available assets. 

(b) for return of capital in excess of the 
wants of the Company. 

(c) for extinguishing or reducing the 
liability in respect of uncalled capital. 

Notes : (1 ) No evidence must be sworn before 
Petition presented. 

(2) The Petition and Affidavits in sup¬ 
port are usually settled by Counsel. 

(3) The Petition should state the date 
of incorporation, the name and any changes 
of name of the Company, the place of the 
registered office of the Company, the 
general objects of the Company, details of its 
capital (and, if it has changed since its 
incorporation, details of how it has arrived 
at its present state), how it is divided, etc.; 
it is important in reduction cases to give full 
details of the various classes of capital, 
stating any preferential rights and whether 
there is or is not priority as to return of 
capital in a winding-up (see Re Mackenzie 
<&• Co., Ltd., [iqi 6J 2 Ch. 450, at p. 454 ; 9 
Digest 158, go3). The provisions of the 
Articles of Association authorising the reduc¬ 
tion (and, where applicable, any subse¬ 
quent alterations) of capital and the 
Special Resolution or Resolutions (includ¬ 
ing any necessary Resolutions passed at 
separate class Meetings) for the reduction 
and subsequent alterations if any must also 
be stated, the grounds on which the reduc¬ 
tion is being sought, the general financial 

I position of the Company, together with a 


9 

10 

II 


2 

2 

2 


£5 

£5 

£5 


144 

144 

144 
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Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 

3 

statement of how it is proposed to effect the 
reduction, and a form of Minute which it is 
proposed shall be registered pursuant to s. 69 
of the Act; 3 Halsbury's Statutes, 2nd 
Edn., 518. For an example of a Petition, 
see the case of Poole v. National Bank of 
China, Ltd., [1907] A. C. 229 ; 9 Digest 149, 
842, where the Petition is set out at length 
at pp. 229-233 of the report. For Forms of 
Minute, see Forms 39 to 51, post. 

(4) The Petition is not served on any 
person. 

(5) The £5 fee includes the fee on setting 
down for hearing. 

(6) As to engrossing documents, see 
p. 8 , ante. 

File the following Affidavits and lodge 
Exhibits referred to therein in Chambers, 
namely : — 

(a) Affidavit verifying Petition. 

12,13 
or 14 

j 

17,18 
or 19 

I 

2/6 

IOI 


Notes : (1) See note [p), p. 8, ante , as to form 
of the Affidavit. 

(2) Where it is proposed to ask that an 
inquiry as to creditors be dispensed with, 
the Affidavit should deal with the position 
of the creditors. In some cases a Guaran¬ 
tee by a Bank (Form 15) to pay the debts of 
the Company, which is exhibited to the 
Affidavit (see Form 4, para. 12) may be 
obtained. The Guarantee is usually only 
required in the case of a return of capital in 
excess of the wants of the Company where 
the Company has insufficient cash to cover 
both the amount of the debts and the sum 
proposed to be returned to the share¬ 
holders with a fair margin of security. 
The Court will normally accept British 
Government Securities as equivalent to cash 
at current market prices. 

(3) Consents from principal creditors 
to the proposed reduction (Form 16) may be 
obtained and are exhibited to the Affidavit 
(see Form 13, para. 15). In the absence of a 
Bank Guarantee as to the other creditors, 
such consents must also indicate the credi¬ 
tor's willingness to postpone his claims to 
those of all non-assenting creditors. 

(b) Affidavit as to service of the Notice 
convening the Extraordinary General 
Meeting at which the Special Resolu¬ 
tion^) for the,reduction of capital, 
etc., was passed and (when necessary) 
convening the class Meetings. 

I 

2/6 

IOI 
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Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 


Note: It is not necessary to exhibit the 
Register of Members to this Affidavit (see j 
Re Debenture Corpn ., Ltd., [1931] W. N. 
166; Digest Supp). 

(c) Where necessary, Affidavit as to 
value by a Valuer. 

20 

I 

2/6 

101 

4 

Note : In cases involving the writing off of 
share capital as lost or unrepresented by 
available assets in which reliance is placed 
upon a valuation to prove the value of any 
particular asset, an Affidavit by the valuer 
himself in which he deposes to the effect 
that the value shown by the valuation 
(which should be exhibited) is in his 
opinion fair and proper should, as a rule, 
be filed (PracticeDirection, [1947] W. N. 116). 

Issue Summons for Directions under 
Order 53!*, r. 10 (1). 

1 

21 

2 

5 h 

12 


Note : Order 53B, r. 10 (2) provides that upon 
the hearing of the Summons or upon any 
adjourned hearing or hearings thereof or 
any subsequent application the Judge may 
make such Order or Orders and give such 
directions as he may think fit as to all the 
proceedings to be taken and more particu- 
lary with respect to the following matters : 
(a) the publication of notices ; (/j) in cases 
where the Court orders an inquiry as to the 
debts, claims or liabilities of or affecting a 
Company or as to any of such debts, claims 
or liabilities the proceedings to be taken for 
settling the list of creditors entitled to object, 
including the dispensing with the observ¬ 
ance of s. 67 (2) of the Companies Act, nj4«, 
as regards any class or classes of creditors ; 
fixing the date with reference to which the 
list of such creditors is to be made out and 
generally fixing a time for and giving 
directions as to all other necessary or proper 
steps in the matter, whether expressly 
mentioned in any of the rules of Order 53B 
or not. With regard to an inquiry as to 
creditors, the summons may ask (i) to 
dispense with the requirements of s. 67 (2) of 
the Act (3 Halsbury's Statutes, 2nd Edn., 
516) altogether, or (ii) to dispense witli such 
requirements partially, or (iii) may merely 
ask for general directions. 

There are two classes of cases contem¬ 
plated by s. 67 of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 516. First, cases 
in which the proposed reduction involves 
either a diminution of liability in respect 
of unpaid share capital or a return of paid- 
up share capital. In such cases unless an 



' 
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Steps to be Taken. 



Order dispensing with the need for this is 
made under s. 67 (3) of the Act, either in 
respect of all classes of creditors or any 
particular class or classes, there must be an 
inquiry as to creditors under s. 67 (2) of the 
Act; as to this, see Practice and Procedure 
pp. 29 et seq., post, and Forms Nos. 23 to 
35, post. The practice is to direct an 
inquiry in all cases unless these circum¬ 
stances are special, and the fact that the 
Company is solvent is not sufficient (see 
Practice Note, [1930] W. N. 78, and Re 
Antwerp Waterworks Co., Ltd., [1931] 
W. N. 186). The Court now usually re¬ 
quires evidence that the Company has cash 
(including gilt-edged securities at current 
values) substantially exceeding in value the 
amount of the debts and the sum proposed 
to be returned to shareholders before direct¬ 
ing that s. 67 (2) of the Act shall not apply to 
any class of creditors. Secondly, there are 
cases where, prima facie, the creditors arc 
not concerned because the proposed change 
does not involve any reduction in liability 
in respect of uncalled capital or any repay¬ 
ment of paid up capital. In such cases, 
although the Court may apply the pro¬ 
visions of s. 67 (2) and order a list of 
creditors to be prepared, and entertain 
their objections, it will not normally do so, 
but will merely direct the advertisement of 
the petition and of the day of hearing. 

Attend Summons for Directions before 
the Registrar, and on Order being made 
which does not direct an Inquiry as to 
Creditors :— 

(a) Prepare drafts of: 

(i) Order for Directions, and 

(ii) Advertisement of the hearing 
of the Petition ; 

lodge fair copy of each and obtain 
appointment to settle same and to 
check evidence. 

(b) Attend to check evidence and settle 
Order and Advertisement. 

(c) Set Petition down for hearing. 

(d) Lodge two engrossments of Order 
and one engrossment of Advertise¬ 
ment together with settled drafts. 

(e) Advertise as directed by Order for 
Directions and lodge a copy of the 
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newspaper containing the Advertise¬ 
ment in Chambers. 

Afote : The fee for settling the Advertisement 
is taken by impressed stamp on the settled 
draft. 


6 


If the Order on the Summons for Direc¬ 
tions directs an Inquiry as to Creditors, 
then proceed as in Items 6 to 13 . 

(a) Prepare list of the creditors of and 
persons having claims upon the 
Company who at the date fixed by 
the Court are entitled to object to 
the reduction. 

(b) File Affidavit verifying list of credi¬ 
tors to which the list is Exhibit “ A.” 

Notes : (i) Creditors, etc., entitled to object to 
the reduction are those entitled to a debt or 
claim which, if the date fixed by the Court 
was the commencement of the winding-up 
of the Company, would be admissible in 
proof against the Company (s. 67 (2) (a) of 
the Act; 3 Halsbury's Statutes, 2nd Edn., 
516 ). 

(2) The Affidavit must be filed and the 
list of creditors must be lodged in the office 
of the Registrar within seven days after the 
date of the Order on the Summons for 
Directions or such other time fixed by the 
Judge (Order 53 13 , r. 11 (a)). The time is 
usually given in the Order on the Sum¬ 
mons for Directions (see Form 23). 


25 

24 


7 


(a) Prepare drafts of: 

(i) Order for Directions, 

(ii) Advertisement for Creditors, 
and 

(iii) Notice to Creditors ; 

lodge fair copy of each and obtain 
appointment to settle same and to 
check evidence. 

(b) Attend to check evidence and settle 
Order, Advertisement and Notice. 

(c) Lodge two engrossments of Order 
and one engrossment of Advertise¬ 
ment together with settled drafts. 

(d) Advertise as directed by Order for 
Directions and lodge a copy of each 
newspaper containing the Advertise¬ 
ment in Chambers. 
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(e) Serve Notice through the post in a 
prepaid letter addressed to each 
Creditor at his last known address 
or place of abode. (It is usual to 
enclose a Form of Consent and dupli¬ 
cate Receipt (see Form No. 28) with 
the Notice.) 

Notes: (1) The Advertisement must be made at 
such time after the filing of the Affidavit 
verifying the list of creditors and in such 
newspapers as the Judge may direct. It 
must contain notice of (i) the presentation of 
the petition and (ii) the effect of the Order 
directing the inquiry and of the list of 
creditors, and state (iii) the amount of the 
proposed reduction of capital, (iv) the places 
where the list of creditors may be inspected 
and (v) the time within which creditors of 
the company who are not but claim to be 
entitled to be on the said list must send in 
their names and addresses and the particu¬ 
lars of their claims and debts and the names 
and addresses of their Solicitors (if any) to 
the Solicitors to the Company (Order 53B, 
r. 11 (e)). 

(2) The fee for settling the Advertise¬ 
ment is taken by impressed stamp on the 
settled draft. 

(3) Copies of the List of Creditors (Ex¬ 
hibit “ A ") must be available for inspection 
at the Registered Office of the Company and 
at the offices of the Company’s Solicitors and 
their London Agents (if any) and any person 
desirous of inspecting the same may do so 
during ordinary business hours and take 
extracts therefrom on payment of 1 /- 
(Order 53B, r. 11 (c)). 

(4) The Notice must be sent within 
seven days after the filing of the Affidavit 
verifying the list of creditors or such other 
time as may be allowed by the Judge 
(Order 53B, r. 11 (d)). 

(5) Each Notice must have inserted the 
nature of the debt, claim or liability and 
the amount or estimated amount thereof as 
set out in the List of Creditors (Order 53B, 
r. 11 (d)). 

(6) Order 53B, r. 11 (j) provides that 
the consent of any Creditor, whether in 

. respect of a debt due or presently due or a 
debt payable on a contingency or not 
ascertained or a claim admissible to proof 
in a winding-up of the Company may be 
evidenced in any manner which the Judge 
shall think reasonably sufficient having 
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regard to the amount of his debt or claim 
and all the circumstances of the case. 


8 


(a) File Affidavit in answer to inquiry, 
to which must be exhibited :— 

(i) Copy of the Notice to Credi¬ 
tors (Exhibit " B ”). 

(ii) Notice as advertised pursuant 
to the Order for Directions 
(Exhibit " C ”). 

(iii) List of all claims by persons 
claiming to be Creditors of the 
Company for larger amounts 
than are stated in the List of 
Creditors (Exhibit “ I) ”). 

(iv) List of all claims by persons 
claiming to be Creditors of the 
Company not appearing on 
the List of Creditors (Exhibit 
" E ”). 

Note : This Affidavit must be filed within such 
time as the Judge shall direct and must be 
made (inter alia) by the person to whom 
particulars of the debts or claims are to be 
sent in accordance with the notice to credi¬ 
tors and advertisement and by a competent 
officer or officers who can distinguish which 
(if any) of the debts and claims are wholly 
or in part admitted by the Company (Order 
53B, r. 11 (f)). 

(b) Obtain appointment to vouch lists of 
creditors. 

(c) Attend to vouch. 

Note : If the Company contends that a person 
is not entitled to be entered in the list of 
creditors in respect of any debt or claim, 
whether admitted or not, or if any debt or 
claim, the particulars of which have been 
sent in, is not admitted by the Company at 
its full amount, then and in every such case, 
unless the Company is willing to appropriate 
in such manner as the J udge may direct the 
full amount of such debt or claim, the Com¬ 
pany must, if the Judge thinks fit so to 
direct, send to the Creditor a Notice that he 
is required to come in and establish his 
title to be entered on the list, or as the case 
may be to come in and prove such debt or 
claim, or such part thereof as is not ad¬ 
mitted by the Company (Order 53B, r. 11 (g)). 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 
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(d) Prepare Notice to come in and prove. 

Note : It is not necessary to have the Notice 
approved by the Court. 

(e) Serve Notice through the post in a 
prepaid letter addressed to each 
creditor concerned at his last known 

32 

As 

I 


9 

address or place of abode. 

I Note : The date for adjudication of claims will 
be appointed by the Judge and will be not 
j less than 4 clear days after the Notice 

(Order 53B, r. 11 (g)). 

File Affidavit in proof of debt and give 
Notice of filing to the Solicitor of the 

32 

neces¬ 

sary 



10 

II 

Company. 

Notes : (i) At the hearing any securities and 
documents relating to the claim must be 
produced. 

(2) Such creditors as come in to prove 
their titles, debts or claims in pursuance of 
a notice to come in and prove are to be 
allowed their costs of proof against the Com¬ 
pany and be answerable for costs, in the 
same manner as in the case of persons 
coming in to prove debts under an adminis¬ 
tration judgment (Order 53B, r. n (h) ). 

Attend before the Registrar on the ap¬ 
pointed day for the hearing of and 
adjudication on the claim(s). 

(a) Obtain appointment to settle Certifi¬ 
cate of Registrar as to result of the 
inquiry (drafted by Court according 
to the course proceedings have taken 

33 

I 

2/6 

101 


(Order 53B, r. 11 (i) ). 

Note : The Certificate will show in what manner 
the Company proposes to deal with each 
individual claimant or creditor. It may 
either obtain his consent to the proposed 
reduction (see Order 53B, r. 11 (j) as to the 
form of such consent) or else provide for his 
debt or claim in the manner specified in 
s. 67 (2) (c) of the Act. 

(b) Attend to settle and obtain appoint¬ 
ment to examine and pass. 

Note : The engrossments are prepared by the 
Court. 

34 





(c) Attend to examine and pass. 

(d) Attend on signing of certificate. 

Note : The original Certificate is filed and an 

office copy is required. On filing, the 

34 
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Certificate becomes binding unless dis¬ 
charged or varied upon application by 
Summons made within eight clear days after 
filing (Order 55, r. 70). 


12 


Set Petition down for hearing. 

Note : Order 53B, r. 11 (k) provides that the 
Petition shall not be heard until the ex¬ 
piration of at least 8 clear days from the 
filing of the Certificate of the Registrar as 
to the result of the enquiry. 


13 

14 

15 


16 


17 


Advertise day fixed for hearing Petition. 

Attend hearing of Petition. 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Notes: (1) Counsel's Brief, properly endorsed, 
together with original Petition must be 
lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(b) Attend to settle and obtain appoint¬ 
ment to pass. 

(c) Attend to pass. 

Note : After passing, the Order is stamped and 
lodged for sealing together with a copy for 
office copy. 

Obtain duplicate and office copy Order 

and deliver office copy to the Registrar of 

Companies, at the same time producing 

the duplicate Order. 

Notes : (1) The Resolution for the reduction of 
capital only takes effect on the registration 
of the Order and Minute and not before (s. 69 
(2) of the Act; 3 Halsbury's Statutes, 2nd 
Edn., 518). 

(2) The Registrar of Companies issues a 
Certificate of Registration of the Order 
which is conclusive evidence of the reduc¬ 
tion and that the share capital is as stated 
in the Minute (s. 69 (4) of the Act; 3 Hals- 
bury’s Statutes, 2nd Edn., 518). 

(3) The Minute on registration replaces 
the capital clause in the Memorandum of 
Association and must be included in all 
future copies of the Memorandum issued by 
the Company (ss. 25, 69 (5) (6) of the Act; 
3 Halsbury's Statutes, 2nd Edn., 480, 519). 

Advertise registration of Order and 

Minute. 

Notes: (1) Notice of the registration of the 
Order and Minute must be published in such 
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No. of Copies 
required. 

Fee. 

1 


manner as the Court directs in the Order 
confirming the reduction (s. 69 (3) of the Act; 

3 Halsbury's Statutes, 2nd Edn., 518.) 
Normally this Advertisement will be 
directed to be published in the papers in 
which notice of the presentation and hearing 
of the Petition was directed to be adver¬ 
tised. 

(2) For additional forms of Minute, 
see Forms 39 to 51. 

39 to 

51 





PRECEDENTS. 

9 . 

PETITION for Redaction of Capital where capital has been lost 
or is unrepresented by available assets (c). 

(Heading as in Form No. 1.) 

To: 

Her Majesty's High Court of Justice. 

The Humble Petition of.Limited. 

1. Your Petitioner the above-named Company (hereinafter called " the 

Company") was incorporated on the.day of., 19..., 

under the [Companies Acts, 1908 to 1917 or Companies Act, 1929 or as 
may be\ as a company [limited by shares or as may be\ [under the 

name.Company Limited which said name was changed to 

.Limited by Special Resolution duly passed on the.day 

of.,19..., and approved by the Board of Trade on the. 

day of.. 19...3. 

2. The registered office of the Company is situate at.in 

the County of.. 

3. The objects for which the Company was formed were [to carry on 

the business of coal mining at., or as the case may be, merely 

stating in general terms the main object as stated in the memorandum of 
association ] and to carry out the other objects more particularly set forth 
in the Memorandum of Association of the Company. 

[ 4 . Where the capital has not been altered : The capital of the Company 
is £ .divided into.shares of £1 each. 

Or where the capital has been increased: The original capital of the 

Company was £ .. divided into.shares of £1 each. [By [an 

Ordinary] Resolution of the Company passed on the .. 19..., 

the capital of the Company was increased to its present amount oi£ . 

by the creation of.Preference Shares of £1 each. The existing 

.shares of £1 each were at the same time named Ordinary Shares 


(c) See Practice and Procedure, p. 25 et seq., ante . 
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and each of them was sub-divided into four shares of 5s. each. Notice of 
the said increase of capital and of the sub-division of the original shares was 

duly sent to the Registrar of Companies on.in accordance 

with Sections 62 and 63 of the Companies Act, 1948, or as the case may 
be (d )]. 

Or where there has been a previous reduction (e) : 

4. At the date of the Special Resolution next hereinafter referred to 

the capital of the Company was £ ., divided into.Preference 

Shares of £1 and.Ordinary Shares of 5s. each, of which. 

Preference Shares and.Ordinary Shares had been issued and were 

credited as fully paid-up. 

4A. By Special Resolutions of the Company duly passed at an Extra¬ 
ordinary General Meeting thereof held on the.it was resolved 

(here set out the resolution for reduction of capital and any further alterations 
of capital to take effect on the reduction of capital taking effect). 

4B. By an Order of the High Court of Justice, Chancery Division, 

(or as may be) made on the.. 19..., in proceedings the short 

title and reference to the record whereof is “ In the High Court of Justice, 

Chancery Division, Mr. Justice.. In the Matter of.. 

Limited and In the Matter of the Companies Act, 1948, No.of 19...,” 

the said reduction in the capital of the Company was duly confirmed and 
the following Minute was approved by the Court and duly registered : 

(Here set out the Minute.) 

And if the capital has been altered since the reduction of capital took 
effect, add: 

4c. By [an Ordinary] Resolution of the Company passed on the 

.. 19..., the capital of the Company was increased from the 

said capital of £ . to £ . by the creation of. shares of 

.each, etc., as the case may be. Notice of the said increase, etc 7 \ 

5. Article.of the Articles of Association of the Company provides 

as follows (/) : 

" The preference shares shall carry a fixed cumulative preferential 

dividend at the rate of.per cent, per annum, and on a winding 

up shall entitle the holders to repayment of the capital paid up 
thereon together with a sum equal to any arrears of the fixed dividend 
calculated down to the date of the winding-up and payable whether 
such dividend has been declared or earned or not in priority to any 
payment to the holders of the ordinary shares. The preference 
shares shall not entitle the holders to any further or other participa¬ 
tion in the profits or assets of the Company/' 

6. Shortly after its incorporation the Company commenced to carry 
on business and it has continued to carry on business ever since (or as the 
case may be). 


(d) As the certificate of the registrar of companies that the minute approved 
by the Court has been duly registered is conclusive evidence that the share capital 
of the company is as stated in the minute, the Court requires the various alterations 
of capital and issues of shares to be strictly proved. 

(e) Having regard to the conclusiveness of the certificate of the registration of 
the minute (see s. 69 (4) of this Act), it is not necessary to do more than prove the 
registration of the previous minute and any alterations and issues of capital subse¬ 
quent to the registration of that minute. 

(/) The class rights to share in profits and in assets in a winding-up should be set 
out. See Rs Mackenzie < 5 * Co., Ltd., [19x6] 2 Ch. 450; 9 Digest 158, 903. 
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7. The Company has issued. (g) of the said Preference Shares 

and.of the said Ordinary Shares and all of the said issued shares 

stand credited in the books of the Company as fully paid up. The whole 

of the said.Preference Shares were paid up in full in cash. Of the 

said.Ordinary Shares.were paid up in full in cash and. 

were issued credited as fully paid up [as.shares of £ .each (A)] 

for consideration other than cash under an Agreement dated the. 

19..., and made between the Company of the one part and.of 

the other part. The said Agreement was duly delivered for registration 
to \or filed with] the Registrar of Companies. 

8. The Articles of Association of the Company provide (inter alia) as 
follows (i) : 

" Article. The Company in general meeting may from 

time to time increase the capital by the creation of new shares of 
such amount as may be deemed expedient. 

“ Article. The Company in general meeting by special 

resolution may from time to time reduce its capital in any manner 
permitted by law, and may consolidate or subdivide any of its shares, 
and paid-up capital may be paid off upon the footing that the 
amount may be called up again or otherwise. 

“ Article. Whenever the capital of the Company is 

divided into different classes of shares the special rights attached to 
any class may with the sanction of an extraordinary resolution 
passed at a separate meeting of such holders but not otherwise be 
altered, modified or abrogated.” 

9. By a Special Resolution of the Company duly passed in accordance 

with Section 141 of the Companies Act, 1948, at an Extraordinary General 
Meeting thereof held on the.'... 19..., it was resolved : 

“ That the capital of the Company be reduced from £ .. 

divided into.Preference Shares of £1 each and.Ordinary 

Shares of 5s. each to £ .. divided into.Preference Shares 

of 17s. 6 d. each, and.Ordinary Shares of 6 d. each, and that 

such reduction be effected by cancelling paid-up capital to the extent 

of 2$. 6 d. upon each of the.issued Preference Shares of £1 each 

and to the extent of 4s. 6 d. upon each of the.issued Ordinary 

Shares of 5s. each, and reducing the nominal amount of each of the 

said.Preference Shares to 17s. 6 d. and the nominal amount of 

each of the said.Ordinary Shares to 6 d. and by cancelling and 

extinguishing altogether the.unissued Preference Shares of £1 

each and the.unissued Ordinary Shares of 5s. each.” 


(g) The number of shares issued and the amount paid thereon must be stated as 
the minute must contain this information. Where there has been a previous reduc¬ 
tion this paragraph need only deal with shares issued since the minute was registered, 
in which case the paragraph should be prefaced by the words " Since the registration 
of the said minute." 

(A) If there has been a sub-division or consolidation of the shares after their 
issue this should be mentioned. 

(i) A company can only reduce its capital if so authorised by its articles of 
association (s. 66 (i) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 515). Hence 
if the articles contain no such provision originally they must be altered by special 
resolution before the resolution for a reduction of capital can be passed. In any 
case the petition should set out the power to reduce capital, and if any other 
alterations of capital are proposed to be effected on the reduction of capital taking 
effect, these powers should also be set out. In this form, having regard to the 
resolutions in paragraph 10, it is necessary to set out all the relevant articles in this 
paragraph. 
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10. By a further Special Resolution of the Company duly passed at the 
said Meeting it was resolved that forthwith upon such reduction of capital 
taking effect— 

" (a) each of the.Preference Shares of 17s. 6 d. each be sub¬ 

divided into seven shares of 2s. 6 d. each. 

“ (b) the capital be consolidated in such manner that every eight of 
the said Preference Shares of 2s. 6 d. each resulting from such 
sub-division shall constitute one Preference Share of £1 upon 
which the sum of £1 shall be credited as having been paid up 
and that every ten of the said Ordinary Shares of 6 d. each shall 
constitute one Ordinary Share of 5s. upon which the sum of 5s. 
shall be credited as having been paid up ; 

“ (c) the capital of the Company be increased to its former amount of 

£ ., by the creation of.Preference Shares of £1 each 

and.Ordinary Shares of 5s. each respectively ranking 

pari passu with the said.Preference Shares of £1 each and 

the said.Ordinary Shares of 5s. each resulting from such 

consolidation/' 

11. The proposed reduction of capital involves an alteration of the 
rights conferred on the holders of the Preference Shares, and at a separate 

General Meeting of such holders duly convened and held on the.. 

19..., the following Extraordinary Resolution was passed in accordance 
with Article.of the Articles of Association of the Company : 

" That this separate Class Meeting of the holders of the issued 

Preference Shares in the capital of.Limited hereby 

sanctions the passing oy the Company of the Resolution set out in 
the Notice of an Extraordinary General Meeting (now produced to 
this Meeting and subscribed for identification by the Chairman) and 
consents to the modification alteration or abandonment of the or any 
of the rights and privileges at present attaching to the said Preference 
Shares to be effected thereby or involved therein and declares that 
(subject to the reduction of the Company’s capital expressed to be 
effected thereby being confirmed by the Court and taking effect) the 
said Resolution shall if passed be binding on all the holders of the 
Preference Shares of the Company.” 

12. Previously to the passing of the Special Resolution for the reduc¬ 
tion of capital set out in paragraph 9 hereof capital to the extent of £ . 

and upwards has been lost or was unrepresented by available assets. 

13. The proposed reduction of capital does not involve either the 
diminution of any liability in respect of unpaid capital or the payment to 
any shareholder of any paid-up capital. 

14. The form of Minute proposed to be registered is as follows (ft) : 

" The capital of.. Limited, was by virtue of a Special 

Resolution and with the sanction of an Order of the High Court of 

Justice dated the.. 19..., reduced from £ .. divided 

into.Preference Shares of £1 each and.Ordinary Shares 

of 5s. each to £ .. divided into.Preference Shares of 


(k) The Court must approve a minute (s. 69 (1) of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 518). Where the capital of the company is altered contingently 
on the reduction of capital taking effect the minute should be in this form. Where 
there is no such alteration it will be in the form set out in Form No. 10, post. For 
other forms of minute see Forms Nos. 39 to 51, post. 
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175. 6 d. each and.Ordinary Shares of 6 d. each. At the date of 

the registration of this Minute all the said shares have been issued 
and are deemed to be fully paid up. A Special Resolution of the 
Company has been passed to take effect upon the said reduction of 
capital taking effect respectively sub-dividing and consolidating 

the.Preference Shares of 17s. 6 d. each and the.Ordinary 

Shares of 6 d. each into.Preference Shares of £1 each and 

.Ordinary Shares of 5 s. each ; and increasing the capital of the 

Company to its former amount of £ .by the creation of. 

Preference Shares of £1 each and.Ordinary Shares of 5s. each (/). 

Your Petitioner the Company therefore humbly prays as follows : 

1. That the reduction of the capital of the Company proposed to be 
effected by the Special Resolution set forth in paragraph 9 of the Petition 
may be confirmed under Section 67 of the said Act and that the above 
Minute may be approved by the Court. 

2. Or that such other order may be made in the premises as to the 
Court shall seem meet. 

And Your Petitioner will ever pray, etc. 

Note .—It is not intended to serve this Petition on any person. 


IO. 


PETITION for Reduction of Capital by repaying capital in 
excess of the wants of the Company (m). 


(Heading as in Form No. 1). 
(Preamble as in Form No . 9). 


1. 

2. 


(As in Form No. 9). 


3 . ' 

4. [The capital of the Company is £ . divided into.Shares 

of £1 each ; .of the said Shares have been issued and stand credited 

in the books of the Company as fully paid.of the said.issued 

Shares were issued for and paid up in full in cash. The remaining. 

issued Shares were issued credited as fully paid up under an Agreement 

dated the.. 19..., and made between.of the one 

part and.of the other part. The said Agreement was duly 

delivered for registration to [or filed with] the Registrar of Companies 
(or as the case may be).2 

C 4 The authorised share capital of the Company was originally 
£60,000 divided into 40,000 Cumulative Preference Shares of £1 each and 
20,000 Ordinary Shares of £i. By a Special Resolution of the Company 
passed on the 15th July, 1914 and confirmed on the 30th July, 1914 the 
whole of the 40,000 Preference Shares and the 20,000 Ordinary Shares of 
the Company (whether issued or unissued) were consolidated into one class 
of shares having equal rights as to dividend return of capital and voting 
and in all other respects ranking pari passu. Such Special Resolution 


(/) Where a subsequent increase of the capital is made to take effect on the 
reduction being sanctioned by the Court, it is the practice to demand capital duty 
only on any excess over the capital prior to the reduction. 

(m) See Practice and Procedure, p. 25 et $eq„ ante. 
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was confirmed in accordance with Section 45 of the Companies (Con¬ 
solidation) Act, 190& by Order of the Court of the County Palatine of 
Lancaster Manchester District dated the 5th day of August, 1914 and 
registered the 17th day of August, 1914. By a Special Resolution of the 
Company passed on the 2nd day of September, 1914 and confirmed on 
the 17th day of September, 1914 the nominal capital of the Company was 
increased to the sum of £256,000 by the creation of 50,000 Preference 
Shares of £1 each and 140,000 additional Ordinary Shares of £1 each 
making, with the 60,000 then existing Ordinary Shares 200,000 Ordinary 
Shares (which were thereinafter referred to as the Preferred Ordinary 
Shares) and 60,000 Deferred Shares of 2s. each. By a Special Resolution 
of the Company passed on the 29th day of April, 1931 the authorised 
capital of the Company was increased to its present capital of £556,000 
by the creation of a further 100,000 of the said Preference Shares of £1 
each. Notices of the said increases of capital were in each case duly filed 
with the Registrar of Companies on the 29th day of September, 1914 and 
the 7th day of May, 1931 respectively. Of the said Shares 37,360 Pre¬ 
ference, 83,035 Preferred Ordinary and the whole of the Deferred Shares 
have been issued as fully paid or credited as fully paid and a further 
50,000 Preferred Ordinary Shares upon which only 6s. per share has been 
paid have been issued. Of the said Shares 8,650 Preferred Ordinary 
(issued as Ordinary Shares) were allotted as fully paid up pursuant to the 

terms of an Agreement dated, etc.and made, etc. 

On the 30th day of December, 1914, 3,000 Preferred Ordinary Shares and 
60,000 Deferred Shares were allotted as fully paid for a consideration other 
than cash to A. B. in consideration, etc. and 21,660 Preference Shares and 
19,815 Preferred Ordinary Shares were allotted as fully paid up on the 
30th day of December, 1914 to holders of Loan Certificates issued by the 
Company in satisfaction of such Loans. The said Agreement dated, etc. 

.was duly registered with the Registrar of Companies on the 

4th day of November, 1903. The prescribed Particulars where a contract 
is not reduced to writing in respect of the allotment to the said A. B. of the 
said 3,000 Preferred Ordinary Shares and 60,000 Deferred Shares for a 
consideration other than cash were registered with the Registrar of 
Companies on the 13th day of November, 1914. The various Agreements 
(thirty in number) made between the Company and its said Loan Certifi¬ 
cate Holders were registered with the Registrar of Companies on the 2nd 
February, 1915. The remainder of the said Shares have been issued for 
cash.] 

5. Shortly after its incorporation the Company commenced and has 
since continued to carry on business. 

6. It is provided by Article.of the Articles of Association that the 

Company may by Special Resolution reduce its capital in any manner 
authorised by law (or as may be, setting out the article if it is in any way 
unusual), 

7. By a Special Resolution of the Company duly passed in accordance 

with Section 141 of the Companies Act, 1948, at an Extraordinary General 
Meeting thereof held on the.. 19..., it was resolved : 

“ That the capital of the Company be reduced from £ .. 

divided into.Shares of £1 each to £ .. divided into. 

Shares of 10s. each, and that such reduction of capital be effected by 

returning paid-up capital to the extent of 10s. upon each of the. 

issued Shares of £1 each and by reducing the nominal amount of 
each of such issued shares to 10s.” 
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8. (n) The sum of £ .proposed to be repaid to the shareholders is 

in excess of the wants of the Company and cannot in the opinion of the 
directors any longer be usefully employed in its business. The reason 
for this is that (here state shortly the reasons why the capital is not required ). 

9. The form of Minute propospd to be registered is as follows (0) : 

" The capital of.. Limited, henceforth is £ . 

divided into.Shares of 10s. each, reduced from the former 

capital of £ .divided into.Shares of £1 each. At the date 

of the registration of this Minute all of the said Shares have been 
issued and deemed to be fully paid up." 

Your Petitioner, etc. (continue with prayer and note as in Form No. 9). 

11 . 

PETITION for Reduction of Capital by extinguishing or reducing 
the liability in respect of uncalled capital. 

(Heading as in Form No. 1.) 

(Preamble as in Form No. 9.) 

1. \ 

2. (As in paragraphs 1, 2 and 3, Form No. 9). 

3 -i 

4. The authorised share capital of the Company is and always has been 

£ .divided into.Shares of £1 each all of one class of which 

.Shares only have been issued and paid up in cash to the amount 

of 2s. per Share. The remaining.Shares have never been issued 

(or as the case may be). 

5. (i 4 s in paragraph 8, Form No. 9 or as the case may be). 

6. The Company in pursuance of its objects duly established and 
carried on the business it was formed to establish but by reason of the 
coming into effect of the [Iron and Steel Act, 1949} with consequential 
centralisation of the Company's remaining activities the uncalled liability 
on the issued share capital of the Company is no longer needed and should 
be extinguished. 

7. By a Special Resolution of the Company duly passed in accordance 

with Section 141 of the Companies Act, 1948 at an Extraordinary General 
Meeting thereof held on the.. 19..., it was resolved : 

“ That the capital of the Company be reduced from £ . 

divided into.Shares of £1 each (of which.Shares have 

been issued oh each of which there has been paid up the sum of 2s. 

and.Shares have never been issued) to £ .divided into 

.Shares of £1 each and.Shares of 2s. each, such reduction 

to be effected by extinguishing the liability in respect of uncalled 

capital to the extent of 18s. per Share on each of the siaid.issued 

Shares and by reducing the nominal amount of each of such. 

Shares from £1 to 2s. 

8. By a further Special Resolution of the Company duly passed at the 
said Meeting it was resolved that upon such reduction of capital taking 
effect: 

(w) See Re Tarapaca and Tocopilla Nitrate Co., Ltd., [1917] W. N. 356. 

(0) This is the usual form of minute approved when there are no alterations in 
the capital subsequent to the reduction. 























Vol. VIA] Reduction of Capital 41 

" (a) the capital of the Company be increased to its former amount of 
£ .by the creation of.Shares of 2s. each ; 

(b) each of the.unissued Shares of £1 each in the capital of the 

Company be sub-divided into 10 Shares of 2s. each. 

(c) the Articles of Association of the Company be altered by deleting 

Article.and substituting therefore the following new 

Article :— 

* The Capital of the Company at the date of this Article 
taking effect is £ .divided into.Shares of 2s. each/ " 

9. The uncalled liability of £ .in respect of the.issued 

Shares of the Company is not required by the Company for the purpose 
of its business as the Company has ample resources for its needs and no 
occasion for recourse to such capital. It is therefore desirable that it 
should be extinguished and cancelled. 

10. The form of Minute proposed to be registered is as follows : 

“ The capital of.Limited was by virtue of a Special 

Resolution and with the sanction of an Order of the High Court of 

Justice dated the., 19..., reduced from the former 

capital of £ .divided into.Shares of £1 each to £ . 

divided into.Shares of 2s. each and.Shares of £1 each. 

At the date of the registration of this Minute all the said Shares of 
2 s. each had been issued and were deemed to be fully paid up and all 
the said Shares of £1 each were unissued. 

A further Special Resolution has been passed by the Company 

to the effect that on such reduction taking effect the said. 

unissued Shares of £1 each be sub-divided into.Shares of 2s. 

each and the capital of the Company be increased to its former 
amount of £ .by the creation of.Shares of 2s. each." 

Your Petitioner, etc. {continue with prayer and note as in Form No . 9). 


12 . 

AFFIDAVIT in support of Petition for Reduction of Capital where capital 
has been lost or is unrepresented by available assets (p). 

{Heading as in Form No. 1.) 

I, .of. {stating address and description of 

deponent) make oath and say as follows : 

1. I am and have been for upwards of.years past a Director 

and for upwards of.years the Chairman of the Board of Directors 

(p) See Practice and Procedure, p. 26, ante. In Re Mains Manufacturing Co., 
[1884] W. N. 171, it was held that an affidavit in general terms verifying the 
petition was sufficient. It is usual, however, to go into more detail, making the 
necessary documents exhibits to the affidavit. And although there is jurisdiction 
to confirm a reduction of capital where there has been no loss of capital, or without 
proof of loss of capital ( Poole v. National Bank of China, Ltd., [1907] A. C. 229 ; 9 
Digest 149, 842 ; Re Louisiana and Southern States Real Estate and Mortgage Co., 
[1909] 2 Ch. 552 ; 9 Digest 166, 990), where in fact the petition is wholly founded on 
there having been such a loss of capital, or that capital is not represented by available 
assets, the practice in accordance with the observations of Lord Parker in Caldwell v. 
Caldwell , [1916] W. N. 70 ; 9 Digest 166, 991, is to insist on evidence of the fact being 
before the Court. Paragraphs 13-22 of the present affidavit are directed to showing 
what the position really is, and additional affidavits by valuers (as in Form No. 20, 
post) or other experts may be desirable according to the particular facts of the case. 
As to evidence generally, see 5 Halsbury's Laws (1949 Vol.) x8o. 
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of the above-named Company (hereinafter called “ the Company ”) and 
I am intimately acquainted with its affairs. I am duly authorised by 
such Board to make this Affidavit on behalf of the Company. 

2. I have read the Petition in this matter now produced and shown 
to me marked A.B. 1 and I believe that all the statements therein 
contained are true and that belief is grounded on the knowledge I have 
obtained as such Director and Chairman as aforesaid. 

3. The document now produced and shown to me marked A.B. 2 is the 
Certificate of Incorporation of the Company. 

4. The document now produced and shown to me marked A.B. 3 is 
the Certificate of Change of Name of the Company to its present title. 

5. The document now produced and shown to me marked A.B. 4 is a 
true copy of the Memorandum and original (q) Articles of Association of 
the Company. 

6. The document now produced and shown to me marked A.B. 5 is a 
true copy of the Memorandum and present (<?) Articles of Association of 
the Company having embodied therein or annexed thereto printed copies 
of every resolution or agreement required to be embodied therein or 
annexed thereto in accordance with the provisions of Section 143 of the 
Companies Act, 1948. 

7. The statements contained in paragraphs 4, 5 and 6 of the said 
Petition are true. 

8. The statements contained in paragraph 7 of the said Petition are 
true. The document now produced and shown to me marked A.B. 6 is 
a true copy of the Agreement mentioned in paragraph 7 of the said 
Petition. The original Agreement was duly delivered to \or filed with] 
the Registrar of Companies for registration. 

9. The statements contained in paragraphs 8 to 11 inclusive of the 
said Petition are true. The Extraordinary General Meeting mentioned 
in paragraph 9 of the said Petition was convened by Notice in the terms of 
the document now produced and shown to me marked A.B. 7. This 
Notice was duly sent out to the members of the Company in accordance 
with the Articles of Association of the Company [accompanied by a 
circular letter, a print of which is now produced and shown to me marked 
A.B. 8] (r). In the case of the holders of Preference Shares the said 
Notice was also accompanied by a Notice of the separate general meeting 
of the holders of Preference Shares in the terms of the document now 
produced and shown to me marked A.B. 9. £Add, if applicable : The 
Company has issued Warrants to bearer all in the same form in respect 
of certain of its Ordinary Shares. The document now produced and shown 
to me marked A.B. 10 is a specimen of one of such Warrants to bearer. 
Pursuant to the provisions contained in such Warrants the Company 
caused notices of the said Extraordinary General Meeting to be inserted 

in the.and the.newspapers of the.. 

19..., and the.. 19..., respectively. The bundle of papers now 

produced and shown to me marked A.B. 11 contains prints of the said 
newspapers.] I was present and took the Chair at the said Meeting at 
which the Special Resolutions set forth in paragraphs 9 and 10 of the said 

(q) Where there has been any alterations of capital, e.g. increases, capitalisation, 
etc., carried out under powers contained in earlier Articles of Association the earlier 
Articles as well as the present Articles must be exhibited to enable the Court to 
check the existing capital structure. 

(r) It is also necessary to file an affidavit by the Secretary or Registrar as to service 
of the Notices convening the extraordinary general meeting and, where necessary, 
any class meetings; see Practice and Procedure, p. 26, ante, and Forms 17 to 19. 
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Petition were passed, and I say that the same were duly passed in accord¬ 
ance with Section 141 of the Companies Act, 1948, the requisite quorum 
being present at the said Meeting. 

10. I was also present and took the Chair at the separate general 
meeting referred to in paragraph n of the said Petition, and I say that 
a resolution in the form of the resolution set forth in the notice of such 
meeting above referred to was duly passed thereat as an Extraordinary 
Resolution of the holders of the Preference Shares within the meaning of 

Article.of the Articles of Association of the Company, the quorum 

required by such Article being present (s). 

11. The book now produced and shown to me marked A.B. 12 is 

the Minute Book of the Company containing on pages.to.the 

proceedings at each of the said Meetings. The signature of the Chairman 
at the foot of each of such Minutes is my signature. 

12. At the date of the passing of the Special Resolution set forth in 

paragraph.of the said Petition, paid-up capital of the Company to the 

extent of at least £ .had been lost or was unrepresented by available 

assets (/). 

13. The following are the assets of the Company as appearing in its 

balance sheet for the year ended.. with the values thereof 

as so appearing. 

(Here set out the assets.) 

14. With regard to the item “ Rents accrued, etc.” this represents for 
the greater part rents due to the Company from employees in respect of 
rent of houses owned by the Company and let to such employees. The 

directors estimated that to the extent of £ . these arrears of rent 

must be regarded as irrecoverable and that this item must be written 
down by this amount, leaving its value in the Company's books at £ . 

15. With regard to the item “ Furniture, Fixtures, Plant, etc.. 

£ .this item is in the opinion of my co-directors and myself of no 

greater value than £ . The major part of this item represents 

plant which is largely obsolete, and sufficient allowance for this has not 
been made in the past. In addition a considerable part of the assets 

included in this item were acquired some.years ago at the unusually 

high prices then prevailing. In the opinion of the Directors this item is 

of no greater value than £ .. and it is accordingly now proposed to 

write this amount off the said item. 

16. With regard to the item " Freehold premises at cost.. 

£ ./'the Directors shortly prior to the filing of this petition instructed 

Messrs.. auctioneers and estate agents, to value these 

premises which compromise the Company’s factory. They have valued 

this item at only £ .. and accordingly it is proposed to reduce it to 

that figure by writing off the sum of £ . The said valuation is now 

produced and shown to me marked A.B. 13 (u). 


(s) It is also necessary to file an affidavit by the Secretary or Registrar as to service 
of the Notices convening the extraordinary general meeting and, where necessary, 
any class meetings; see Practice and Procedure, p. 26, ante, and Forms 17 to 19. 

(t) It is necessary to prove the loss alleged. The paragraphs below set out are 
no more than illustrations. Different considerations apply to different cases, and 
it may be necessary to fortify the evidence in the affidavit by the director of the 
company with evidence by an expert in a particular case. See 5 Halsbury’s laws 
(1949 Vol.) 177, note (*). 

(u) The Court usually requires an affidavit from the valuer; see Practice Direction, 
[1947] W. N. zi6 and Practice and Procedure, p. 27, ante . For form of affidavit 
see Form No. 20, post. 
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17. With regard to the item " Sundry Trade Debtors, etc.. 

£.,” this represents the sums due from debtors after making an 

allowance of £ .for bad debts. The Directors have carefully con¬ 

sidered the position and come to the conclusion that the amount thus 
allowed for bad debts is insufficient. Owing to the nature of the Com¬ 
pany's business, which is a luxury business done on long credit terms, 
and the extraordinary change in conditions that has taken place in the 
last few years it has been realised that the provision which in the past had 
proved sufficient is now quite inadequate. It is proposed to write 10 per 
cent, off the item, which is, in the opinion of the Directors, extremely 
conservative, and reduce the item to £ . 

18. With regard to the item “ Goodwill., £ .," the value 

thus placed on the item is in the opinion of the Directors excessive. The 

average losses of the Company for the four years amount to £ . and 

the losses in each year during that period have shown a steady increase. 
The accumulated debit to the profit and loss account as appears above 
amounts to £ . which it is proposed to write off. In the circum¬ 

stances the Directors feel that the value of the goodwill should be reduced 
to £ ., and accordingly they propose so to reduce it. 

19. The total amount proposed to be written off the assets of the 

Company as appearing in the said balance sheet is £ . 

[20. The following reserves appear in the said balance sheet (x) : 

(a) Income Tax Reserve. £ . 

(b) General Reserve Account . . . . £ . 

Totalling .... £ .] 

21. It is proposed to write off the said sum of £ .on the liabilities 

side of the balance sheet as follows : as to £ .. by cancelling capital 

paid up or credited as paid on the Preference Shares to the extent of 

2s. 6rf..per share [and] as to £.. by cancelling capital paid up or 

credited as paid up on the Ordinary Shares to the extent of 4s. 6 d. per share 

[as to £. by writing down the Income Tax Reserve and as to the 

balance by writing off the whole of the General Reserve Account]. 

22. The bundle of documents now produced and shown to me marked 
A.B. 14 contain a copy of the said balance sheet of the Company and 
typed in red thereon the alterations which will result upon the proposed 
reduction becoming operative. It includes also prints of the balance 

sheets of the Company for the years ending the.. . 

19..., and the.19.... 

23. The Directors are satisfied that the amount proposed to be written 
off must be regarded as a permanent deficiency which ought to be written 
off and cancelled and that it is for the benefit of the Company that the 
relief sought by this petition herein shall be granted. 

Sworn, etc . 


(x) As to applying reserve funds in or towards wiping out losses of capital, see 
Re Hoare <&» Co., Ltd., [1904] 2 Ch. 208, C. A.; 9 Digest 152, 863. 
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13 . 

AFFIDAVIT in support of Petition for Reduction of Capital by repaying 
capital in excess of the wants of the Company (a). 

(Heading as in Form No. i.) 

(Commencement and paragraphs i to 6 as in Form No. 12.) 

7. There are now produced and shown to me fastened together and 
marked “ A.B. 6 ” copies certified by the Registrar of Companies as true 
copies of the following documents all of which are referred to in Paragraph 
4 of the Petition in this matter :— 

(i) An Agreement (dated, etc.) and made between (etc.). 

(ii) The prescribed Particulars where a contract is not reduced to 
writing in respect of the allotment of 3,000 Preferred Ordinary 
Shares and 60,000 Deferred Shares for a consideration other than 
cash. 

(iii) The various Agreements (thirty in number) made between the 
Company and its Loan Certificate Holders. 

(iv) The Memorandum and original Articles of Association of the 
Company containing copies of the Special Resolution passed on 
the 15th July, 1914 and confirmed on the 30th July, 1914 ; the 
Special Resolution passed on the 2nd September, 1914 and con¬ 
firmed on the 17th September, 1914 and the Special Resolution 
passed on the 29th April, 1931. 

8. The statements contained in paragraphs 5 to 7 inclusive of the said 
Petition are true. The Extraordinary General Meeting mentioned in 
paragraph 7 of the said Petition was convened by notice in the terms of 
the document now produced and shown to me marked A.B. 7. I was 
Chairman of and present at the said Meeting and I say that the Resolution 
set forth in such paragraph was duly passed as a Special Resolution in 
accordance with Section 141 of the Companies Act, 1948 and that the 
requisite quorum was present at the said Meeting. 

9. (As in paragraph 11 of Form No. 12.) 

10. The statements contained in paragraph 8 of the said Petition are 
true. [Then proceed to set out shortly the facts which show the justification 
for the repayment of capital , as , e.g. : 

The Company has since its incorporation carried on the business 
of bakers and confectioners with considerable success in and around 

. During the period.... 19...to.. 19..., 

owing to circumstances arising out of the war it became necessary for the 
Company to seize every opportunity which arose for making heavy cash 
purchases of the materials necessary for carrying on its business and for 
this purpose to have an adequate reserve of cash available. In the result 
the Company accumulated large reserves in cash and investments. For 
some years the Directors of the Company have been unsuccessfully seeking 
outlets for expanding the Company’s business and employing these liquid 

assets, but have come to the conclusion that the sum of at least £ . 

can no longer be usefully employed in the business of the Company. 

Or 

In .. 19...the Directors of the Company decided to extend its 

business to France, and in order to provide the finance necessary for 


(a) See Practice and Procedure, p. 26, ante. 
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the purpose the Company issued for cash.of its shares. The 

business in France proved unprofitable to the Company and in.19... 

the Company disposed of the same. The proceeds of sale thereof together 
with the balance of the monies raised by the said issue of shares still 
unexpended is considerably in excess of the wants of the Company.] 

11. The Bank balance to the credit of the Company's account as at 

the date of my swearing this Affidavit is £ .as appears by the certifi¬ 
cate of the Manager of the.Branch of the.Bank 

Limited (b) now produced and shown to me marked A.B. 8. 

12. In addition the Company has certain gilt-edged investments all of 
which are quoted on the London Stock Exchange and which have been 

valued by., Stockbrokers, at the mean market price on the 

.. 19..., at the sum of £ . The valuation is now 

produced and shown to me and marked A.B. 9 and it sets out the various 
investments and against each its value upon the above basis. 

13. It is proposed to effect the repayment of the said sum of £. 

as to £ .out of cash at the Company's bankers and as to the balance 

out of the proceeds of sale of a sufficient part of the said investments. 

14. There is now produced and shewn to me marked A.B. 10 a state¬ 
ment shewing that on the.. 19...(c), the Company's liabilities 

including trade creditors and accrued charges (etc.) amounted to £ . 

[Since that date the Company has become indebted in further small 

sums in the ordinary course of business not exceeding £ . (If there 

are liabilities for sums not yet ascertained, for example for income tax , this 
should be stated in detail , with estimates .) j [The Company has no deben¬ 
tures and no debenture stock and none of its property is charged in any 
way (or as the case may be). 2 

15. The Company is the lessee of the leasehold premises particulars of 
which are set out below. The landlords of these respective premises 
have consented in writing to the proposed reduction and to the post¬ 
ponement of their debts and such consents are contained in the bundle 
of documents now produced and shown to me marked A.B. 11. 


Leasehold Premises. 

Unexpired Term. 

Rent. 



- 


16. All the liabilities of the Company (other than to the creditors who 

have consented as aforesaid) as at the.. 19..., have been 

guaranteed by.Bank Limited whose Guarantee dated the 

., 19..., is now produced and shown to me marked A.B. 12. 

17. The financial position of the Company is sound and is shown in 

the latest balance sheet dated the.. 19..., which, together 

with the balance sheets for the years.to.is now 

produced and shown to me in a bundle marked A.B. 13. 

Sworn, etc. 


(b) Paragraphs 7 to 9 show out of what funds it is proposed to effect the repay¬ 
ment. Paragraphs n-16 are intended for use where it is proposed to ask that an 
inquiry as to creditors be dispensed with. 

(c) This should normally be the date when the petition is presented, and the 
creditors should normally have been paid off by then. 
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14 . 

AFFIDAVIT in support ol Petition lor Reduction ol Capital by extinguishing 
or reducing the liability in respect ot uncalled capital. 

[Heading as in Form No . i.) 

[Commencement and paragraphs i to 7 as in Form No. 12.) 

8. The Extraordinary General Meeting of the Company mentioned in 
paragraph 7 of the said Petition was convened by Notice in the terms of 
the document now produced and shown to me marked “ A.B. 6.” This 
Notice was duly sent out to the members of the Company in accordance 
with the Articles of Association of the Company [accompanied by a 
circular letter, a print of which is now produced and shown to me marked 
“ A.B. 7 I was present and took the Chair at the said Meeting at 
which the Special Resolutions set forth in paragraphs 7 and 8 of the said 
Petition were passed, and I say that the same were duly passed in accord¬ 
ance with Section 141 of the Companies Act, 1948, the requisite quorum 
being present at the said Meeting. 

9. The book now produced and shown to me marked " A.B. 8 ” is the 
Minute Book of the Company containing Minutes of the proceedings at 
General Meetings of the Company. The Minutes therein contained of 
the proceedings at the said Extraordinary General Meeting are a correct 
record thereof and the signature of the Chairman at the foot thereof is my 
signature. 

10. The Company was incorporated to promote the export and 
overseas interests of the group of constituent companies controlled by 
A. B. Limited more particularly identified with steel manufacture and 

the engineering business. £1 Shares of the Company paid up to 

the extent of 2s. per Share were issued to A. B. Limited and to C. D. 
Limited and E. F. Limited subsidiary companies of A. B. Limited. On 
the Iron and Steel Act, 1949, becoming effective the holding of C. D. 
Limited (which Company has been taken over by the Iron and Steel 
Corporation of Great Britain) was acquired by A. B. Limited and in 
furtherance of a policy of centralisation the holding of E. F. Limited was 
also acquired and is now held by A. B. Limited. 

11. The uncalled liability of £ . in respect of the.issued 

Shares of the Company is not required by the Company for the purpose 
of its business as the Company incurs only small liabilities and it has no 
occasion for recourse to such capital. 

12. The Company does not actively engage in any form of manufacture 
or sale on its own account and its operations are limited to furthering the 
interests of its Parent Company the said A. B. Limited overseas. The 
issued capital of the Company as at present paid up is considered by 
the Directors and by the Parent Company to be ample for its requirements 
and in the circumstances I respectfully submit that it is desirable that the 
uncalled liability on the issued shares be cancelled and extinguished and 
the capital structure simplified and reorganised in manner expressed to be 
effected by the said Resolutions. 

13. The document now produced and shown to me marked “ A.B. 9 ” 
is a true print of the latest Balance Sheet of the Company showing its 

position as at the.. 19.... There has been no change for the 

worse in the Company’s financial position up to the present time. 

14. The Bank balance to the credit of the Company's account as at the 

date of my swearing this Affidavit is £ .as appears by the certificate 
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of the Manager of the.Branch of the.Bank 

Limited now produced and shown to me marked “A.B. 10." The 
resources of the Company are ample for all its purposes and it is not 
intended to embark upon or to undertake any commitment which might 
involve it in any liability whatever which could not be easily met from 
these resources. Its current expenses are wholly negligible and are dis¬ 
charged as they arise. The Company owns no leasehold properties and 
has no outstanding claims for rates or taxes and it has no debts, 
liabilities or claims of any kind whatever outstanding which might be 
provable in a liquidation other than for current expenses, not exceeding 
in the aggregate £ . 

Sworn, etc. 


IS. 

GUARANTEE by a Bank to pay debts of Company with a view to obtaining 
an Order that the provisions of Section 67 (2) shall not apply (d). 

This Agreement is made the.day of.. 19..., 

Between .whose registered office is situate at.in 

the City of London (hereinafter called “ the Bank ”) of the one part and 

.. Limited whose registered office is situate at.in 

the City of.•.(hereinafter called " the Company ”) of the other 

part. 

Whereas : 

(a) The Company has presented a Petition to the High Court of Justice 
(Chancery Division) for the confirmation of a reduction of the Company's 
Share Capital involving (inter alia) 

(i) cancelling the whole of the capital paid upon.issued and fully 

paid.Shares. 

(ii) repaying in cash.of the capital paid up on each of the 

remaining.issued and fully paid.Shares (or as may 

be). 

(b) With a view to obtaining a direction of the Court pursuant to 
Section 67 of the Companies Act, 1948, that the provisions of sub-section 
(2) of that Section (which provides that every Creditor who at the date 
fixed by the Court is entitled to any debt or claim which if that date 
were the commencement of the winding up of the Company would be 
admissible in proof against the Company shall be entitled to object to the 
reduction of capital) shall not apply to the Company the Bank has agreed 
at the request of the Company to give such guarantee in respect of the 
Company's liabilities as is hereinafter contained. 

Now This Agreement Witnesseth as follows : 

1. The Bank Hereby Undertakes that if the Company shall fail to pay 

or satisfy any debt or claim outstanding at the.day of 

.19..., which if such date were the commencement 

of the winding-up of the Company would be admissible in proof 
against the Company the Bank will pay or satisfy any or all such 
debts or claims up to the total sum of £ . (or as may be). 


(d) See Practice and Procedure, note (2) to Item 3 (a), p. 26, ante . This Agree¬ 
ment must be under seal. 
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2. If pursuant to the provisions of the preceding Clause hereof the 

Bank shall pay or satisfy any debt or claim of the Company the 
resulting debt or claim of the Bank against the Company shall be 
postponed to every other debt or claim against the Company of 
the nature mentioned in Clause' i hereof and accordingly the 
Bank shall give to all such persons as are Creditors of the Com¬ 
pany in respect of any such debts or claims as aforesaid the 
benefit of any proof which it is entitled to make in a liquidation 
of the Company in respect of any debt or claim paid by the Bank 
under this Deed until all such debts or claims as aforesaid have 
been fully paid. 

3. The provisions of the two preceding Clauses hereof shall enure for 

the benefit of every person who is a Creditor of the Company in 
respect of any such debt or claim as is mentioned in Clause 1 
hereof and shall be enforceable against the Bank by any such 
Creditors as aforesaid. 

4. The Bank as a Creditor or contingent Creditor of the Company 

Hereby Consents to the reduction of the Company's Share Capital 
referred to in the said Petition. 


16 . 

FORM OF CONSENT to Reduction of Capital where dispensation from 
compliance with the provisions of Section 67 (2) is sought (e). 

[ Limited] 

As creditors of the Company for.in respect of. 

we hereby consent to the reduction of capital of the above-named Company 
proposed to be effected by a Special Resolution thereof dated {etc.) and 
agree to such debts being postponed to any other debt or claim against 

the Company outstanding on the.day of., 19...(as near 

the date of the application for dispensation as possible) which if such date 
was the commencement of the winding-up of the Company would be 
admissible in proof against the Company and also agree that we will not 
prove, or seek to prove, in competition with any other person who is a 
creditor of the Company in respect of any such debt or claim as aforesaid. 

Yours faithfully, 

( Signature .) 


17 . 

AFFIDAVIT as to service of Notice convening Meeting at which the Special 
Resolution for Reduction of Capital was passed. 

{Heading as in Form No. 1). 

I, .. of.the Secretary [or Registrar] of the 

above-named Company (hereinafter called " the Company ”) make oath 
and say as follows : 

1. I am and have since the.. 19..., been the Secretary 

[or Registrar] of the Company. 

(e) See Practice and Procedure, note (3) to Item 3 (a), p. 26, ante. 

C.F. VIA 


B 
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2. The Register of the members of the Company has been duly kept 

by me [or under my personal supervision] and did on the.day of 

.. 19..., contairi the name and last known address of every 

person who was on that day a member of the Company. 

3. I served in manner hereinafter mentioned a Notice of which a true 
copy is now produced and shown to me marked “ A " upon every person 
whose name then appeared in the said Register as a member of the 
Company. 

4. I served such Notice by placing copies thereof in envelopes duly 
addressed to such members respectively according to their respective 
names and addresses appearing in the said Register and with proper 
stamps affixed to such envelopes as prepaid letters and by posting the 

same at the Post Office situate at.in the City of. 

between the hours of.and.o'clock in the.noon on the 

said.day of.. 19 ...{the same date as that on which the 

Register is sworn to). 

Or 

We, A. B. of...the Secretary [or Registrar] of the above- 

named Company (hereinafter called " the Company”) and C. D. of 

.a clerk in the employ of the Company severally make oath 

and say as follows :— 

First I the said A. B. for myself say as follows :— 

Paragraphs 1 and 2 as in Part I above. 

3. Notice of which a true copy is now produced and shown to me 
marked “ A ” was duly served in manner hereinafter mentioned upon 
every person whose name then appeared in the said Register as a member 
of the Company. 

4. Under my personal supervision envelopes numbering.in all 

were prepared and addressed to every person who was a member of the 
Company according to their respective names and addresses appearing in 

the said Register on the said.day of.. 19... (the same 

date as that on which the Register is sworn to), and into each of the said 
envelopes was put a copy of the said Notice. 

And I the said C. D. for myself say as follows : 

5. The said.envelopes containing the said copies of the Notice 

hereinbefore referred to were taken by me to the Post Office situate at 

.in the City of.between the hours of.and 

.o’clock in the.noon on the said.day of.. 

19. ..(the same date as that on which the Register is sworn to), when and where 

I personally deposited the said.envelopes which were stamped as 

prepaid letters and for which I received a Certificate of posting signed by 
an Officer of the Post Office. Such Certificate of posting is now produced 
and shown to me marked " B.” 

Sworn, etc. 


18 . 

AFFIDAVIT as to service of Notice when Secretary or Registrar ol the 
Company is a limited company or firm. 

(Heading as in Form No. 1). 

We, A. B. of. (state address and description) and C. D. of 

. (state address and description) and E. F. of. (state 

address and description) severally make oath and say as follows ; 
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First I the said A. B. for myself say as follows : 

1. I am and have since the.day of.. 19..., been a 

Director of the above-named.Limited (hereinafter called 

" the Company ”). 

2. By a Resolution of the Directors of the Company passed on the 

...day of., 19..., Y. Z. [Limited} were duly appointed 

and have ever since acted as the Secretaries [or Registrars} of the Com¬ 
pany (as the case may be.) 

And I the said C. D. for myself say as follows :— 

3. I am a Director [or Partner} of Y. Z. [Limited} the Secretaries 
[or Registrars} of the Company and confirm the statements made by A. B. 
in Paragraph 2 hereof. 

4. E. F. who is the Registration Department Manager (or as may be) 
of and the person appointed by the said Y. Z. [Limited} to keep the 
Register of the members of the Company has duly kept such Register up 

to date and such Register contained on the.day of.. 

19..., the name and last known address of every person who was on that 
day a member of the Company. 

And I the said E. F. for myself say as follows :— 

5. I am the Registration Department Manager of Y. Z. [Limited} (or 
as may be) and as such it is one of my duties to keep the Register of the 
members of the Company. 

6. The said Register has been duly kept up to date by me and did on 

the.day of.. 19..., contain the name and last known 

address of every person who was on that day a member of the Company. 

jj'j (i 4 s in Paragraphs 3 and 4, Form No. 17 (First part).) 

Sworn, etc . 


19 . 

AFFIDAVIT as to service of Notices convening Extraordinary General 
Meeting and Class MeetingSr 

(Heading as in Form No. 1.) 

I, .. of.the Secretary [or Registrar} of the 

above-named Company (hereinafter called “ the Company ”) make oath 
and say as follows : 

(1 and 2. As in Paragraphs 1 and 2 Form No. 17.) 

3. I served in manner hereinafter mentioned a true copy of the Notice 
now produced and shown to me marked “ A ” upon every person whose 

name on the said.day of. 19... (the same date as that 

on which the Register is sworn to) appeared in the said Register as a member 

of the Company. 

4. I served in manner hereinafter mentioned a true copy of the Notice 
now produced and shown to me marked " B ” upon every person whose 

name on the said.day of. 19..., appeared in the said 

Register as a holder of Preference Shares in the capital of the Company. 

5. I served in manner hereinafter mentioned a true copy of the Notice 
now produced and shown to me marked " C ” upon every person whose 

name on the said.day of. 19..., appeared in the said 

Register as a holder of Ordinary Shares in the capital of the Company. 

6. I served the said copies of the Notices referred to in Paragraphs 
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3 to 5 (inclusive) hereof by placing the same respectively in envelopes duly 
addressed to such persons respectively according to their respective names 

and addresses appearing in the said Register on the said.day of 

.,19...* and with proper stamps affixed to such envelopes as 

prepaid letters and by posting the same at the Post Office situate at 

.!..in the City of.between the hours of.and 

.o'clock in the.noon on the said.day of. 

19... (the same date as that on which the Register is sworn to). 

Sworn, etc. 


20 . 

AFFIDAVIT as to value by a Valuer (/). 

(Heading as in Form No. 1.) 

I, .. of. (state address and description of 

deponent ), make oath and say as follows : 

1. For many years I have resided in British Malaya and have acted 
generally in an advisory capacity or as Visiting Agent for numerous 
owners of rubber plantations in British Malaya and Borneo and in 
particular in connection with purchases and sales of rubber plantations 
and their lay-out and development. Of more recent years I have also 
acted as a director of a number of companies owning rubber plantations 
in British Malaya and elsewhere. 

2. As a result of the knowledge so derived and the experience so gained 
I am thoroughly conversant with conditions prevailing in the production 
of rubber in British Malaya and with the values of rubber plantations in 
that Colony. 

3. I have visited the plantation owned by the above-named Company 
(hereinafter called " the Company ") on more than one occasion. I made 

my last visit in.. 19..., for the purpose of reporting on its 

condition. The plantation is situate at X in a somewhat isolated part. 

4. In 19... the developed area of the estate consisted of 420 acres of 
mature rubber, 40 acres of immature rubber and 200 acres of young 
clearing which had then been newly planted. The undeveloped portion 
of the estate, 2,800 acres, was at that time held in reserve. 

5. Since my visit the 40 acres of immature rubber and the 200 acres 
of young clearing have come to maturity, giving a total area of mature 
rubber of 660 acres. The reserve area of the Company is to-day only 
700 acres but it should be adequate to meet any extension of planting. 

6. The estate of the Company is at a considerable disadvantage by 
comparison with other estates in British Malaya by reason of its small 
area and its geographical situation. 

7. I have carefully considered the value of the estate, and after 
making allowance for its isolated position and uneconomic area, my 
opinion is that the estate and the buildings and machinery should not 

now be valued at a higher figure than £... per mature acre or £ . 

This value takes into account the reserve area available. 

Sworn, etc. 


(/) See Practice and Procedure, p. 27, ante. This Precedent is intended only to 
indicate the type of “ experts ” affidavit required. 
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21 , 

SUMMONS for Directions (g). 

{Heading as in Form No. i.) 

Let all parties concerned attend at the Chambers of the Registrar, 
Companies Court, Bankruptcy Buildings, Carey Street, London, W.C. 2 

(or as the case may be) on.day the.day of.. 

19..., at.o’clock in the.noon on the hearing of an application 

on the part of the above-named.. Limited for an order: 


I. 

(Where there is no diminution of liability or repayment of capital.) 

(1) That the settlement of a list of creditors may be dispensed 

with and that a day may be fixed for the hearing of the Petition for 
the reduction of the Company's capital presented on the.. 19... 

(2) That directions may be given as to advertising the Petition. 

(3) That such other order may be made in the premises as to the 
Court may seem meet. 

Dated the (continue as in Form No. 3). 


II. 

(Where there is a dimunition of liability or repayment of capital) 

Either 

A* (Where it is sought to dispense with the requirements of 
section 67 (2) altogether). 

1. That a day may be fixed for the hearing of the Petition for 

the reduction of the Company's Capital which was presented on the 
.. I 9 -- 

2. That directions may be given that Section 67 (2) of the Companies 
Act, 1948, shall not apply as regards any class of creditors of the Company 
and that the inquiry for and list of creditors and Affidavit verifying the 
same referred to in Order 53B, rule n of the Rules of the Supreme Court 
may be dispensed with. 

3. That directions may be given as to advertising the Petition and such 
other order made in the premises as may seem meet. 

Or 

B. (Where it is sought to dispense with the requirements of Section 67 (2) 
as to some creditors only.) 

1. That directions may be given that Section 67 (2) of the Companies 
Act, 1948, shall not apply to the following class of creditors of the Com¬ 
pany, namely (here specify who they are) and that directions may be given 
as to the proceedings to be taken for settling the list of the Company's 
creditors entitled to object to the proposed reduction of the capital of the 
company other than the class of creditors above referred to. 

2. That directions may be given as to advertising the Petition and 


(g) See Practice and Procedure, p. 27, ante. 
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that such further directions preliminary to the hearing of the Petition may 
be given as seems meet. 

Or 

C. (Where the summons merely seeks directions as to the inquiry,) 

That directions may be given as to the proceedings to be taken for 
settling the list of the Company's creditors entitled to object to the 
proposed reduction of the capital of the Company, and as to advertising 
the Petition, and generally as to the Court may seem meet. 

Dated, etc. (continue as in Form No. 3.) 


22 . 

ORDER on Summons for Directions where there is no diminution of liability 
or repayment of capital (A). 

(Heading as in Form No. 1.) 

Upon the Application by Summons dated the.day of.. 

19.. ., of the above-named.Limited the Petitioner named in 

the Petition preferred unto this Court on the.day of.. 

19.. .. 

And Upon Hearing Counsel [the Solicitors] for the Applicant 

And Upon Reading the said Petition the Affidavit of. 

filed the.. 19..., the Affidavit of.filed the 

.. 19... and the Exhibits in the said Affidavits respectively 

referred to 

And it appearing that the Special Resolution referred to in the said 
Petition for the reduction of the capital of the above-named Company has 
been duly passed 

And the Court Being of opinion that the proposed reduction of the 
dapital of the said Company does not involve either the diminution of any 
liability in respect of unpaid capital or the payment to any Shareholder 
of any paid-up capital 

It is Ordered that the settlement of a List of Creditors of the said 
Company be dispensed with 

And it is Ordered that the said Petition be placed in the paper for 

hearing before The Honourable Mr. Justice.on.day 

the day of.. 19..., when any Creditor or Shareholder of the 

said Company who desires to object may attend and be heard 

And it is Ordered that notice of the presentation of the said Petition 
and of the said day fixed for the hearing thereof be inserted once each in 
[the “Times" and the "Manchester Guardian"] newspapers on or 
before the.day of.,19.... 

23 . 

ORDER on Summons for Directions that Section 67 (2) shall not apply or 
ordering Inquiry as to Creditors (*). 

(Heading as in Form No. 1.) 

Upon the Application by Summons (etc., as in Form No. 22, ante) 

And Upon Hearing Counsel for the Applicant [and for. 

and.the Directors of the above-named Company (hereinafter 


(A) See Practice and Procedure, p. 28, ante. 
(i) See Practice and Procedure, p. 28, ante. 
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called " the Directors ”)] And Upon Reading (etc., as in Form 
No. 22). 

And it appearing that the Special Resolution referred to in the said 
Petition for the reduction of the capital of the above-named Company 
has been duly passed [and that the cash standing to the credit of the said 
Company at its Bankers and the value of the gilt-edged securities held by 
the said Company together exceed its debts and the amount of capital by 
the said Resolution proposed to be returned] 

Or 


[And. .Bank Limited having by an Agreement under seal 

dated the., 19..., (1) undertaken to pay all the debts and 


liabilities of the said Company as of the., 19..., and to post¬ 

pone any claim it may have by reason of such undertaking to all such 
debts and liabilities and (2) consented to the proposed reduction of the 
capital of the said Company referred to in the said Petition] 

Or 

[And the Directors by their Counsel undertaking to set off the sum of 

£ .due from one of them to the said Company against the moneys 

proposed to be returned under the proposed reduction of the capital of 
the said Company] 

And it appearing that the Special Resolution referred to in the said 
Petition for the reduction of the capital of the said Company has been 
duly passed and that the cash standing to the credit of the said Company 
at its Bankers exceeds its debts and the amount of capital proposed to be 
returned in cash. 

It is Ordered that Section 67 (2) of the above-mentioned Act shall 
not apply as regards any class of Creditors of the said Company 

And it is Ordered that the said Petition be placed in the paper for 

hearing before The Honourable Mr. Justice.on.day the 

.day of.,19..., when any Creditor or Shareholder of the 

said Company who desires to object may attend and be heard 

And it is Ordered that Notice of the presentation of the said Petition 
and of the said day fixed for the hearing thereof be inserted once in [the 
“Times ”] Newspaper on or before the.day of., 19.... 

Or 

(ii) When Section 67 (2) is to apply wholly or in part. 

[// applicable: And the said Company by its Counsel undertaking 

to set aside the sum of £ .out of its moneys to a separate account 

at a bank for the purpose of paying [/or example all Creditors in America 

as on the.. 19...] and not to apply any part thereof for any 

other purpose until such creditors have been paid or satisfied in full.] 
[// applicable : It is Ordered that Section 67 (2) of the said Act shall 
not apply to (here set out class of Creditors to whom section 67 (2) of the 
Act, is not to apply, e.g. Creditors in America )] It is Ordered that an 
inquiry be made what are the debts, claims and liabilities of or affecting 

the said Company on the.day of.. 19...[other than 

debts, claims or liabilities in respect of (here set out any debts, claims or 
liabilities which have been excluded from the provisions of Section 67 (2) of 
the Act by the earlier part of the 0 rder )2 , and that notice of the presentation 
of the said Petition and that the list of Creditors [to whom such inquiry 
extends] is to be made out as of the said.day of.. 19.. 
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be inserted once in the ".” newspaper on or before the. 

day of.,19.... 

And it is Ordered that the said List and the Affidavit verifying the 

same be left at the office of the Registrar on or before the.> 

19.... 


24 . 

AFFIDAVIT verifying List of Creditors (&). 

(Heading as in Form No. 1.) 

I.. of (here insert address and description of the deponent) 

make oath and say as follows : 

1. The paper writing now produced and shown to me and marked 
with the letter " A ” contains a list of the creditors (/) of and persons 

having claims upon the above-mentioned Company on the.day of 

. . 19...(the date fixed by the Order in this matter dated the 

., 19...) together with their respective addresses, and the 

nature and amount of their respective debts or claims, and such list is, 
to the best of my knowledge, information and belief, a true and accurate 
list of such creditors and persons having claims on the day aforesaid. 

2. To the best of my knowledge and belief there was not, at the date 
aforesaid, any debt, claim or liability which, if such date were the com¬ 
mencement of the winding up of the said Company, would be admissible 
in proof against the said Company other than and except the debts, claims 
and liabilities set forth in the said list [and debts, claims, and liabilities 
to which the inquiry directed by the Order made herein and dated the 

.. 19..., does not extend]. I am enabled to make this 

statement from facts within my knowledge as [the Secretary or here state 

the office held by the deponent .] of the said Company, and from 

information derived upon investigation of the affairs and the books, 
documents and papers of the said Company. 

Sworn, etc. 


25 . 

LIST ol Creditors referred to in Form No. 24 (m). 

A. 

In the Matter of.Limited. 

And in the Matter of the Companies Act, 1948. 

This list of creditors marked "A" was produced and shown to.. 

and is the same list of creditors as is referred to in his Affidavit sworn 
before me this.day of., 19.... 


(k) See Practice and Procedure, p. 29, ante. 

(/) Section 71 of the Act (3 Halsbury's Statutes, 2nd Edn., 520) makes it a misde¬ 
meanour for any officer of the company wilfully to conceal the name of a creditor 
entitled to object, or to misrepresent the nature or amount of his debt or claim, or to 
aid, abet or be privy to such concealment or misrepresentation. 

(m) See Practice and Procedure, p. 29, ante. 
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No. 

Names and 
Addresses of the 
Creditors. 

Nature of Debt or 
Claim. 

Amount or Esti¬ 
mated Value of 
Debt or Claim. 






20 . 

ADVERTISEMENT for Creditors (w). 

(Heading as in Form No. i.) 

Notice is hereby given that a Petition for the confirmation of the 

reduction of the capital of the above-named Company from £ .to 

£ .was on the.day of., 19..., presented to the 

High Court of Justice and is now pending. 

And that by an Order dated the., 19..., an inquiry was 

directed as to the debts, claims and liabilities of the said Company as on 

the.day of.19..., [other than debts, claims or liabilities 

in respect of (here set out the nature of any debts , claims , or liabilities to which 
the inquiry does not extend, following the terms of the Order )]. A list of the 
persons admitted to have been creditors of the said Company [for debts, 
claims or liabilities to which the said inquiry extends] on the said 

.day of...,19..., may be inspected at the registered office 

of the said Company situate at.. or at the offices of the 

undersigned Solicitors at., at any time during usual business 

hours on payment of a charge of one shilling. 

[Where there are no creditors substitute the following paragraph for the 
above paragraph : 

By an Affidavit of.the.. of the said Company 

filed on the.day of.. 19..., it appears that to the best of 

his knowledge, information and belief there was not on the said.day 

of.,19..., the day fixed by the Order in this matter dated the 

.. 19..., any debt, claim or liability which if such date were 

the commencement of the winding-up of the said Company would be 
admissible in proof against the said Company.] 

Any person who claims to have been on the said... 19..., 

and still to be a creditor of the said Company [and who is not entered on the 

said list and claims to be so entered] must on or before the.. 

19..., send in his name and address and the particulars of his claim and the 


name and address of his Solicitor (if any) to Mr.. a member 

of the firm of the undersigned Solicitors at...aforesaid or in 


default thereof he will be precluded from objecting to the proposed 
reduction of capital. 

Dated this.day of.. 19.... 

Solicitors for the said Company. 


(n) See Practice and Procedure, p. 29, ante. The advertisement must state the 
amount of the proposed reduction of capital, the places where the list of creditors may 
be inspected, and the time within which creditors of the company who are not but are 
entitled to be entered on the said list, and are desirous of being entered therein, 
must send in their names and addresses and the particulars of their debts or claims, 
and the names and addresses of their solicitors (if any) to the solicitor of the company 
(Order 53B, r. ll (d)). 
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27 . 

NOTICE to Creditors ( 0 ). 

(Heading as in Form No. 1). 

To Mr. 

You are requested to take notice that a Petition has been presented to 
the High Court of Justice, for the confirmation of the reduction of the 

capital of the above-named Company from £ .to £ .and that by 

an Order dated the.. 19..., an inquiry was directed as to the 

debts, claims and liabilities of the said Company as on the.. 

19...[other than debts, claims or liabilities in respect of (here set out the 
nature o f any debts , claims or liabilities to which the inquiry does not extend , 
following the terms of the Orderf\. 

In the list of persons admitted by the Company to have been on the 

said.. 19..., creditors of the Company, your name is entered 

as a creditor for £ .in respect of. (set out nature of claim). 

If you claim in respect of such debt, claim or liability to have been on 

the said.. 19... a creditor to a larger amount than is stated 

above, you must on or before the.. 19..., send your name and 

address, the particulars of your claim and the name and address of your 
Solicitor (if any) to Mr.a member of the firm of the under¬ 
signed Solicitors at. In default of your so doing the above 

entry in the list of creditors will in all the proceedings under the above 
application to reduce the capital of the Company be treated as correct. 

Dated this.day of.. 19.... 


Solicitors for the said Company. 


28 . 

CONSENT and duplicate Receipt of Creditor (p). 

A. Form of Consent. 

(Heading as in Form No. 1.) 

I/We the undersigned, being creditors] of.. Limited, 

for the sum of £ .in respect of [goods supplied or as may be\ Hereby 

Consent to the proposed reduction of the capital of the above-named 

Company from £ .to £ .as stated in the Notice dated the. 

day of.,19.... 

Dated this.day of.,19.... 

Signature of Creditors. 

(N.B.—If the Creditor is a Limited 
Company its Seal must be affixed.) 

(o) See Practice and Procedure p. 29, ante. The Notice must state the amount 
of the proposed reduction of capital, the effect of the order directing the inquiry, 
the amount or estimated value of the debt or the contingent debt or claim or both 
for which such creditor is entered in the list, and the time (to be fixed by the Judge) 
within which, if he claims to be entitled to be entered on the list as a creditor for a 
larger amount, he must send in his name and address, and the particulars of his debt 
or claim, and the name and address of his solicitor (if any) to the solicitor of the com¬ 
pany (Order 53B, r. 11 (d)). 

Ip) See Practice and Procedure, item 7 (e) p. 30, ante . 
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B. Duplicate Receipt (q). 

I/We acknowledge having received from.. Limited the 

sum of £ .in respect of [goods supplied or as may be ] as stated in 

the above-mentioned Notice. 

Dated this.day of.. 19.... 

Signature of Creditors. 


29 . 

AFFIDAVIT in answer to Inquiry (r). 

(Heading as in Form No. 1.) 

We, A. B., of.. [the Secretary of the said Company] 


C. D., of.. [the Solicitor of the said Company] and E. F., 

of.. [the Managing Director of the said Company] (or as 


the case may be), severally make oath and say as follows : 

I, the said A. B., for myself say as follows : 

1. I did on the.day of.. in the manner hereinafter 

mentioned, serve a true copy of the Notice now produced and shown to 
me marked “ B” upon each of the respective persons whose names and 
addresses appear in the second column of the list of creditors, marked 

“A" (i.e. Form No. 25, ante) referred to in the Affidavit of.. 

filed on the..:.day of. (i.e. Form No. 24, ante). 

2. I served the said respective copies of the said Notice by posting 

such copies respectively duly addressed to such persons respectively, 
according to their respective names and addresses appearing in the said 
list (being the last known addresses or places of abode of such persons 
respectively), and with the proper postage stamps affixed thereto as pre¬ 
paid letters, at the Post Office situate at No.in.Street, 

in the County of.. between the hours of.and.of the 

clock in the.noon of the said.day of., 19.... 

3. In each copy of the said Notice so served by me the space therein 
was completed by the insertion of the nature of the debt, claim or liability 
as the case might be, and the amount or estimated amount thereof as set 
forth in the Exhibit A so far as relevant to the creditor upon whom the 
same was served. 

(q) It is a convenient practice to include a duplicate form of receipt to the form 
of consent so that any creditors who have been paid can sign the receipt and return it. 
The consents and receipts are then all in similar form and readily exhibited to the 
affidavit in answer to the Inquiry without relying on receipted invoices and other 
forms of receipt. 

(r) The affidavit must state the result of the notice to creditors and advertise¬ 
ment (Forms 26 and 27) and verify a list containing the names and addresses of the 
persons (if any) who have sent in particulars of their debts or claims in pursuance 
of such notices respectively, and the amounts of such debts or claims. Some 
competent officer or officers of the company must join in the affidavit, and dis¬ 
tinguish which (if any) of the debts and claims are wholly, or as to any and what 
part thereof, admitted by the company, and which (if any) of the debts and claims 
are wholly, or as to any and what part thereof, disputed by the company, and which 
(if any) of the debts and claims are alleged by the company to be whoUy, or as to any 
and what part thereof, not included in the inquiry. The affidavit should also state 
which of the persons who are entered in the list as creditors and which of the persons 
who have sent in particulars of their debts or claims in pursuance of the notices 
have been paid or have consented to the proposed reduction (Order 53B, r. 11 (b)). 
And see Practice and Procedure, p. 31, ante. 
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And I, the said C. D., for myself say as follows : 

4. A true copy of the Notice now produced and shown to me 

marked " C ” has appeared in the ".” newspaper of the. 

day of., 19.... 

5. [I have, in the paper writing now produced and shown to me 

marked " D ” set forth a list of all claims, the particulars of which have been 
sent to me pursuant to the said Notice B, now produced and shown to 
me by persons claiming to be creditors of the said Company for larger 
amounts than are stated in the list of creditors, marked "A,” referred to in 
the Affidavit of.. filed on the.day of. 

Or 

No person has sent in to me pursuant to the said Notice B a claim to 
be entered on the said list for a larger sum than that in respect of which 
he is entered in the said list A.] 

6. [I have in the paper writing now produced and shown to me marked 
“E 'set forth a list of all claims, the particulars of which have been sent 
in to me pursuant to the Notice referred to in paragraph 4 of this Affidavit 

by persons claiming to be creditors of the said Company on the.day 

of.. not appearing on the said list of creditors marked "A," 

and who claimed to be entered thereon. 

Or 

No claims have been sent in to me pursuant to the notice referred to 
in paragraph 4 hereof by persons not entered on the said list A and 
claiming to be so entered.] 

And we, the said A. B. and E. F., for ourselves say as follows : 

7. We have, in the first part of the said paper writing marked “ D " (now 
produced and shown to us), and also in the first part of the said paper 
writing marked “ E " (also produced and shown to us) respectively, set forth 
such of the said debts and claims as are admitted by the said Company to be 
due wholly or in part, and how much is admitted to be due in respect of such 
of the same debts and claims respectively as are not wholly admitted, 
and such of the same debts and claims as the Company contends are wholly or 
as to any and what part thereof not included in the inquiry in this matter. 

8. We have, in the second part of each of the said paper writings 
marked “ D ” and “ E,” set forth such of the said debts and claims as are 
wholly disputed by the said Company, and such of the same debts and 
claims as the Company contends would even if admitted be wholly or as to 
any and what part thereof not included in the inquiry in this matter. 

9. In the said exhibits D and E are distinguished such of the debts 
the full amount whereof are proposed to be appropriated in such manner 
as the Judge shall direct. 

And I, the said A. B., further say : 

The Exhibit now produced and shown to me marked " F " contains the 
[invoices (s) and] receipts and the written consents of such of the persons 
named in the said list A [and in the said exhibits D and E] as have been 
paid by the said Company or have consented to the proposed reduction 
of capital. 

The said Company is willing to set apart and appropriate the full 
amount of the debts, claims and liabilities specified in the said list A 
[and in the said exhibits D and E] in respect of which consents have not 
been obtained or which the said Company has not paid and discharged. 

(5) Invoices to the amount of the receipt should be attached when the receipt is 
for a larger sum than that stated in List A and exhibits D and E. 
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All rent, rates, taxes, salaries, wages and other incidental expenses 
current on the said.. 19..., and since become due have been 


paid and discharged by the said Company. 
Sworn, etc. 


30. 

EXHIBIT D referred to rn Form No. 29 (/). 

D.‘ 

(Heading as in Form No. 1.) 

List of debts and claims of which particulars have been sent in to 

., by persons claiming to be creditors of the said Company 

for larger amounts than are stated in the list of creditors made out by 
the Company. 

This paper writing, marked " D,” was produced and shown to. 

and.respectively, and is the same as is referred to in their 

affidavit sworn before me this.day of.. 19.... 


First Part. 

Debts and Claims wholly or partly admitted by the Company. 


Names and 
Addresses 
of Creditors. 

Particulars 
of Debt or 
Claim. 

Total 

Amount 

claimed. 

Amount ad¬ 
mitted by 
the Com¬ 
pany to be 
within the 
Inquiry and 
to be owing 
to Creditor. 

Debts pro¬ 
posed to be 
appropriated 
in full al¬ 
though dis¬ 
puted. 

Amount ad¬ 
mitted by the 
Company to 
be owing to 
the Creditor 
but which it 
is contended 
are not with¬ 
in the In¬ 
quiry. 






■ 


Second Part. 

Debts and Claims wholly disputed by the Company. 


Names and 
Addresses 
of Claimants. 

Particulars 

Total 

Amount 

claimed. 

Debts proposed 
to be appropri¬ 
ated in fuU al¬ 
though disputed. 

Amount which, 
even if admitted, 
it is contended 
would not be with¬ 
in the Inquiry. 







(t) See Practice and Procedure, p. 31, ante. 
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31 . 

EXHIBIT E referred to in Form No. 29 (u). 

E. 

(Heading as in Form No. 1.) 

List of debts and claims of which the particulars have been sent in 

to Mr.by persons claiming to be creditors of the Company 

and to be entered on the list of the creditors prepared by the Company. 

This paper writing, marked " E, ” was produced and shown to. 

and.respectively and is the same as is referred to in their 

affidavit sworn before me this.day of.. 19.... 

First Part. 

(Same as Exhibit D.) 


Second Part. 
(Same as Exhibit D.) 


32 . 

NOTICE to Creditors to come in and prove (a). 

(Heading as in Form No. 1.) 

To Mr. 

You are hereby required to come in and prove [or establish your title 
to be entered in the list of creditors in this matter in respect of] the debt 
claimed by you against the above-named Company by filing your Affidavit 

and giving notice thereof to.. the Solicitor of the Company, 

on or before the.day of.next; and you are to attend 

by your Solicitors at the Chambers of the Registrar Companies Court, 

Bankruptcy Buildings, Carey Street, London, on.day the.day 

of.. 19..., at.o'clock in the.noon, being the time 

appointed for hearing and adjudicating upon the claim, and produce 
any securities and documents relating to your claim. 

In default of your complying with the above instructions [you will be 
precluded from objecting to the proposed reduction of the capital of the 
Company] or [in all proceedings relative to the proposed reduction of the 
capital of the Company you will be treated as a creditor for such amount 
only as is set against your name in the list of creditors]. 

Dated this.day of.. 19.... 


Solicitor for the said Company. 


(w) See Practice and Procedure, p. 31, ante, 
(a) See Practice and Procedure, p. 32, ante. 
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33 . 

AFFIDAVIT in proof of Debt (6). 

(Heading as in Form No. 1.) 

I.of (here insert address and a description of the deponent) 

make oath and say that the above-named Company was on the.day 

of.. 19..., and still is indebted to me in the sum of £ . 

Inhere insert the reason for indebtedness , e.g. for my salary as. 

from the.. 19..., to the., 19..., or for goods 

purchased by the Company from me on the.. 19...(or as the 

case may be, stating such particulars as may be necessary) as shown by the 
account now produced and shown to me and marked A.B. ij, for which 
sum or any part thereof I say that I have not received nor has any other 
person received on my behalf any payment, satisfaction or security 
whatsoever £except the following, namely (here state particulars of any 
security, including bills or other negotiable securities, which may have been 
received).2 
Sworn, etc. 


34 . 

CERTIFICATE of Registrar as to result of Inquiry (c). 

(Heading as in Form No. 1.) 

I Hereby Certify that the result of the Inquiry which has been made 

in pursuance of the Order in the above matters dated the.day of 

., 19..., and the Rules of the Procedure of Court in that 

behalf is as follows : 

The Petitioner (the above-named Company), has attended by its 
Solicitors. (If there have been attendances by other solicitors these should 
also be noted.) 

A list of the debts, claims and liabilities of or which affected the 
above-named Company (hereinafter called " the Company ”) on the 

.day of.. 19..., other than (here specify any class or 

classes of creditors who have been excluded from the scope of the inquiry by 
the Order) is set forth in the Schedule hereto. 

The Company has since paid off and discharged such of the said debts, 
claims and liabilities as are set forth in the first part of the said Schedule, 
and has also paid and discharged all rent, rates, taxes, salaries, wages and 

other incidental expenses current on the said.and since 

become due or All the said creditors have since been paid (or as the case 
may be). 

The amounts of the debts or claims set forth in the second part of 
the said Schedule have been fixed by inquiry and adjudication in the 
manner provided by and pursuant to the provisions of Section 67 of the 
Companies Act, 1948. 


(b) See Practice and Procedure, p. 32, ante. 

(c) See Practice and Procedure, p. 32, ante. The contents of the Certificate will 
necessarily depend upon the course proceedings have taken, and the present form is 
given merely as an example of the way in which the certificate is drawn. As to 
certificates generally, see 5 Ency. Court Forms, title Chamber-Proceedings (Chan¬ 
cery), pp. 155 et seq. 
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The Company is willing to set aside and appropriate the full amount 
of the debts, claims and liabilities set forth in the second part of tfie said 
Schedule which amount together to £ . 

The names of the creditors of the said Company who have consented 
in writing to the proposed reduction of the capital thereof are set forth in 
the third part of the said Schedule. 

The sum of £.is the total amount of the debts and claims of 

the said Company the payment of which has been secured in manner 
provided by the said Section 67 and the names of the persons to whom 
the same are due or by whom the same are claimed are set forth in the 
fourth part of the said Schedule. 

The debts and claims set forth in the fifth part of the said Schedule 
have been made against the Company but have been wholly disallowed. 

[There were no debts, claims or liabilities of or affecting the Company 
on the.19....] 

Pursuant to the said Order dated the.. 19..., notice of the 

presentation of the Petition preferred unto this Court on the.. 

19..., for obtaining the sanction of the Court to the reduction of the Com¬ 


pany's capital and [that by an Affidavit of.the Secretary of 

the Company filed in the above matters on the.. 19..., it 


appeared that there was not on the said.. 19..., any debt, claim 

or liability which if such date were the commencement of the winding-up 
of the Company would be admissible in proof against the Company] [of the 
List of persons admitted to have been creditors of the Company on the 

.. 19...] and requiring any person claiming to be a creditor of 

the Company on the said.. 19..., who was not entered on the 

said List and claimed to be so entered on or before the.. 19..., 

to send in his name and address and the particulars of his claim to 

Mr.a member of the firm of Messrs.(the 

Solicitors of the Company) or in default thereof he would be precluded 
from objecting to the proposed reduction of capital has been inserted in 
the "." newspaper, of the.. 19.... 

Notice was sent on the.. 19..., to the persons named in the 

said List (who are the same persons as are named in the first four parts of 
the said Schedule) that they had been entered on the said List as being 

creditors of the Company on the said.. 19..., for the sums the 

amounts of which are set opposite their respective names in the said List 
and that if they claimed to be creditors for larger amounts than were stated 

in the said List to be due, they were required on or before the.. 

19..., to send particulars and the names and addresses of their Solicitors to 

the said Mr.or in default thereof the entries in the said List 

would in all the proceedings under the application to reduce the capital 
of the Company be treated as correct. 

The evidence produced in answer to the said Inquiry consists of (refer 
to the affidavits filed, the papers containing the advertisements , etc.). 

Dated the.day of. 


Registrar. 


The Schedule before referred to. 

Debts , claims and liabilities of or which affected the Company on the 

. day of. .. 19... {other than (here specify any classes of 

debts excluded by the Order]\. 
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Part I. 

Creditors who have since the .. 19..., been paid or discharged (d). 

Part II. 

Creditors whose claims have been fixed by inquiry and adjudication . 

Part III. 

Creditors who have consented to the proposed reduction of capital. 

Part IV. 

Creditors whose claims have been secured . 

Part V. 

Creditors whose claims have been disallowed . 

35. 

ADVERTISEMENT of day fixed for hearing Petition [e). 

(Heading as in Form No. 1.) 

Where there has been an inquiry as to Creditors 

Notice is hereby given that a Petition presented to Her Majesty's High 

Court of Justice on the.day of.. 19..., for confirming 

the reduction of the capital of the above-named Company from £ .to 

£ .is directed to be heard before The Honourable Mr. Justice 

.at the Royal Courts of Justice, Strand, London, on. 

day the.day of.,19.... 

Or 

Where settlement of a List of Creditors has been dispensed with or an Order 
made that Section 67 (2) shall not apply 

Notice is hereby given that a Petition was on the.day of 

.,19..., presented to Her Majesty's High Court of Justice for 

the confirmation of the reduction of the capital of the above-named Company 

from £ .to £ .J[by returning capital which is in excess of the 

wants of the Company] 

And Notice is further given that the said Petition is directed to be 

heard before The Honourable Mr. Justice.at the Royal 

Courts of Justice, Strand, London, on.day the.day of 

.I 9 -- 

Any Creditor or Shareholder of the said Company desiring to oppose 
the making of an Order for the confirmation of the said reduction of 
capital should appear at the time of hearing in person or by Counsel for 
that purpose. 

A copy of the said Petition will be furnished to any such person 
requiring the same by the undersigned on payment of the regulated charge 
for the same. 

Dated this.day of.,19.... 

of (address) 

Solicitors for the Company. 

(d) Each part of the Schedule is divided into separate columns specifying the 
number of the creditors in the list (Form No. 25, ante) originally made, the name, 
address, nature of the claim, and the amount. 

(e) See Practice and Procedure, p. 33, ante. 

C.F. VIA. 


F 
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36 . 

ORDER confirming Reduction ol Capital (/). 

(Heading as in Form No. 1.) 

Upon the Petition of the above-named.. Limited, whose re¬ 
gistered office is situate at.in the County of.on 

the.. 19..., preferred unto this Court And upon Hearing 

Counsel for the Petitioner And upon Reading the said Petition the 

Order dated the.. 19... [dispensing with the settlement of 

a list of creditors or whereby it was ordered that Section 67 (2) of the 
above-mentioned Act shall not apply as regards any Class of Creditors of 
the said Company, or directing an inquiry as to the debts claims or 

liabilities of or affecting the said Company on the.. 19 ...3 

[the Certificate of the Registrar filed the.. 19..., in answer to 

the said inquiry} the Affidavit of.filed the.,19..., 

the Exhibits in the said Affidavit referred to and the.news¬ 
paper of the.. 19..., containing a notice of the presentation of 

the said Petition and that the same was appointed to be heard this day 
[// applicable add : And the said Company by its Counsel undertaking 

to set apart to a separate account with its bankers the sum of £ . 

and appropriate such sum to answer the claims referred to in Part. 

to the Schedule to the said Certificate of the Registrar} 

[// applicable, where the full loss alleged has not been proved , add : And 
the said Company by its Counsel undertaking to apply for capital purposes 

only the sum of £ .being the difference between £ .the amount 

of capital proposed to be cancelled and £ .the amount actually 

proved lost} 

This Court doth Order that the reduction of the capital of the said 

Company from £ .to £ .resolved on and effected by the Special 

Resolution passed at an Extraordinary General Meeting of the said 

Company held on the., 19..., be and the same is hereby 

confirmed in accordance with the provisions of the above-mentioned Act 
And the Court doth hereby Approve the Minute set forth in the 
[First} Schedule hereto 

And it is Ordered that this Order be produced to the Registrar of 
Companies and that an office copy hereof be delivered to him together 
with a copy of the said Minute 

And it is Ordered that notice of the Registration by the Registrar 
of Companies of this Order and of the said Minute be published once in 

the.newspaper within.days after such Registration (g) 

[And it is Ordered that the said notice of registration shall also 
contain a notice pursuant to Section 68 (2) of the Companies Act, 1948, 
in the form set forth in the Second Schedule hereto setting forth the reason 
for the reduction of its capital with a view to giving proper information 
to the public in relation to the reduction of the capital of the said Com- 
pany (A)J 

[And it is Ordered that the words " and Reduced ” form part of 


(/) See Practice and Procedure, p. 33, ante. 

( g ) This is required by s. 69 (3) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 
499 * 5 i 8 * Publication is usually directed in the papers in which the petition has 
been directed to be advertised. 

(A) Such an order may be made under s. 68 (2) (b) of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 517), though this is now rare. See Form No. 38, post. . 
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the name of the said Company as the last words thereof for a period of 

.from the date of this Order (1)] 

£Add any Order made as to costs, and if there are any outstanding calls 
add : And This Order is without prejudice to the said Company's right 
to sue for and recover the outstanding calls on its shares or any of them.] 

The [First] Schedule above referred to. 

Minute approved by the Court. 

(Here set forth the Minute (k).) 

[The Second Schedule above referred to. 

Here set out the notice ordered to be given with regard to the reasons for 
the reduction of capital, as, e.g. “ And notice is hereby also given pursuant 
to the said Order and to Section 68 of the Companies Act, 1948, that the 
reason for the reduction of capital is that the amount by which the share 
capital of the Company is reduced is lost and unrepresented by available 
assets," or as may be ordered .] 


37 . 

ADVERTISEMENT of registration of Order and Minute (/). 

(Heading as in Form No. 1.) 

Notice is hereby given that the Order of the High Court of Justice 
(Chancery Division), dated the.day of.. 19..., con¬ 

firming the reduction of the capital of the above-named Company from 

£ .to £ .and the Minute approved by the Court showing with 

respect to the capital of the Company as altered the several particulars 
required by the above-mentioned Act were registered by the Registrar of 
Companies on the.day of.. 19.... 

[And further take notice (etc., inserting reason for reduction as in 
Schedule 2, Form No. 36, ante, if so directed. See Form No. 38, post.) 9 } 

Dated this.day of., 19.... 

Solicitors to the Company. 


(t) These words are now only to be ordered to be added to the company’s name 
if for some reason the Court thinks proper (s. 68 (2) (a) of the Act; 3 Halsbury’s 
Statutes, 2nd Edn., 517). Such an order is now very unusual. 

(k) Section 69 (5) of the Act (3 Halsbury's Statutes, 2nd Edn., 519) provides that 
the minute when registered is to be deemed to be substituted for the corresponding 
part of the memorandum and to be valid and alterable as if it had been originally 
contained therein. Accordingly the introduction into the minute of words attaching 
particular rights to any shares would (unless the memorandum contained a clause 
enabling them to be altered) fix those rights so that they would be alterable only 
by a scheme of arrangement under s. 206 of the Act (3 Halsbury’s Statutes, 2nd Edn., 
624) (cf. s. 23 (2) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 479). Since the 
memorandum need state only the amount of the capital and the division thereof into 
shares of a fixed amount (s. 2 (4) (a) of the Act; 3 Halsbury's Statutes, 2nd Edn., 
464), and in other respects the rights of the shareholders in respect of their shares 
are matters to be regulated by the Articles of Association rather than by the Mem¬ 
orandum (Andrews v. Gas Meter Co., [1897] 1 Ch. 361 ; 9 Digest 228, 1459), the 
Court, in considering the minute, will approve only such a description of the shares as 
will indicate the classes into which’ they are divided, e.g. Preference, Preferred, 
Ordinary, Deferred or Founders shares, or as the case may be. See Forms Nos. 39 
to 51, post, for examples. 

(/) See Practice and Procedure, p. 33, ante. This form of advertisement, not 
setting out the minute verbatim, is known as the short form, and is the one usually 
directed to be inserted. 
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38 . 

ADVERTI SEMEN T of registration of Order and Minute giving reasons for 
Reduction of Capital (m). 

(Heading as in Form No. 1.) 

Notice is hereby given that the Order of the High Court of Justice 
(Chancery Division) dated the.day of.. 19..., con¬ 

firming the reduction of the capital of the above-named Company from 

£ .to £ .and the Minute approved by the Court showing with 

respect to the capital of the Company as altered the several particulars 
required by the above-mentioned Act were registered by the Registrar of 
Companies on the.day of.. 19.... 

And Notice is hereby also given pursuant to the said Order and to 
Section 68 of the above-mentioned Act that the reason for the reduction of 

the capital of the Company is the loss of upwards of £ .of the capital 

value of the assets of the company by reason of the depreciation in value 
of freehold and leasehold licensed properties of the Company and of licensed 
properties upon the security of which moneys of the Company have been 
advanced and that such depreciation has been caused by the imposition 
of increased taxation culminating in the increased duties payable under 
the provisions of the Finance Act, 19.... 


39 . 

FORM OF MINUTE where there are no alterations of Capital subsequent 

to the Reduction. 

The capital of the.Company, Limited, henceforth is 

£32,000, divided into 16,000 shares of £2 each, reduced from £80,000 
divided into 16,000 shares of £3 each. At the date of the registration of 
this Minute all the said shares have been issued and are deemed to be 
fully paid (or as the case may be). 


40 . 

RESOLUTION and MINUTE where Capital repaid on the footing that it 
may be called up again. 

Resolution. 

" That the paid up Share Capital of the Company be reduced from 
£350,000 divided into 50,000 fully paid Preference Shares of £1 each and 
300,000 fully paid (n) Ordinary Shares of £1 each to £200,000 by returning 
to the Holders of the said 300,000 fully paid Ordinary Shares the sum of 
10$. per Share (being Capital which is in excess of the wants of the Com¬ 
pany) upon the footing that each of the said 300,000 Ordinary Shares shall 
thenceforth be deemed to be paid up to the extent of 105. only and that 
the sum so returned or any part thereof may be called up again at any 
time." 


(m) See Practice and Procedure, p. 33, ante, and see note ( h) on p. 66, ante. 

(«) Fully paid up shares need not, in certain circumstances, be numbered 
(s. 74 of the Act; 3 Halsbury’s Statutes, 2nd Edn., 522). Partly paid up shares 
must be numbered, so that numbering may be necessary. 
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Minute. 

The capital of.. Limited, is £450,000 divided into 50,000 

Preference Shares of £1 each and 400,000 Ordinary Shares of £1 each. 
At the date of the registration of this Minute all the said Preference 
Shares have been issued and are deemed to be fully paid up, 300,000 of 
the Ordinary Shares (numbered 1 to 300,000) have been issued and by 
virtue of a Special Resolution of the Company and with the sanction of 

an Order of the High Court of Justice dated the.. 19..., are 

deemed to be paid up to the extent of 10s. per share and the remaining 
100,000 Ordinary Shares are unissued. 


41 . 

MINUTE where Resolutions have been passed contingently effecting a 
Subdivision, Conversion, and Amalgamation of classes of Shares. 

The capital of.. Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the High 

Court of Justice dated the.. 19..., reduced from £10,000 

divided into 9,000 Ordinary Shares of £1 each and 1,000 Deferred Shares 
of £1 each to £1,469 divided into 1,020 Ordinary Shares of £1 each, 7,980 
Ordinary Shares of is. each and 1,000 Deferred Shares of is. each. At 
the date of the registration of this Minute all the said Ordinary Shares of 
is. each and all the said Deferred Shares have been issued and are deemed 
to be fully paid and none of the said Ordinary Shares of £1 each has been 
issued. A further Special Resolution of the Company has been passed 
to the effect that upon such reduction of capital taking effect 175 of the 
Ordinary Shares of £1 each be subdivided and with the 7,980 Ordinary 
Shares and 1,000 Deferred Shares of is. each converted and amalgamated 
into one class of 12,480 Deferred Shares of is. each and the capital of the 
Company be increased to £19,124 by the creation of 5,000 Preference 
Shares of £1 each and 12,655 Ordinary Shares of £1 each. 

The share capital of the Company is accordingly on the registration 
of this Minute £19,124 divided into 5,000 Preference Shares of £1 each, 
13,500 Ordinary Shares of £1 each and 12,480 Deferred Shares of is. each 
of which 8,980 Deferred Shares (numbered 1 to 8,980) (0) are issued and 
are deemed to be fully paid and all the Preference and Ordinary Shares 
and 3,500 Deferred Shares are unissued. 


42 . 

MINUTE where some Shares have been Forfeited and others are not fully 
paid up and a Scheme of Arrangement is Sanctioned (p). 

The capital of.. Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the High 

(0) If numbered, see s. 74 of the Act. 

(p) When a scheme is sanctioned by the same order it is not now the practice to 
refer to the various steps of subdivision, consolidation, or increase, as the case may be. 
This is unnecessary because the scheme which shows such steps forms a schedule to 
the order sanctioning it, and a copy of this order must be annexed to every copy of 
the memorandum or other instrument defining the constitution of the company 
issued after the order had been made (see s. 206 of the Act; 3 Halsbury's Statutes, 
2nd Edn., 624). 
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Court of Justice, dated the.. 19..., reduced from £900,000 

divided into 450,000 Ordinary Shares of £1 each and 1,800,000 Deferred 
Shares of 5s. each to £570,047 divided into 189,860 Ordinary Shares of £1 
each, 255,840 Ordinary Shares of 12s. each, 311,220 Deferred Shares of 5s. 
each and 1,488,780 Deferred Shares of 2s. each. At the date of the 
registration of this Minute all the said Shares of 12s. each and of 2s. each 
have been issued and are deemed to be fully paid up with the exception 

of 400 of the said Shares of 12s. each (Nod.to.) which are 

paid up to the extent of 4s. 6 d. only, 80,161 Ordinary Shares of £1 each 
(Nod. 2,261 to 2,360, 3,316 to 3,365, 247,330 to 308,329 and 310,990 to 
330,000 all inclusive) and 41,223 Deferred Shares of 5s. each (Nod. 2,101 
to 2,200 and 288,878 to 330,000 all inclusive) have been forfeited and 
have not been reissued and nothing is to be deemed paid upon any of such 
shares and the remaining 109,699 Ordinary Shares of £1 each and 269,997 
Deferred Shares of 5s. each are unissued. 

By virtue of a Special Resolution of the Company and of a Scheme 
of Arrangement sanctioned by the said Order the capital of the Company 
on the registration of this Minute is £900,000 divided into 9,000,000 Shares 
of 2s. each of which 3,021,420 Shares have been issued and are deemed 
to be fully paid up, 2,400 Shares have been issued and are deemed to be 
paid up to the extent only of 9 d. each and 5,976,180 are unissued. 


43 . 

MINUTE where Calls are in Arrear and the Capital is Increased on the 

Minute taking effect. 

The capital of.. Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the High 

Court of Justice dated the.. 19..., reduced from the former 

capital of £160,000 divided into 640,000 Shares of 5 s. each to £32,000 
divided into 640,000 Shares of is. each. At the date of the registration 
of this Minute all the said shares have been issued and 639,973 Shares 

(Nod.to.) are deemed to be fully paid up. Upon each of the 

27 remaining shares the sum of is. is in arrear for calls. 

A further Special Resolution of the Company has been passed to the 
effect that on such reduction taking effect the capital of the Company be 
increased to £50,000 by the creation of 360,000 Shares of is. each. 


44 . 

MINUTE where the whole ol the Capital consists of Stock and the Capital is 
Increased on the Reduction taking effect (q). 

The capital of.. Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the 


{q) As stock can only be validly created by the conversion of fully paid shares 
(see s. 61 (1) (c) of the Act; 3 Halsbury's Statutes, 2nd Edn., 512), it cannot be 
unissued or partly paid, and it is therefore unnecessary to state in the minute that at 
the date of registration it is issued and deemed to be fully paid (see Home and 
Foreign Investment and Agency Co., Ltd., [1912] 1 Ch. 72 ; 9 Digest 226, 1448). 
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High Court of Justice dated the.. 19..., reduced from 

£360,000 Stock to £216,000 Stock. A further Special Resolution of the 
Company has been passed by the Company to the effect that on such 
reduction taking effect the capital of the Company be increased to £360,000 
by the creation of 144,000 Ordinary Shares of £1 each. 


45 . 

MINUTE where after the Reduction there is a subsequent Increase, Sub¬ 
division and Consolidation incorporated in a Scheme sanctioned by 
the same Order. 

The capital of.. Limited, was by virtue of a Special Resolu¬ 

tion of the Company and with the sanction of an Order of the High Court of 

Justice dated the.. 19..., reduced from the former capital of 

£5,458,000, divided into 2,350,000 Preference Shares of £1 each, 4,128,000 
Ordinary Shares of 15s. each, and 240,000 Deferred Shares of is. each to 
£4,855,712 4s., divided into 2,350,000 Preference Shares of £1 each, 
4,015,252 Ordinary Shares of 12s. each, 112,748 Ordinary Shares of 15s. 
each, and 240,000 Deferred Shares of is. each. At the date of the regis¬ 
tration of this Minute all the said Preference Shares, Ordinary Shares of 
12s. each and Deferred Shares had been issued and were deemed to be 
fully paid up, and none of the said Ordinary Shares of 15s. each had been 
issued. By virtue of a Scheme of Arrangement sanctioned by the said 
Order and of a Special Resolution of the Company the capital of the Com¬ 
pany on the registration of this Minute is £5,458,000, divided into 587,500 
Redeemable Preference Shares of £1 each, 2,350,000 Preference Shares of 
£1 each, 4,156,187 Ordinary Shares of 12s. each, 240,000 Deferred Shares of 
is. each, and 73,939 Shares of 4s. each, of which all the Preference Shares, 

4,015,252 Ordinary Shares [numbered.to.inclusive] (r), and 

all the Deferred Shares are issued and deemed fully paid, and all the 
Redeemable Preference Shares, 140,935 Ordinary Shares, and all the 
Shares of 4s. each are unissued. 


46 . 

MINUTE where Capital is partly in Shares and partly in Stock, and Capital 
is Increased on the Reduction taking effect. 

The capital of.. Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the 

High Court of Justice dated the.. 19..., reduced from 

£150,000 divided into 4,385 Second Preference Shares and 1,000 Ordinary 
Shares of £5 each and £30,000 First Preference Stock, £18,075 Second 
Preference Stock and £75,000 Ordinary Stock to £100,770 divided into 
4,385 Second Preference Shares and 1,000 Ordinary Shares of £5 each and 
£18,000 First Preference Stock, £10,854 Second Preference Stock and 
£45,000 Ordinary Stock. At the date of the registration of this Minute 
all the said shares were unissued. A further Special Resolution of the 


(r) If numbered. See s. 74 of the Act; 3 HaJsbury's Statutes, 2nd Edn., 522. 










72 Proceedings under Order 53B [VoL VIA 

Company has been passed to the effect that upon the said reduction of 
capital taking effect the capital of the Company be increased to £150,000 
by the creation of 9,846 Ordinary Shares of £5 each. 


47 . 

MINUTE where Resolutions have been passed for Subdivision and Increase 
of Capital to take effect on the Reduction of Capital being confirmed by 
the Court (s). 

The capital of.. Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the High 

Court of Justice, dated the.. 19..., reduced from the former 

capital of £100,000 divided into 2,000 Preference Shares of £10 each and 
8,000 Ordinary Shares of £10 each to £68,000 divided into 2,000 Preference 
Shares of £10 each and 8,000 Ordinary Shares of £6 each. At the date of 
the registration of this Minute all of the said Preference and Ordinary 
Shares had been issued and were deemed be to fully paid up. Resolutions 
of the Company have also been passed to take effect as from the date of 
the said Order subdividing the 2,000 Preference Shares of £10 each into 
20,000 Preference Shares of £1 each and the 8,000 Ordinary Shares of £6 
each into 48,000 Ordinary Shares of £1 each and increasing the capital 
of the Company by the creation of 20,000 Redeemable Preference Shares 
of £1 each and 12,000 Ordinary Shares of £1 each. 


48 . 

RESOLUTION AND MINUTE where the Company is in Voluntary 

Liquidation. 

Resolution. 

That the capital of the Company be reduced from £6,000 divided into 
3,000 Preference Shares of £1 each and 3,000 Ordinary Shares of £1 each 
to £3,000 divided into 3,000 Ordinary Shares of £1 each and that such 
reduction be effected by cancelling the 3,000 Preference Shares of £1 each 
on which the whole of the capital paid up has been repaid to the holders 
in the liquidation of the Company. 

Minute. 

The capital of.. Limited, henceforth is £3,000 divided 

into 3,000 shares of £1 each reduced from the original capital of £6,000 
divided into 3,000 Preference Shares of £1 each and 3,000 Ordinary Shares 


(5) This minute was approved where it was resolved that the subdivision and 
increase of capital was to take effect on the reduction of capital being confirmed by 
the Court, and consequently the subdivision and increase became effective before 
the reduction, which does not take effect till the order confirming the reduction and 
the approved minute are delivered to the Registrar of Companies for registration 
(s. 69 of the Act; 3 Haisbury's Statutes, 2nd Edn., 518). Care should be taken to 
frame the resolutions with regard to alterations subsequent to the reduction so that 
they take effect upon the reduction taking effect. 
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of £i each. At the date of the registration of this Minute all the said 
shares have been issued and are deemed to be fully paid up. 


49. 

MINUTE where the Capital is subsequently Consolidated into one class ol 
Shares, the issued Shares are converted into Stock and the Capital is 
Increased. 


The capital of., Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the High 

Court of Justice dated the. 19..., reduced from £700,000 

divided into 1,513,610 Preference Shares and 5,486,390 Ordinary Shares 
all of 2s. each to £449,283 divided into 1,513,590. Preference Shares of 
is. 4 d. each 2,482,470 Ordinary Shares of 2s. each and 3,003,900 Ordinary 
Shares of Sd. each. At the date of the registration of this Minute all the 
said Preference Shares and all the said Ordinary Shares of Sd. each have 
been issued and are deemed to be fully paid up and none of the said 
Ordinary Shares of 2s. each has been issued. 

Special Resolutions of the Company have also been passed to the effect 
that upon the said reduction of capital taking effect the said 1,513,590 
Preference Shares of is. 4 d. each and the said 3,003,900 Ordinary Shares 
of Sd. each be sub-divided consolidated and amalgamated into one class 
of 2,010,360 Ordinary Shares of 2s. each and that thereupon the said 
2,010,360 Ordinary Shares be converted into £201,036 Ordinary Stock 
and the capital of the Company be increased to £700,000 by the creation 
of 2,507,170 Ordinary Shares of 2s. each. 

The capital of the Company is accordingly on the registration of this 
Minute £700,000 divided into £301,036 Ordinary Stock and 4,989,640 
Ordinary Shares of 2s. each all of which Shares are unissued. 


50. 

MINUTE where the Company (1) returned all its Preference Capital and 
18s. on each issued Ordinary Share on the footing that the Ordinary 
Share Capital could be called up again and (2) Increased its Capital. 

The capital of.. Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the High 

Court of Justice dated the., 19..., reduced from £50,000 

divided into 15,000 Preference Shares of £1 each and 35,000 Ordinary 
Shares of £1 each to £35,000 divided into 35,000 Shares of £1 each. At 
the date of the registration of this Minute 25,000 of the said Shares 
(numbered 1 to 25,000) have been issued and by virtue of the said Special 
Resolution and with the sanction of the said Order the sum of 2s. is deemed 
to be paid up on each of such Shares. The remaining 10,000 Shares are 
unissued. A further Special Resolution of the Company has been passed 
to take effect upon the said reduction of capital taking effect increasing 
the capital of the Company to its former amount of £50,000 by the creation 
of £5,000 Shares of £1 each. 
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51 . 

MINUTE where as from the date 0 ! the Order confirming the Reduction, the 
Capital was increased by creating Preference Shares of 6s. 8d. each 
which, together with the reduced Preference Shares, were thereupon 
consolidated into £1 Shares. 

The capital of.. Limited, was by virtue of a Special 

Resolution of the Company and with the sanction of an Order of the High 

Court of Justice dated the.. 19..., reduced from £50,000 

divided into 30,000 Preference Shares of £1 each and 400,000 Ordinary 
Shares of 15. each to £33,266 divided into 4,899 Preference Shares of £1 
each 25,101 Preference Shares of 65. 8 d. each and 400,000 Ordinary Shares 
of is. each. At the date of the registration of this Minute all the said 
Preference Shares of 6s. 8 d. each and 26,002 of the said Ordinary Shares 
had been issued and were deemed to be fully paid up and none of the 
remaining shares had been issued. 

Resolutions of the Company have also been passed to the effect that 
the capital of the Company is increased and consolidated so as to be on 
the registration of this Minute £50,000 divided into 30,000 Preference 
Shares of £1 each and 400,000 Ordinary Shares of is. each of which 8,367 
Preference Shares (numbered 1 to 8,367) and 26,002 Ordinary Shares 
(numbered 1 to 26,002) are issued and deemed to be fully paid up and the 
remaining 21,633 Preference Shares and 373,998 Ordinary Shares are 
unissued. 


C. PETITIONS TO CONFIRM THE REDUCTION OF 
A SHARE PREMIUM ACCOUNT OR CAPITAL 
REDEMPTION RESERVE FUND 

(Sections 56 (1), 58 (1) (d) of the Act and Order 53 B, r. 5 (e)). 

Section 56 (2) of the Act (3 Halsbury's Statutes, 2nd Edn., 508) 
provides that a Share Premium Account (/) may be applied by the 
Company for the following purposes :— 

(a) In paying up unissued shares of the Company for issue to members 
as fully paid bonus shares, 

(b) In writing off, 

(i) the preliminary expenses of the Company, or 

(ii) the expenses of, or the commission paid or discount allowed 
on the issue of shares or debentures of the Company. 

(c) In providing for the premium payable on redemption of any 
redeemable preference shares or of any debentures of the Company. 

Except as provided above, the provisions of the Act relating to the 
reduction of the Share Capital of a Company apply as if the Share Premium 
Account were paid-up Share Capital of the Company (section 56 (1) of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 508). 

A Capital Redemption Reserve Fund must be set up when any 
Redeemable Preference Shares are redeemed otherwise than out of the 


(t) As to what may constitute such an account see Head {Henry) &> Co ., Ltd. v. 
Ropner Holdings, Ltd., [1952] Ch. 124 ; [1951] 2 All E. R. 994 ; 2nd Digest Supp. 
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proceeds of a fresh issue, (section 58 (1) (d) of the Act; 3 Halsbury’s 
Statutes, 2nd Edn., 510) providing that there shall be transferred to a 
reserve fund, to be called " the Capital Redemption Reserve Fund,” out 
of profits which would otherwise have been available for a dividend, a 
sum equal to the nominal amount of the shares redeemed and that the 
provisions of the Act relating to the reduction of the Share Capital of a 
Company shall apply as if the Capital Redemption Reserve Fund were 
paid-up share capital of the Company, subject to the exception that it 
may be applied by the Company in paying up unissued shares of the 
Company to be issued to members of the Company as fully paid bonus 
shares (section 58 (5) of the Act ; 3 Halsbury’s Statutes, 2nd Edn., 510). 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

W 

fx] 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 

I 

The practice and procedure is the same in 
all respects as for a Reduction of Capital 
under sections 66 to 71 of the Act (see pp. 
24 to 34) and the various forms given on 
pp. 34 to 74 may be readily adapted. The 
following special forms have, however, 
been included :— 

Petition. 

52 

£5 

144 

2 

Order on Petition. 

53 

£2 

29 


PRECEDENTS. 

52. 

PETITION lor the Reduction \or Cancellation] ol any Share Premium 
Account under Section 56 (1) or any Capital Redemption Reserve 
Fund under Section 58 (1) (d) of the Companies Act, 1948 («). 

[Heading as in Form No. 1.) 

[Preamble as in Form No. 5.) 

In the case of a Petition under Section 56 (1). 

1. Your Petitioner the above-named Company* (hereinafter called 

“ the Company ”) was incorporated on the.day of.. 

19..., under the Companies Act, 1929, as a Company limited by shares. 

2. The registered office of the Company is situate at.in 

the County of.. 

3. The objects for which the Company was established are [to carry 


(u) See Practice and Procedure, p. 25, ante , and above. 
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on the business of manufacturers of and dealers in wireless instruments 
and the other objects set forth in the Memorandum of Association thereof 
(or as the case may be, specifying in general terms the main objects )]. 

4. The original share capital of the Company was £ .divided into 

.Shares of £ .each. By a Resolution of the Company duly 

passed on the.. 19..., the capital of the Company was duly 

increased to £ .by the creation of.additional Shares of £ . 

each ranking in all respects pari passu with the then existing shares of the 
Company. 

5.Shares in the capital of the Company were issued for and 

paid up in full in cash and the remaining.Shares were issued 

credited as fully paid up for a consideration other than cash under an 

Agreement dated the.. 19..., and made between the Company 

of the one part and.of the other part. The said Agreement 

was duly delivered [or filed with] the Registrar of Companies on the 

.I9-. 


6 . On the.. 19..., the Company issued for cash. 

Shares of £ .each in the capital of the Company at a premium of 


£ .per Share. The aggregate amount of the premiums on the said 

.Shares after deduction therefrom of all expenses and commissions 

payable in respect of the said issue amounted to £ .which said sum 

of £ .was on the.. 19..., transferred to the Company's 

Share Premium Account and such sum is now standing to the credit of 
such Account in the books of the Company. 

7. Shortly after its incorporation the Company commenced to carry 
on business and it has continued to carry on business ever since. 

8. By the Articles of Association of the Company it was provided 
(inter alia) that : 

Article. The Company may from time to time by Special 

Resolution reduce its capital [and any capital redemption reserve 
fund and any share premium account in any manner authorised by 
the statutes (0)]. 

9. By a Special Resolution of the Company duly passed in accordance 
with Section 141 of the Companies Act, 1948, at an Extraordinary General 

Meeting of the Company duly convened and held on the.. 

19..., it was resolved as follows : 

“ That the Share Premium Account of the Company be and the 

same is hereby reduced from £ .to £ .and that such 

reduction be effected by cancelling such Share Premium Account 
to the extent of £ .[or cancelled]. 

10. Previously to the passing of the said Special Resolution for the 
reduction of the Share Premium Account set out in Paragraph 8 of this 

Petition capital to the extent of £ .and upwards had been lost or 

was unrepresented by available assets. 

11. The proposed reduction of the Share Premium Account does not 
involve either the diminution of any liability in respect of unpaid capital 
or the payment to any shareholder of any paid up capital. 


(1/) In view of the provisions of ss. 56 and 58 of the Act (3 Halsbury's Statutes, 
2nd Edn., 508, 510), this addition is not essential. It was not present in the Articles 
of the Company concerned in the case of Re Duff's Settlement , National Provincial 
Bank , Ltd . v. Gregson , [1951] Ch. 721 ; [1951] l All E. R. 869. 






























VoL VIA] Reduction of Share Premium Account, etc. 77 

12. The form of the Minute proposed to be registered is as 
follows :— 

The Share Premium Account of.. Limited, which 

immediately prior to the Order hereinafter mentioned amounted to 

£ .was by virtue of a Special Resolution of the Company and 

with the sanction of an Order of the High Court of Justice dated 
the.. 19.. .reduced from £ .to £ . for cancelled] 

Your Petitioner therefore humbly prays as follows : 

1. That the reduction [or cancellation] of the Share Premium 
Account of the Company proposed to be effected by the Special 
Resolution set forth in Paragraph 9 of this Petition may be 
confirmed and that the above-mentioned Minute may be 
approved by the Court. 

2. Or that such other Order may be made in the premises as to the 
Court shall seem meet. 

And Your Petitioner will ever pray, etc. 

Note. —It is not intended to serve this Petition on any person. 

In the case of a Petition under Section 58 (1) (d). 

(Paragraphs 1, 2 and 3 as above.) 

4. The capital of the Company is £ .. divided into. 

Redeemable Preference Shares of £1 each and.Ordinary Shares of 

£1 each. 

5. By Article.it is provided that the holders of the Redeemable 

Preference Shares are entitled to a fixed cumulative preferential dividend 
at the rate of 5 per cent, per annum on the capital paid up or credited 
as paid up on the Redeemable Preference Shares held by them respectively 
and in a winding-up to repayment of the capital paid up or credited as 
paid up on the Redeemable Preference Shares held by them respectively, 
together with all arrears (if any) of the said fixed cumulative preferential 
dividend (whether earned or declared or not) down to the commencement 
of the winding-up, and that the holders of the Ordinary Shares are 
entitled to the balance of such profits and assets. 

6. By Article.it is provided (inter alia) that the Company may 

at any time after the.. 19..., and subject to the provisions of 

the Companies Act, 194?, redeem all or any of the said Redeemable 
Cumulative Preference Shares at par. 

7.of the said Redeemable Preference Shares and the 

whole of the said Ordinary Shares have been issued and stand credited 
in the books of the Company as fully paid up. All the said Redeemable 

Preference Shares and.of the said Ordinary Shares were issued for 

and paid up in full in cash. The remaining.Ordinary Shares were 

issued credited as fully paid up for a consideration other than cash under 

an Agreement dated the.. 19..., and made between the 

Company of the one part and.of the other part. The said 

Agreement was duly delivered to \or filed with] the Registrar of Com¬ 
panies on.,19.... 

8. Shortly after its incorporation the Company commenced and it has 
since carried on business. 

9. Pursuant to the provisions in that behalf contained in the said 

Artide.the Company on the.. 19..., duly redeemed at 
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par out of profits the said issued Redeemable Preference Shares, and upon 

such redemption a Capital Redemption Reserve Fund of £ .was 

created as required by Section 58 of the Companies Act, 1948. 

10. At an Extraordinary General Meeting of the Company duly con¬ 
vened and held on the.. 19..., the following Resolution was 

duly passed as a Special Resolution of the Company, in accordance with 
Section 141 of the Companies Act, 1948 : 

" That the Capital Redemption Reserve Fund of the Company 
which has been established pursuant to Section 58 of the Companies 

Act, 1948, be and the same is hereby reduced from £ . to 

£ .. \or cancelled] and that the assets representing the said 

Capital Redemption Reserve Fund to the extent of such reduction, 

namely, £ .. may be applied and dealt with as profits of the 

Company.” 

11. The sum of £ . by which it is proposed to reduce the said 

Capital Redemption Reserve Fund, [or which comprises the Capital 
Redemption Reserve Fund] is in excess of the wants of the Company and 
can no longer be usefully employed in its business. 

12. The form of the Minute proposed to be registered is as follows : 

The Capital Redemption Reserve Fund of.. Limited, 

which immediately prior to the Order hereinafter mentioned 

amounted to £ .. was by virtue of a Special Resolution of the 

Company and with the sanction of an Order of the High Court of 

Justice dated the.. 19... reduced from £ .to 

£ .[or cancelled]. 

Your Petitioner therefore humbly prays as follows : 

1. That the reduction [or cancellation] of the Capital Redemption 
Reserve Fund proposed to be effected by the Special Resolution set 
forth in paragraph 10 of this Petition may be confirmed and that the 
Minute above set forth may be approved by this Court. 

2. Or that such other Order may be made in the premises as to 
the Court shall seem meet. 

And Your Petitioner will ever pray, etc. 

Note .—It is not intended to serve this Petition upon any person. 


53 . 

ORDER on Petition lor the Reduction [or Cancellation] of any Share 
Premium Account or any Capital Redemption Reserve Fund (w). 

(Heading as in Form No. 1.) 

Upon the Petition (etc., continue as in Form No. 36) 

And upon Hearing Counsel for the Petitioner 

And upon Reading the said Petition the Order dated the., 

19... (dispensing with the settlement of a List of Creditors) or as may be, the 
Affidavit of.filed the.. 19..., the Affidavit of 


(w) See Practice and Procedure, pp. 33 and 75, ante. 
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...filed the.. 19..., the Exhibits in the said 

Affidavits respectively referred to and the.newspaper dated 

the.. 19...(containing a notice of the presentation of the said 

Petition and that the same was appointed to be heard this day) 

This Court doth Order that the reduction [or cancellation] of the 
Share Premium Account [or Capital Redemption Reserve Fund] of the 

said Company from £ .to £ .[or of £ .] resolved on and 

effected by the Special Resolution passed at an Extraordinary General 

Meeting of the said Company held on the.. 19..., be and the 

same is hereby confirmed in accordance with the provisions of the above- 
mentioned Act 

And the Court doth hereby approve the Minute set forth in the 
Schedule hereto 

And it is Ordered that this Order be produced to the Registrar of 
Companies and that an office copy hereof be delivered to him together 
with a copy of the said Minute 

And it is Ordered that notice of the registration by the Registrar of 
Companies of this Order and of the said Minute be published once in the 
.newspaper within ... days after such Registration. 

Registrar. 


The Schedule above referred to. 

Minute approved by the Court. 

The Share Premium Account \or Capital Redemption Reserve Fund] 

of.Limited which immediately prior to the Order hereinafter 

mentioned amounted to £ .was by virtue of a Special Resolution of 

the Company and with the sanction of an Order of the High Court of 

Justice dated the.. 19... reduced from £ .to £ . \or 

cancelled]. 


D. PETITIONS TO CANCEL VARIATION OF RIGHTS 
OF CLASS SHAREHOLDERS 

[Section 72 of the Act and Order 53 B, r. 5 (f)). 

An application to cancel a variation of rights may be made under 
section 72 of the Act (3 Halsbury's Statutes, 2nd Edn., 520) by a dis¬ 
sentient minority where the rights attached to the class of shares 
held by them have been varied (which by section 72 (6) includes abro¬ 
gated). The Petition must be presented by the holders of not less in the 
aggregate than 15 per cent, of the issued shares of the class the rights of 
which have been varied, being persons who did not consent to or vote in 
favour of the resolution for the variation. Such persons may all join in 
the Petition, or the application may be made on behalf of the shareholders 
by such one or more of their number as they may appoint in writing for the 
purpose (section 72 (2) of the Act ; 3 Halsbury's Statutes, 2nd Edn., 520). 
If such an application is made, the variation is ineffective until confirmed 
by the Court (section 72 (1) of the Act). 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

(A O 

W co • 

w a 0 

it M A 

q g 8 

7 ) Q 

«o 


(b) Attend to check evidence and settle 
Order and Advertisement. 

(c) Set Petition down for hearing. 

(d) Lodge two engrossments of Order 

57 

2 

10 /- 

21 


and one engrossment of Advertise¬ 
ment, together with settled drafts. 

58 

I 

10/- 

57 

6 

1 

7 

Note : The fee for settling the Advertisement is 
taken by impressed stamp on the settled 
draft. 

(e) Advertise as directed by Order for 
Directions and lodge copy of each 
newspaper containing the Advertise¬ 
ment in Chambers. 

Attend hearing of Petition. 

Notes : (i) The Court will hear the Applicant 
and any other persons who apply to the 
Court to be heard and appear to the Court 
to be interested in the application and may, 
if satisfied, having regard to all the circum¬ 
stances of the case, that the variation 
would unfairly prejudice the shareholders 
of the class represented by the Applicant, 
disallow the variation or if not so satisfied 
confirm the variation (s. 72 (3) of the Act; 

3 Halsbury’s Statutes, 2nd Edn., 520). 

(2) The decision of the Court is final 
(s. 72 (4) ; 3 Halsbury’s Statutes, 2nd Edn., 
521). 

(a) Attend to bespeak Order, obtain ap¬ 
pointment to settle and give notice 
of appointment. 

59 





Notes : (1) Counsel’s brief, properly endorsed, 
together with original Petition must be 
lodged. 

(2) The Order is drafted and subsequently 
engrossed by the Court. 

(b) Attend to settle Order and obtain 
appointment to pass. 

(c) Attend to pass. 

59 


£2 

29 

8 

Note : After passing, the Order is stamped and 
lodged for sealing, together with a copy for 
office copy. 

(d) Obtain duplicate and office copy 
Order. 

The Company must within fifteen days of 
the date of the Order forward the office 
copy Order to the Registrar of Companies 
(Section 72 (5) ; 3 Halsbury's Statutes, 
2nd Edn., 521). 






C.F. VIA 


G 
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PRECEDENTS. 

54 . 

PETITION to cancel any Variation of the rights of holders of special classes 
of Shares under Section 72 of the Companies Act, 1948 (x). 

(Heading as in Form No. 1.) 

{Preamble as in Form No. 5.) 

1. Your Petitioners are the holders of not less in the aggregate than 
15 per cent, of the issued [Preference] Shares of the above-named Com¬ 
pany (hereinafter called the Company) referred to in paragraph 5 hereof 
and none of them consented to or voted in favour of the Resolution for the 
variation of the rights attached to the said Shares which is set out in 
paragraph 8 hereof (y). 

Or 

This Petition is preferred by your Petitioner on behalf of himself and 

.. of. {etc., specifying the names and addresses 

of the other persons on whose behalf the application is made). Of the 
Preference Shares in the above-named Company (hereinafter referred to 
as the Company) referred to in paragraph 5 hereof your Petitioner is the 

registered holder of.. the said.holds. 

{etc., specifying the shares held by the other persons mentioned) amounting 
in the aggregate to more than 15 per cent, of the said Preference Shares 
issued and neither your Petitioner nor any of such holders consented to 
or voted in favour of the Resolution for the variation of the rights 
attached to the said Shares which is set out in paragraph 8 hereof. The 
said.and. etc., have appointed your Petitioner 


by writing under their hands dated the., 19..., to prefer 

this Petition on their behalf. 

2. The Company was incorporated on the.day of.. 


19..., under the Companies Act, 1929, as a company limited by Shares 
{or as the case may be). 

3. The registered office of the Company is situate at. 

4. The objects for which the Company was formed were [to carry on 

the business of cotton spinning at. {etc., as the case may be, 

merely setting out the principal objects of the Company)] and to carry out the 
other objects more particularly set forth in the Memorandum of Associa¬ 
tion of the Company. 

5. The capital of the Company is [£.divided into. 

Preference Shares of £ .each and.Ordinary Shares of£ . 

each. All the said shares have been issued and are fully paid (or as the 
case may be, setting out particulars of the different classes of shares)]. 

6. Clause.of the Articles of Association of the Company provides 

as follows : 

(Here set out verbatim the clause defining the rights of the preference share¬ 
holders or the class of shares affected. Where there are several classes of 
shares, e.g. ordinary, deferred, and different kinds of preference shares, it is 
desirable to set out all the relevant clauses in the articles.) 


(x) See Practice and Procedure, p. 80, ante. 

(y) See Practice and Procedure, p. 80, ante. 
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7. Clause.of the [Memorandum or] Articles of Association of 

the Company provides as follows : 

{Here set out verbatim the provisions in the memorandum or articles of 
association which authorise the variation of the rights attached to the class of 
shares in question subject to the consent of some specified proportion of the 
holders of the issued shares of that class or the sanction of a resolution passed 
at a separate meeting of the holders of these shares (a).) 

8. On the.day of., 19..., a General Meeting of the 

Company was held at., and on the same day immediately 

thereafter a Separate General Meeting of the [Preference Shareholders, 
or as may bej was held at the same place. 

At the said Meeting of the Company the following Resolution was 
declared to have been passed as a Special Resolution, namely : 

(Here set it out verbatim.) 

At the said Separate Meeting of the [Preference Shareholders] the 
following resolution was declared to have been passed as an Extraordinary 
Resolution in accordance with the provisions of the Company's Articles of 
Association referred to in paragraph 7 hereof. 

(Here set it out verbatim.) 

9. Your Petitioners] [is or are] not able to say (i) whether the said 
Meetings or either of them were duly convened and held or (ii) whether 
the said Resolutions or either of them were duly passed in accordance with 
the Articles of Association of the Company and no admission is made in 
regard thereto (6). 

10. The reasons why your Petitioner opposes the proposed variation 
of the rights of the holders of the said Preference Shares are as follows : 

(Here set out the grounds on which the Court is asked to cancel the varia¬ 
tion. It will be necessary in most cases to state shortly the financial position 
of the Company and to show some unfairness which the proposed change 
would work, e.g. that it unduly favours the ordinary shareholders and that a 
large percentage of the preference shareholders who voted for the sanctioning 
of the change were also ordinary shareholders who stood to benefit by the change.) 

11. By reason of the premises the said variation would unfairly 
prejudice the Preference Shareholders of the Company who are represented 
by your Petitioner (c). 

Your Petitioner^] therefore humbly pray : 

1. That the variation of the rights of the [Preference Shareholders 
(or as may be )] may be cancelled. 


(a) See e.g. Article 4 of Table A, of the Act ; 3 Halsbury's .Statutes, 2nd Edn., 
798. It is only where the memorandum or articles contain such a provision that 
s. 72 applies at all. 

(b) Apart from the right of application to the Court conferred by s. 72 of the 
Act (3 Halsbury’s Statutes, 2nd Edn., 520) the variation of rights would be invalid if 
the resolutions were not duly passed in accordance with the Articles of Association 
and the provisions of the Companies Act, 1948. This is what occurred in Re Drey 
Simpson 6* Co., Ltd., (unreported), Lancaster Chancery Court, July 31, 1930. It is 
not therefore desirable to make admissions, for the petitioner will not usually have the 
requisite information. 

(c) Section 72 (3) of the Act (3 Halsbury's Statutes, 2nd Edn., 520), provides 
that the Court, if it is satisfied, having regard to all the circumstances of the case, 
that the variation would unfairly prejudice the shareholders of the class represented 
by the applicant, may disallow the variation. It seems desirable to allege this in 
the words of the Act. 








8 4 


Proceedings under Order 53B [VoL VIA 

2. That the Company may be ordered to pay the costs of this 
Petition. 

3. That such other Order may be made in the premises as to the 
Court may seem meet. 

And Your Petitioner[s] will ever pray, etc. 

Note .—It is intended to serve this Petition on the said. 

Limited. 


55. 

AFFIDAVIT in support of application under Section 72 of the Companies 

Act, 1948 (d). 

(Heading as in Form No . 1.) 

I, .of. (address and description of deponent ), 

make oath and say as follows : 

1. I am the registered holder of.Preference Shares in the above- 

named Company (hereinafter referred to as the Company) numbered 

.to. [The writing now produced and shown to me marked 

A.B. 1 is signed by.and.. etc., the holders 

of the numbers of Preference Shares therein specified amounting in 
the aggregate together with the said Shares held by me to more than 
15 per cent, of the said Preference Shares issued, and appoints me to prefer 
this Application on their behalf (or as the case may be, verifying paragraph 
1 of the petition ).] 

2. Paragraphs 2 to 7 of the Petition now produced and shown to me 
marked A.B. 2 are true. A copy of the Certificate of Incorporation of 
the Company is now produced and shown to me marked A.B. 3 and a 
copy of the Memorandum and Articles of Association of the Company 
is now produced and shown to me marked A.B. 4. 

3. On the.day of., 19..., I was present (here set out, 

in this and the subsequent paragraphs, the substantive facts relied upon in 
support of this petition as contained in paragraphs 8-11, exhibiting any 
documents in support). 

Sworn, etc. 


56. 

SUMMONS for Directions on Petition under Section 72 (e). 

(Heading as in Form No. 1.) 

Let the above-named.. Limited (etc., as in Form No. 3, 

ante) on the hearing of an application on the part of.of 

.in the County of.the Petitioner herein that a 

day may be fixed for the hearing of the Petition for the cancellation of the 
variation of the rights of the Preference Shareholders of the above-named 

Company which was presented on the.day of.. 19..., 

and that directions may be given as to the advertisements which are to be 
published. 

Dated, etc. 

(d) See Practice and Procedure, p. 80, ante. The affidavit must show that there 
is some feature about the variation which unfairly prejudices the shareholders of the 
class represented having regard to the constitution and position of the company and 
the treatment of the other shareholders. 

( e) See Practice and Procedure, p. So, ante. 
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57 . 

ORDER fixing date ol hearing and giving directions lor advertisement ol 

Petition (/). 

{Heading as in Form No. 1.) 

Upon the Application by Summons dated the ., 19..., of 

.of......in the County of.the Petitioner 

named in the Petition preferred unto this Court in the above matters on 

the.. 19... And Upon Hearing Counsel for the Applicant 

[and for the above-named... Limited (the Respondent)] 

And Upon Reading the said Petition the Affidayit of.filed the 

., 19..., and the Exhibits therein referred to 

It is Ordered that the said Petition be placed in the paper for hearing 

before The Honourable Mr. Justice.on.day the. 

day of.. 19... 

And it is Ordered that notice of the presentation of the said Petition 
and of the said day fixed for the hearing thereof stating that any [Pre¬ 
ference Shareholder or as may be] who desires to support or oppose the 

said Petition may attend and be heard be inserted once in the. 

newspaper on or before the.day of. , 19.... 


58 . 

ADVERTISEMENT ol the hearing ol Petition. 

{Heading as in Form No. 1.) 

Notice is hereby given that a Petition was on the., 19..., 

presented to Her Majesty's High Court of Justice by.of 

.in the.of.for the cancellation of 

the variation of the rights attached to the [Preference Shares {or as may 
be )2 of the above-named Company resolved on by a Special Resolution of 

the said Company passed on the., 19..., and approved by an 

Extraordinary Resolution of the [Preference Shareholders] of the said 
Company passed on the.. 19.... 

And Notice is further given that the said Petition is directed to be 

heard before The Honourable Mr. Justice.at the Royal Courts 

of Justice, Strand, London on.day the.day of. 

19.... 

Any holder of [Preference Shares] of the said Company desiring to 
support or oppose the making of an Order on the said Petition should 
appear at the time of hearing in person or by Counsel for that purpose. 

A copy of the said Petition will be furnished to any such person re¬ 
quiring the same by the undersigned on payment of the regulated charge 
for the same. 

Dated this.day of.. 19.... 


of. 

Solicitors for the Petitioner. 


(/) See Practice and Procedure, p. 80, ante. 

































86 


Proceedings under Order 53B 


[VoLVIA 


59 . 

ORDER on Petition under Section 72 (g). 

(Heading as in Form No. 1.) 

Upon the Petition (etc., inserting appropriate recitals) 

This Court doth Order that the variation of the rights attached to 
the [Preference Shares] of the above-named Company resolved on by 
the Special Resolution passed at the General Meeting of the said Company 
held on the., 19..., and approved by an Extraordinary Reso¬ 

lution passed at a separate Meeting of the [Preference Shareholders] 

held on the.day of., 19..., be and the same is hereby 

cancelled and disallowed [or confirmed] in accordance with the provisions 
of the above-mentioned Act 

And it is Ordered that the said Company do within fifteen days 
from the date hereof forward to the Registrar of Companies an office copy 
of this Order 

And it is Ordered that the [said.. Limited do pay to 

the Petitioner the said.his costs of the said Petition (or as 

the case may fo)] such costs to be taxed. 


E. PETITIONS TO SANCTION THE ISSUE OF SHARES 
AT A DISCOUNT 

(Section 57 of the Act, and Order 53B, r. 5 (g).) 

The issue of shares at a discount is illegal except in so far as such an 
issue is authorised by the provisions of section 57 of the Act. This section 
lays down certain requirements which must be strictly adhered to, 
namely :— 

(a) the shares to be issued at a discount must be shares of a class 
already issued, 

(b) the issue at a discount must be authorised by resolution passed in 
general meeting and must be sanctioned by the Court, 

(c) the resolution must specify the maximum rate of discount to be 
allowed, 

(d) the issue cannot be made before one year has elapsed after the 
Company became entitled to commence business, 

(e) the shares to be issued at a discount must be issued within one 
month of the date of the Court's sanction or within such extended 
time as the Court may allow, and 

(f) any prospectus relating to the issue of the shares must contain 
particulars of the discount allowed on the issue at a discount, or 
of so much of that discount as has not been written off at the date 
of issue of the prospectus. 


(g) See Practice and Procedure, p. 8i, ante. 
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PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 

I 

Before Presenting the Petition. 

A Resolution authorising the issue of the 
Shares at a discount (being shares of a 
class already issued) must be passed at a 
General Meeting of the Company (Section 
57 ( x ) ( a ) of the Act ; 3 Halsbury’s 
Statutes, 2nd Edn., 509). 

Para. 

6 of 60 




2 

Notes : (1) The Act does not specify the type of 
resolution to be passed. It will, of course, 
depend on whether the resolution is passed as 
a Special, Extraordinary or Ordinary .Resolu¬ 
tion, what length of notice is given of the 
meeting, the majority required to pass the 
resolution and whether or not it should be 
filed with the Registrar of Companies under 
s. 143 of the Act; 3 Halsbury’s Statutes, 
2nd Edn., 571. 

(2) The Resolution in addition to 

1 authorising the issue, must specify the 

maximum rate of discount at which the 
shares arc to be issued (s. 57 (1) (b) of the 
Act; 3 Halsbury’s Statutes, 2nd Edn., 

5 ° 9 )- 

After passing of Resolution. 

Present Petition. 

60 

1 

2 

50/- 

6 &40 

3 

Notes : (t) No evidence must be sworn before 
Pe tition presen ted. 

(2) The Petition is not served on any 
person. 

File the following Affidavits and lodge Ex¬ 
hibits referred to therein, namely :— 

(a) Affidavit verifying Petition. 


I 

2/6 

IOI 


(b) Affidavit as to service of notices con¬ 
vening the meeting of the Company 
at which the Resolution authorising 
the issue of the Shares at a discount 
was passed. 


I 

2/6 

IOI 


(c) Affidavit of Stockbroker as to prices 
at which Shares of the class are being 
dealt m on the Stock Exchange or, 
affidavit as to loss of capital (as 
applicable—see Note below). 


I 

2/6 

IOI 


Note : The provisions of s. 57 of the Act (3 
Halsbury's Statutes, 2nd Edn., 509) relat¬ 
ing to the issue of shares at a discount 
were first contained in the 1929 Act and it is 
unlikely that there will be many applications 
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Steps to be Taken. 


thereunder, but see Re Derham and Allen, 
Ltd., [1946] Ch. 31 ; Digest Supp. and Re 
Edinburgh and Dundee Investment Co., 
[1930] S. C. 681. The main Affidavit in 
support of the Petition should be sworn by 
the Chairman or a Director and should 
prove the facts stated in the Petition, 
exhibiting the Memorandum and Articles 
of Association and other documents, such as 
the Certificate that it was entitled to 
commence business and the Minute book 
containing the Resolution referred to in the 
Petition. The convening of the meeting 
may be proved by Affidavit of the Secretary 
as in Form No. 17, ante. As the real basis 
of the application is that the issue would 
not be a success unless the shares*were to be 
subscribed for at a discount it will either be 
necessary to support the Petition with an 
Affidavit by a Stockbroker proving the 
prices at which shares of the class already 
issued are being dealt in on the Stock 
Exchange, or else to support it with an 
Affidavit showing that capital has been lost 
(see Form No. 12, ante) and that addi¬ 
tional capital of the same class will ac¬ 
cordingly only be forthcoming on discount 
terms. 

Obtain appointment to check evidence 
and attend to check same. 

Set Petition down for hearing. 

Attend hearing of Petition. 

Notes : (1) The Court may, if, having regard to 
all the circumstances of the case, it thinks 
proper so to do, make an Order sanctioning 
the issue on such terms and conditions as it 
thinks fit (s. 57 (2) of the Act; 3 Halsbury’s 
Statutes, 2nd Edn., 509). 

(2) The Shares to be issued at a dis¬ 
count must be issued within one month after 
the date on which the issue is sanctioned by 
the Court or within such extended time as the 
Court may allow (s. 57 (1) (d); 3 Halsbury’s 
Statutes, 2nd Edn., 509). In cases where 
it is likely to be difficult to issue the Shares 
within the specified time, it is advisable to 
make the application for extension of time 
at the hearing of the Petition. 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Notes: (1) Counsel’s brief, properly endorsed, 
together with original Petition must be 
lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
required. 

w 

£ 

R.S.C. Fees 
Order, 1930. | 

Fee No. I 

8 

(b) Attend to settle Order and obtain 
appointment to pass. 

(c) Attend to pass. 

Note : After passing, the Order is stamped and 
lodged for sealing, together with a copy for 
office copy. 

(d) Obtain duplicate and office copy 
Order. 

Deliver office copy of Order to Registrar 
Companies for registration within 10 days 
of the date of the Order (or such further 
time as the Court may allow) pursuant to 
Order 53B, r. 12. 

6l 


£2 

29 


PRECEDENTS. 


60 . 

PETITION to sanction the issue of Shares at a Discount under Section 57 of 
the Companies Act, 1948 (h). 

(Heading as in Form No . 1 .) 

(Preamble as in Form No. 5 .) 

1, 2 and 3. (As in Form No. 9, ante, paragraphs 1, 2 and 3.) 

4. The Company on the.day of., 19..., obtained a 

Certificate under Section 109 of the Companies Act, 1948, that it was 
entitled to commence business and has carried on business ever since (i). 

5. The capital of the Company is £ .[divided into.Shares 

of £ .each of which.have been issued and are fully paid up 

and the remaining shares are unissued (or as the case may be)"\ (k). 

6. At an Extraordinary General Meeting of the Company duly con¬ 
vened in accordance with the Articles of Association of the Company and 

held on the.day of.,19..., the following Resolution was 

passed: 

(Here set it out , as, e.g.) 

“ That the.Shares of £ .each of the Ordinary Share 

capital of the Company which are not yet issued, and which are 

( h ) See Practice and Procedure, p. 87, ante. 

(t) Not less than one year must at the date of issue have elapsed since the date when 
the company was entitled to commence business (s. 57 (1) (c) of the Act, 3 Halsbury's 
Statutes, 2nd Edn., 509). As to restrictions on the commencement of business, see 
s. 109 of the Act; 3 Halsbury’s Statutes 544. 

{k) Section 57 (1) of the Act (3 Halsbury’s Statutes, 2nd Edn., 509) only authorises 
the issue of shares at a discount of a class already issued ; there must therefore be 
unissued capital available before the section can apply. 
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numbered.to., be issued to the public at a discount of not 

more than.per cent. (/) and that the sanction of the Court and 

all other necessary steps for so doing be obtained and taken by the 
directors in accordance with the provisions of the Companies Act, 
1948 .” 

7. (Here set out facts relied on as justifying the issue. The financial 
position of the company should he stated , the current price of its shares (m), 
the provision relating to discount and any underwriting commission , etc., 
in the prospectus it is proposed to issue , etc.) 

Your Petitioner therefore humbly prays as follows : 

(1) That the issue of the said.Shares at a discount not 

exceeding.per cent, as authorised by the resolution set 

forth in paragraph 6 of this Petition may be sanctioned by the 
Court. 

(2) That the time within which the said shares may be issued by 
the Company may be extended to [three] months after the 
date on which such issue is sanctioned by the Court. 

(3) Or that such other Order may be made in the premises as to 
the Court shall seem meet. 

And Your Petitioner will ever pray, etc. 

Note .—It is not intended to serve this Petition upon any person. 


61 . 

ORDER sanctioning issue of shares at a discount (n). 

(Heading as in Form No. 1.) 

Upon the Petition of the above-named.. Limited whose 

registered office is situate at.in the County of.on 

the., 19..., preferred unto this Court and Upon Heaping 

Counsel for the Petitioner and Upon Reading the said Petition the 

Affidavit of.filed the., 19..., the Affidavit of 

.filed the.. 19..., and the Exhibits in the said 

Affidavits respectively referred to 

This Court doth Order that the issue of up to.Ordinary 

Shares in the Company of 5s. each at a discount not exceeding 2 s. a share 
authorised by the Resolution passed at an Extraordinary General Meeting 

of the said Company held on the.day of.,19..., be and 

the same is hereby sanctioned in accordance with the provisions of the 
above-mentioned Act 

[And it is Ordered that the time within which such shares must be 

issued be and the same is hereby extended to.months from the date 

hereof] 

And it is Ordered that this Order be produced to the Registrar of 
Companies and that an office copy thereof be delivered to him for regis¬ 
tration within 10 days from the date hereof And this Order is not to 
take effect until such office copy has been so delivered 

[And it is Ordered that notice of the making of this Order be 
published (etc., as the case may be ).] 

(/) The resolution must specify the maximum rate of discount at which the shares 
are to be issued ; see s. 57 (i) (b) of the Act; 3 Halsbury's Statutes, 2nd Edn., 509. 

(m) See Practice and Procedure, Note to Item 3, p. 87, ante. 

(«) See Practice and Procedure, p. 88, ante. 
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F. SCHEMES OF ARRANGEMENT, RECONSTRUC¬ 
TION AND AMALGAMATION 

{Sections 206 to 208 of the Act, and Order 53 B t rr. 5 (h) and 8 (g) and (h)). 

The powers for facilitating schemes of arrangement and reconstruction 
under sections 206 to 208 of the Act (3 Halsbury’s Statutes, 2nd Edn., 
624-628) are very wide, see generally 5 Halsbury’s Laws (1949 Vol.) 860 
et seq. All schemes should be very carefully prepared and particular 
attention must be given to deciding which of the creditors and shareholders 
constitute separate classes for the purposes of the scheme. 

The types of scheme which have been before the Court are numerous 
(see 5 Halsbury’s Laws (1949 Vol.) 866 et seq.) but can be conveniently 
divided into five main classes, namely :— 

(a) Schemes involving the modification of rights of particular classes 
of shareholders. 

(b) Moratoria with Debenture holders or other secured creditors. 

(c) Schemes of Arrangement and Reconstruction with all classes of 
shareholders, which may include the transfer of the Company’s 
assets to a new Company. 

(d) Schemes of Arrangement with the Creditors of the Company. 

(e) Schemes of Arrangement involving amalgamation. 

It will be appreciated that a scheme can involve combinations of one 
or more of the above types, but the Precedents have been based on these 
five main classes and should provide a basis for the majority of the situa¬ 
tions which arise. 

Schemes often involve a reduction of capital, in which case the pro¬ 
cedure laid down for a reduction of capital (pp. 24 et seq., post) must be 
followed. Thus, for example, a scheme involving the conversion of issued 
preference shares into redeemable preference shares necessitates a reduc¬ 
tion and increase of capital {Re St. James ’ Court Estate Ltd., [1944] 
Ch. 6 ; 2nd Digest Supp). 

PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

W 

R.S.C. Fees 
Order, 1930. 
Fee No. 

I 

Prepare Scheme :— 

(a) Modification of rights of particular 
classes of shareholders. 

62 or 

63 





(b) Moratorium with Debenture holders 
and other secured creditors. 

64 

_ 

_ 



(c) Scheme of arrangement and recon¬ 
struction with all classes of share¬ 
holders, involving the transfer of the 
Company’s assets to a new Company. 

65 
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No. Steps to be Taken. 


(d) Scheme of arrangement with Credi¬ 
tors of the Company. 

(e) Scheme of arrangement involving 
amalgamation. 

2 Issue Originating Summons for leave to 
convene Meeting or separate Meetings 
under Order 53B, r. 8 (g). 

Notes : (1) Where the Scheme involves classes 
of Creditors or Members of various Com¬ 
panies the Summons should be entitled in 
the matter of all the Companies and in the 
matter of the Companies Act, 1948. 

(2) It is for the Applicant to decide 
what meetings are necessary and to state 
them precisely in the Summons. The Order 
convening the Meetings in no way protects 
the Applicant from a mistake in having 
omitted to obtain an Order convening the 
correct separate Meetings (Practice Note, 
[1934] W. N. 142 ; Digest Supp.). 

(3) No evidence must be sworn before 
Summons issued. 

3 File Affidavit in support of Summons. 

Notes : (1) All relevant facts must be stated 
showing:— 

(a) the need for the proposed Scheme of 
Arrangement, 

(b) sufficient facts to enable the Court to 
determine where the meetings ought to 
be held, 

(c) the advertisements to be published, 

(d) who should be appointed chairman of 
the Meetings ordered ; in practice the 
Court will usually require the Chairman 
of the Meeting to be a Member of the 
Class, and 

(e) it is advisable to include as much as 
possible of the evidence which will be 
required in support of the allegations 
required to be made in the Petition to 
sanction the Scheme of Arrangement. 
The Certificate of Incorporation, a copy 
of the Memorandum and Articles of 
Association, a copy of the Scheme, a 
copy of the Statement pursuant to 
s. 207 of the Act (see Notes (2} to (5) 
below) and other relevant documents 
referred to in the Scheme should be 
exhibited to the Affidavit. 

(2) Section 207 of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 626) provides that every 
notice summoning Meetings of Creditors or 
of Members and any class thereof respec- 
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Steps to be Taken. 


H 



tively shall be accompanied by a statement 
giving the following information : 

(a) explaining the effect of the compromise 
or arrangement, 

(b) giving any material interests (as to 
which see Coltness Iron Co., Ltd., [1951] 
S. C. 476) of the Directors of the Com¬ 
pany, whether as Directors or as Mem¬ 
bers or as Creditors of the Company or 
otherwise and the effect thereon of the 
compromise so far as it is different from 
the effect on the like interests of other 
persons. 

(c) where the compromise or arrangement 
affects the rights of Debenture Holders 
of the Company, a like explanation as 
respects the Trustees of any Deed for 
securing the issue of the Debentures. 

N.B. : It is not sufficient merely to send each 
shareholder a copy of the Petition (Rankin 
and Blackmore, Ltd., [1950] S. C. 218 ; 2nd 
Digest Supp.). 

(3) The Advertisement of the summon¬ 
ing of the Meetings must either include the 
Statement or notify the place and manner 
in which Creditors or Members entitled to 
attend the Meetings may obtain copies of the 
Statement, which must be supplied to 
applicants free of charge. And see City 
Property Investment Trust Corpn., Ltd., 
[1951] S. C. 570, where the Court of Ses¬ 
sion held that the meetings had not been 
properly convened because of the omission 
from the Advertisement of the Statement or 
notification of the place and manner in 
which copies could be obtained. 

(4) Directors and Trustees have a duty 
laid upon them to give notice to the Com¬ 
pany of all matters relating to themselves as 
may be necessary for the purposes of the 
Statement (s. 207 (5) of the Act). 

(5) Section 207 of the Act was intro¬ 
duced in the Companies Act, 1947, an( * 
came into force on the 1st July, 1948. It 
was frequently the practice before that date 
to issue a circular letter with the Notice 
convening the Meetings, explaining the 
terms and effect of the Scheme, and it is 
thought, that although the Statement under 
the Section may be set out in a separate 
document, the more convenient practice is 
for the Statement to be contained in such a 
circular letter. 

Attend Summons for leave to convene 
Meetings before the Registrar, and on 
Order being made :— 


Ph 

75 
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No. 


Steps to be Taken. 


H 

m 

§ o 
w 


& 


(a) Prepare drafts of : 


(i) Order made on Summons, 

(ii) Advertisement of Meetings, 

(iii) Notice of Meetings, and 

(iv) Forms of Proxy for use at 
such Meetings: 

lodge fair copy of each and obtain 
appointment to settle same. 

(b) Attend to settle same. 

(c) Lodge two engrossments of Order 
and one engrossment of Advertise¬ 
ment together with settled drafts. 

Note . The fee for settling the Advertisement 
is taken by impressed stamp on the settled 
draft. 


76 

77 

78 

79 & 

80 


76 

77 


5 


(d) Advertise as directed by Order for 
leave to convene Meetings and lodge 
a dopy of the newspaper(s) contain¬ 
ing the Advertisement in Chambers. 

(e) Serve Notice with Scheme, State¬ 
ment and form(s) of Proxy. 

Notes : (i) The service of the Notices, etc., is 
usually dealt with by the Secretary to the 
Company (Re Commonwealth Oil Corpn ., 
[1917] i Ch. 404, 9 Digest 657, 4378) but 
see Notes on Convening Meetings in Pre¬ 
liminary Note, pp. 8 and 9, ante. 

(2) In addition to the Class Meetings 
ordered by the Court, it is often necessary 
to convene and hold an Extraordinary 
General Meeting of the Company to pass 
resolutions connected with the Scheme, for 
example, where the Articles of Association 
require amending to give effect to the provi¬ 
sions of the Scheme. It is usual to con¬ 
vene such a Meeting for the same day and 
place as the Court Meetings and to hold it 
either immediately after or before the Court 
Meetings, making the resolutions effective 
upon the Scheme coming into operation. 

(3) The terms of the Scheme must be 
approved at each of the Meetings ordered by 
the Court by a majority in number represent¬ 
ing three-fourths in value of the Creditors or 
Members or class of Creditors or Members as 
the case may be present and voting in person 
or by proxy (s. 206 (2) of the Act; 3 Hals- 
bury’s Statutes, 2nd Edn., 624). 

Hold Meetings in accordance with the 
Order directing the convening of Meetings. 



i fair 
copy 

>1 


it 

r fair 
copy 
of each 


2 

I 


10/- 21 

*>/- 57 


1930. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
required. 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 

6 

Notes : (i) See Note (3) to item 4 as to the 
majorities required to approve the Scheme. 

(2) The Chairman of the Class Meetings 
directed by the Court has to report the 
results of such Meetings to the Court and 
full particulars should be recorded of 

(a) the number and value of the holders 
of each class of shares, etc., present in 
person and by proxy at each Meeting, 

(b) the number and value of the holders of 
each class voting for and against the 
Scheme, distinguishing votes in 
person and by proxy, and 

(c) the number and value of holders present 
in person who do not vote. 

(d) particulars of any proxies rejected by 
the Chairman for any reason (and see 
para. 6 of Form No. 82). * 

| (3) A print of the Scheme must be 

signed for identification by the Chairman 
for annexing to his Report. 

Present Petition. 

84 to 89 

2 

i 5 

144 

7 

Notes : (1) The Petition and Atfidavit(s) in 
support are usually settled by Counsel. 

(2) The matters which should be set 
out in the Petition are : 

(a) the Incorporation of the Company, 

(b) the situation of its Registered Office, 

(c) its main object, 

(d) a statement that the Company has 
been carrying on business, 

(e) its capital showing the division into 
Shares, how many Shares have been 
issued and how much has been paid up 
or credited as paid up on the issued , 
Shares, 

(f) the relevant facts showing the need for 
the proposed Scheme and setting out 
in detail the rights of any class of per¬ 
sons which will be affected, 

(g) the Order directing the convening of 
Meetings, and 

(h) the result of such Meetings. 

(3) The £5 fee includes the fee on set¬ 
ting down for hearing. 

(4) As to engrossing documents, see 
p. 8, post. 

File the following Affidavits and lodge 
Exhibits referred to therein in Chambers, 
namely :— 

(a) Affidavit as to Service of the Notices 
convening the Meeting(s) as directed 
by the Order. 

81 

I 

2/6 

101 


96 


Proceedings under Order 53B 


[Vol. VIA 



Note : Copies of the Notice (s), the Scheme, the 
Statement pursuant to s. 207 of the Act, 
and the form(s) of Proxy sent out with 
the Notices must be exhibited to this 
Affidavit. 

(b) Affidavit by Chairman of Meeting(s) 

directed by the Court verifying his 
Report as to the result of such 
Meeting(s). 83 1 

Note : The Chairman’s Report on the result of 
the Meeting(s) must be exhibited to this 
Affidavit and is filed with the Affidavit. 82 I 

(c) Affidavit verifying Petition. 90 

8 Where the proposed Scheme of Arrange¬ 
ment involves a Reduction of the Capital 
of the Company, see Practice and Pro¬ 
cedure, pp. 24 to 34, ante. 

9 Obtain appointment and attend to check 
Evidence in Chambers. 

10 Set Petition down for hearing. 

11 Attend hearing of Petition. 

Notes : (1) The Court may, and often does, 
impose conditions on its sanction to a 
Scheme of Arrangement; for examples see 
5 Halsbury’s Taws (1949 Vol.), 869. 

(2) If there is a winding-up by the 
Court pending, a report may be required 
from the Official Receiver (Companies 
(Winding-up) Rules, 1949, r. 77). 

(3) Where the Scheme of Arrangement 
involves an Amalgamation, liberty to 
apply under s. 208 of the Act should be 
obtained. Where under such a Scheme the 
property of the Companies concerned is to 
be transferred to a new Company, the 
Court will not make an Order binding on a 
transferee Company which has not yet 
come into existence, but will make an Order 
binding on the petitioning Companies and 

, such of their respective Members and 
Creditors as have been summoned to meet¬ 
ings pursuant to s. 206 of the Act (3 Hals¬ 
bury’s Statutes, 2nd Edn., 624) and refer it 
to the Registrar to make, in the presence 
of the transferee Company, such Orders 
under s. 208 of the Act as may be necessary. 

The same practice will be followed where 
the transferee is an existing Company (and 
before the Court) except where the Court 
considers that the matters raised by s. 208 
of the Act can be conveniently dealt with on 
the hearing of the Petition to sanction the 
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No. Steps to be Taken. 


Scheme of Arrangement; see Practice 
Note, [ 1939 ] W. N. 121 ; Digest Supp. For 
proceedings for an Order under s. 208 of the 
Act see Practice and Procedure, pp. 98 et 
seq., post, and Forms Nos. 94 to 99. 

(4) Persons whose interests are affected 
by the Scheme of Arrangement, but who 
have not opposed it at a Meeting or ap¬ 
peared on the hearing of the Petition, can¬ 
not appeal from the Order, without leave of 
the Court. (Re Securities Insurance Co., 
[1894] 2 Ch. 410, C. A. ; 10 Digest 1059, 
7418). 

12 (a) Attend to bespeak Order and obtain 

appointment to settle. 

Notes : (1) Counsel's Brief properly endorsed, 
together with original Petition and two 
copies of the Scheme of Arrangement (to 
be scheduled to the original and duplicate 
Orders) must be lodged. 

(2) The Order is drafted and sub¬ 
sequently engrossed by the Court. 

(b) Attend to settle and obtain appoint¬ 
ment to pass. 

(c) Attend to pass. 

Note : After passing, the Order is stamped and 
lodged for sealing together with a copy for 
office copy. 

13 Obtain duplicate and office copy Order 
and deliver office copy to the Registrar 
of Companies. 

Notes : (1) The Order has no effect until an 
office copy of the Order has been delivered 
to the Registrar of Companies for registra¬ 
tion (s. 206 (3) ; 3 Halsbury's Statutes, 
2nd Edn., 624). 

(2) A copy of the Order must be 
annexed to every copy of the Company's 
Memorandum of Association (or other 
instrument constituting or defining the 
constitution of the Company) issued after 
the Order sanctioning the proposed Scheme 
of Arrangement has been made (s. 206 (3) ; 
3 Halsbury's Statutes, 2nd Edn., 624). 

(3) Where a Scheme involves the trans¬ 
fer of shares or any class of shares from one 
Company to another, see s. 209 of the Act 
(3 Halsbury's Statutes, 2nd Edn., 628) as to 
powers of the transferee Company to 
acquire shares of dissenting shareholders, 
and see also Practice and Procedure, 
pp. 198 to 200, post. 



C.F. VIA 


H 






98 


Proceedings under Order 53B 


[VoL VIA 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
required. 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 


Where an application under Section 208 of 
the Act is made : — 





14 

Issue Summons and serve same on each 
Respondent. 

Notes: (i) Order 53B, r. 8 (h) provides that 
Applications for facilitating Reconstruc¬ 
tions or Amalgamations under s. 208 of the 
Act, when the matters to which such appli¬ 
cations relate have not been dealt with, or 
not dealt with fully, on the hearing of the 
Petition, shall be by Summons, and see 
Item 11, Note (3), p. 96, ante. The title in 
the Originating Summons should be not only 
in the matter of the Transferee Company, 
but also in the matter of the Transferor 
Company or Companies. In practice, if no 
change is made in the title of the proceedings, 
i.e. the same Companies as in the proceed¬ 
ings to sanction the Scheme, an Ordinary 
Summons may be issued. (Fee 5/-.) 

(2) The persons to be served with the 
Summons wifi depend on the nature of the 
application, e.g. if the application is made 
by the Transferor Company in regard to the 
matters mentioned in paragraphs (a) to (d) 
of sub-section (1) of s. 208 of the Act (3 Hals- 
bury's Statutes, 2nd Edn., 627) the Sum¬ 
mons will be served on the Transferee Com¬ 
pany ; if the Application is in regard to- 
dissentients under s. 208 (1) (e) of the Act 
the dissentients should be made Respondents 
and served, or an Order should be obtained 
appointing some person to represent them, 
as to which see 5 Ency. Court Forms, pp. 147, 
153 . 292 . 

(3) In the case of an Originating Sum¬ 
mons, each Respondent is required to enter 
an Appearance to the Summons (Order 
53 B, r. 9). 

94 

2 


2 

15 

File Affidavit in support of Summons and 
lodge Exhibits referred to therein in 
Chambers. 

95 

I 

2/6 

IOI 


Notes: (1) The Affidavit must set out all the 
facts material to the Court in considering 
the Order to be made on the Summons for 
Directions. 

(2) A Schedule of the Properties, Assets, 
Rights and Powers of the Transferor Com¬ 
pany must be prepared and exhibited to the 
Affidavit. 





z6 

Issue Summons for Directions pursuant 
to Order 53B, r. 10 (1). 

0 

2 

5/- 

12 
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Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

« 

£ 

ca 6 

n g H 
tn 8(2 

rig 

17 

Note : On the hearing of the Summons, direc¬ 
tions will be given as to the giving of 
notices and other steps to be taken as may 
be necessary according to the circumstances. 

Attend Summons for Directions before 
the Registrar, and on Order being made: — 

(a) Prepare drafts of : 






(i) Order for Directions, 

I 97 

I 

— 

— 


(ii) Advertisement, and 

98 

I 

— 

— 


(iii) Notice, 

lodge fair copy of each, obtain ap¬ 
pointment to settle same and give 
notice of the appointment to the 
Respondents. 

(b) Attend to settle Order, Advertise¬ 
ment and Notice. 

(c) Lodge two engrossments of Order 

98 

adapted 

I 




and one engrossment of Advertise- 

97 

2 

10/- 

21 

18 

ment together with settled drafts. 

(d) Advertise and serve Notice on each 
person interested as directed by 
Order for Directions and lodge a 
copy of the newspaper containing 
the Advertisement in Chambers. 

and if directed 

(e) File Affidavit as to service of the 
Notices and other steps taken in 
accordance with the Order for 
Directions. 

Note : The fee for settling the Advertisement 
is taken by impressed stamp on the settled 
draft. 

Issue Notice of Appointment to hear, if 

98 

I 

10/- 

57 

19 

an Originating Summons. 

Attend before the Registrar on the ap¬ 
pointed day for the hearing of the Origi¬ 
nating Summons, and on Order being 
made :— 

(a) Prepare draft of Order, lodge fair 
copy, and obtain appointment to 
settle same. 

Note : Notice of the appointment to settle must 
be given to the Respondent(s). 

(b) Attend to settle and obtain appoint¬ 
ment to pass. 



5 l ~ 

44 


99 

'I 
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No. 

Steps to be Taken. 

Precedent 

No. 

(A 

M . 

S Q 

as 

§| 

o« 

£ 

» 

W 

R.S.C. Fees 
Order, 1930. 
Fee No. 


Notes : (1) On the settling of the Order the 
Solicitors will be required to give an under¬ 
taking in writing to the Court to submit the 
Order for assessment of stamp duty as pro¬ 
vided for under ss. 12 and 13 of the Stamp 
Act, 1891 (21 Halsbury’s Statutes, 2nd Edn., 
617, 618) and subsequent enactments, and to 
pay the duty so assessed subject to the right 
of appeal under s. 13 of the Stamp Act, 1891. 

(2) As to exemption from stamp duties, 
see s. 55 of the Finance Act, 1927 (as 
amended by s. 41 of the Finance Act, 1930) 
and s. 42 of the Finance Act, 1930 (as 
amended by s. 50 of the Finance Act, 1938). 

(c) Lodge two engrossments of Order. 

99 

2 

10/- 

21 

20 

21 

(d) Attend to pass. 

Notes : After passing, the Order is stamped and 
lodged for sealing together with a copy (or 
copies) for office copy(ies). 

Obtain duplicate and office copy Order 
and deliver office copy to the Registrar of 
Companies. 

Note: Section 208 (3) provides that every 
Company in relation to which the Order is 
made shall cause an office copy thereof to be 
delivered to the Registrar of Companies for 
registration within seven days after the 
making of the Order, default rendering the 
Company and every officer who is in default 
liable to a default fine. 

Stamp original Order with ad valorem 
stamp duty and inform Court that the 
undertaking has been carried out (see 
Note (1) to Item 19 (b)). 


! 




PRECEDENTS. 

62 . 

SCHEME OF ARRANGEMENT lor modifying the rights of Preference 

Shareholders ( 0 ). 

(Heading as in Form No. 1, omitting reference to Judge.) 

Scheme of Arrangement between the above-named Company and 

(a) The holders of 6 % First Cumulative Preference Shares of the 

Company; 

(b) The holders of 7 % Cumulative Participating Preference Shares 

of the Company, and 

(c) The holders of Ordinary Shares of the Company._ 

(0) See Practice and Procedure, p. 91. ante . 
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Preliminary. 

(a) The Share Capital of the Company is £ .divided into. 

6 % First Cumulative Preference Shares of £i each.7 % Cumulative 

Participating Preference Shares of £ .each and.Ordinary 

Shares of £ .each, the whole of which have been issued and are fully 

paid up. 

(b) The 6 % First Cumulative Preference Shares carry a fixed cumu¬ 
lative preferential dividend at the rate of 6 % per annum. The 7 % 
Cumulative Participating Preference Shares are entitled, after the pay¬ 
ment of the dividends due to the 6 % First Cumulative Preference share¬ 
holders, to the payment of a preferential dividend at the rate of 7 % per 
annum, and after payment of a dividend at the rate of 7 % per annum on 
the Ordinary Shares the 7 % Cumulative Participating Preference Shares 
and the Ordinary Shares rank pari passu for further dividends in pro¬ 
portion to the capital paid up thereon respectively. Neither the 6 % 
First Cumulative Preference Shares nor the 7 % Cumulative Participating 
Preference Shares have any priority in a winding-up. Each share in the 
Company carries the right to one vote upon a poll. 

(c) The dividends on the 6 % First Cumulative Preference Shares 
and on the 7 % Cumulative Participating Preference Shares are in arrear 

from the.. 19..., and at the.. 19..., the amount 

of such arrears will after deduction of income tax at the rate of....:....in 
the pound amount to £ .and £ .respectively. 

(d) The Company has created and issued a sum of £ .First 

Mortgage Debenture Stock bearing interest at the rate of £ .per 

centum per annum and such stock is constituted and secured by a Trust 

Deed dated the.. 19.... The Company has also created and 

issued a sum of £ .B Mortgage Debenture Stock bearing interest at 

the rate of £ .per centum per annum and such stock is constituted 

and secured by a Trust Deed dated the.. 19.... There is now 

outstanding £ .of the said First Mortgage Debenture Stock and 

£ .of the said B Mortgage Debenture Stock. By the joint effect of 

two Agreements each dated the.. 19...and framed so as to be 

binding upon every holder of any portion of the said respective Deben¬ 
ture Stocks upon the fulfilment of certain conditions all of which will 
have been fulfilled if and when the Scheme hereinafter set out receives the 
sanction of the Court the rate of interest payable on each of the said 
stocks has been reduced to £ .per centum per annum. 

Scheme. 

1. Each of the existing Ordinary Shares of £1 each shall be sub¬ 
divided into 12 Ordinary Shares of is. 8 d. each. 

2. Of the.Ordinary Shares of is. Sd. each resulting from the 

aforesaid sub-division :— 

(a) .Ordinary Shares of is. 8 d. each shall be retained by the 

existing holders and consolidated into.Ordinary Shares 

of 5s. each (in the event of any shareholders being entitled to a 
fraction of a share as a result of this consolidation, such fractions 
shall be sold by the Directors on behalf of the Ordinary Share¬ 
holders entitled thereto and the net proceeds paid to such 
Ordinary Shareholders in due proportion). 

(b) .Ordinary Shares of is. 8 d. each shall be contributed by the 

Ordinary shareholders for the purpose of this Scheme and (in 
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consideration of the 6 % First Cumulative Preference share¬ 
holders consenting to the cancellation of the arrears of dividend 
on their shares as hereinafter provided) shall be consolidated 

into.Ordinary Shares of 5s. each and such.Ordinary 

Shares of 5 s. each shall be distributed amongst the persons 
who on the day on which this Scheme takes effect shall be the 
holders of the 6 % First Cumulative Preference Shares in pro¬ 
portion to their holdings of 6 % First Cumulative Preference 
Shares except that all shares to which, on a distribution of the 

said.Ordinary Shares of 5s. each in the above proportions, 

the 6 % First Cumulative Preference shareholders would become 
entitled in fractions shall be sold by the Directors on behalf 
of the 6 % First Cumulative Preference shareholders entitled 
thereto and the net proceeds paid to such 6 % First Cumulative 
Preference shareholders in due proportion. 

(c) .Ordinary Shares of is. 8 d. each shall be contributed by the 

Ordinary shareholders for the purpose of this scheme and in 
consideration of the 7 % Cumulative Participating Preference 
shareholders consenting to— 

(1) the cancellation of the arrears of Preference dividends due on 

their shares ; and 

(2) the conversion of their.7 % Cumulative Participating 

Preference Shares of £1 each into.Ordinary Shares 

of £1 each and the sub-division thereof into.Ordinary 

Shares of 5s. each ranking pari passu with the other Ordinary 
Shares 

shall be consolidated into.Ordinary Shares of 5s. each and 

such.Ordinary Shares of 5s. each shall be distri¬ 

buted amongst the persons who on the day on which this Scheme 
takes effect shall be the holders of the 7 % Cumulative Partici¬ 
pating Preference Shares in proportion to their holdings of 7 % 
Cumulative Participating Preference Shares. 

3. All arrears of dividend accrued on the.6 % First Cumulative 

Preference Shares to the.. 19..., and unpaid shall be cancelled 

and extinguished and the dividend thereafter to be paid on such shares 
shall be calculated as from the.. 19.... 

4. All arrears of dividend accrued on the.7 % Cumulative 

Participating Preference Shares to the.. 19...and unpaid shall 

be cancelled and extinguished. 

5. The.7 % Cumulative Participating Preference Shares of 

£1 each shall be converted into.Ordinary Shares of £1 each and 

thereafter sub-divided into.Ordinary Shares of 5s. each. 

6. At all General Meetings of the Company held after this Scheme 
takes effect, every Preference Share in the Company's capital shall carry 
one vote on a poll and every four Ordinary Shares of 5s. each shall also 
carry one vote on a poll, and no holder shall be entitled to vote in respect 
of a holding of less than four Ordinary Shares or if the number of Ordinary 
Shares held by him is not exactly divisible by four in respect of the odd 
shares held by him. 

7. For the purpose of effecting the distribution and sales where 
required of shares under this Scheme, the Directors may after this Scheme 
shall have taken effect by resolution of the Board forfeit all or any of 
the said Ordinary Shares and re-issue such shares as fully paid shares to 
the 6 % First Cumulative Preference shareholders and 7 % Cumulative 
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Participating Preference shareholders entitled thereto under this Scheme 
or to the purchasers thereof (as the case may be) who shall be registered 
as holders of the shares so re-issued to them and their title thereto shall 
not be affected by any irregularity or invalidity in the proceedings in 
reference to the forfeiture or re-issue of such shares. 

8. All the 7 % Cumulative Participating Preference and Ordinary 
shareholders shall forthwith after this Scheme (which expression as 
herein used means this Scheme in its present form, or with any modifica¬ 
tion thereof approved or imposed by the Court) shall have become 
operative, send in to the Company the existing Certificates for their hold¬ 
ings of 7 % Cumulative Participating Preference Shares and Ordinary 
Shares and the Company shall in due course issue to them new Certificates 
for their holdings as the same will exist as the result of this Scheme. 

9. This Scheme shall become operative as soon as an Order of the 
Court shall have been obtained sanctioning this Scheme or the arrange¬ 
ment between the Company and its 6 % First Cumulative Preference, 
7 % Cumulative Participating Preference and Ordinary shareholders 
involved or embodied herein under Section 206 of the Companies Act, 
1948, and an Office Copy of such Order shall have been delivered to the 
Registrar of Companies for registration as required by that Section. 

10. The Company shall pay the costs and of incidental to this Scheme 
and of carrying the same into effect. 

n. The Company may assent on behalf of all concerned to any modi¬ 
fication of this Scheme or to any condition which the Court may think 
fit to approve or impose. 

Dated the.. 19.... 


63. 

SCHEME OF ARRANGEMENT for modifying the Rights of a Class of 

Shareholders (p). 

(Heading as in Form No. 1 omitting reference to Judge.) 

Scheme of Arrangement between the above-named Company and 
(1) the holders of the 6 per cent. Cumulative Preference Shaies of the 
Company, and (2) the holders of the Deferred Shares of the Company. 

Preliminary. 

(a) The authorised share capital of.. Limited (in this 

Scheme called " the Company ”) is £ .divided into.6 per cent. 

Cumulative Preference Shares of £1 each of which.Cumulative 

Preference Shares and no more have been issued and are all fully paid up 

and.Deferred Shares of is. each all of which have been issued and 

are fully paid up. 

(b) (Here set out rights of both classes of Shares as in (b) in Form 62). 

Scheme. 

1. Every four of the Deferred Shares of is. each shall be consolidated 
into one share of 4s. and the shares resulting from such consolidation shall 
be called " Ordinary Shares.” The holders at the date when this Scheme 
takes effect of such Ordinary Shares of 4s. each are in this Scheme called 
“ the Original Ordinary Shareholders.” 


ip) See Practice and Procedure, p. 91, ante. 
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2. Each of the 6 per cent. Cumulative Preference Shares of £1 shall be 
subdivided and converted into five Ordinary Shares of 4s. each ranking 
pari passu in all respects with the Ordinary Shares of 4s. each resulting 
from the consolidation aforesaid as so to form one uniform class therewith 
and so that no further preferential dividend shall become payable thereon 

in respect of any period subsequent to the., 19.... The holders 

at the date when this Scheme takes effect of the Ordinary Shares of 4 s. 
each resulting from such subdivision and conversion are in this Scheme 
called " the Original Preference Shareholders/' 

3. Forthwith upon such subdivision and conversion taking effect each 
Original Preference Shareholder shall be bound to transfer without pay¬ 
ment two out of every complete three of the Ordinary Shares of 4s. each 
held by him to an Original Ordinary Shareholder or Shareholders and so 
that the aggregate number of shares which the Original Preference Share¬ 
holders become so bound to transfer as aforesaid shall be transferred 
rateably amongst the Original Ordinary Shareholders according to their 
holdings at the date when this Scheme takes effect of Ordinary Shares 
resulting from the consolidation above referred to. The Directors of the 
Company shall prescribe the transferees of such shares so as to give effect 
to the provisions of this clause. 

4. The Directors of the Company may appoint any person or persons 
to execute, on behalf of the persons bound under the provisions of this 
Scheme to transfer any shares, any transfers which may be required for 
giving effect to this Scheme and any transfer executed by any such 
appointee or appointees shall be valid and effective accordingly and shall 
be binding upon all the persons upon whose behalf it is executed. 

5. On this Scheme taking effect all the holders of shares in the Company 
shall be bound to send in to the Company the existing Certificates of their 
holdings of such shares and the Company shall in due course thereafter 
issue to them Certificates for their holdings of Ordinary Shares of the 
Company as the same will exist as the result of this Scheme. If any 
Shareholder shall fail to so deliver up his Certificate or Certificates the 
Company shall be at liberty to issue a new Certificate in place of the one 
not so delivered up and on the issue of any new Certificate hereunder the 
Certificate in place of which it is issued shall be deemed to have been 
cancelled as from the date of such issue. 

6. All costs and expenses properly incurred by any person or company 
leading up to and of and incident to and in respect of the negotiations for 
and preparation of this Scheme and carrying the same into effect shall 
be paid by the Company forthwith. 

7. The Company may assent on behalf of all concerned to any modi¬ 
fications of this Scheme or conditions which the Court may think fit to 
approve or impose. 

Dated the.. 19.... 


64. 

SCHEME OF ABBANQEMENT for a Moratorium (q). 

(Heading as in Form No. 1, omitting reference to Judge.) 

Scheme of Arrangement between the above-named Company and 

(a) The holders of 4^ % Debenture Stock of the Company ; and 

(b) The holders of 5 % Debentures to Bearer of the Company. 


(q) See Practice and Procedure, p. gi, ante. 
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Preliminary. 

(A) The Company has issued and there is outstanding £ .4^ % 

Debenture Stock (hereinafter called " the Debenture Stock ") secured by 

a Trust Deed dated the.. 19..., of which.and 

.are the present Trustees, constituting a first floating charge 

on the Company's undertaking and assets. Interest on this Stock is in 
arrear from the., 19.... 

(B) The Company has issued and there are outstanding £ .5 % 

Debentures to Bearer (hereinafter called " the Debentures ") secured by 

a second Trust Deed dated the., 19..., of which. 

and.are the present trustees, constituting a floating charge on 

the Company's undertaking and assets ranking immediately after the 
floating charge in favour of the Trustees for the holders of the said 4 % 
Debenture Stock. Interest on the said Debentures is in arrear from 
the.. 19.... 


Scheme. 

1. Notwithstanding anything contained in the said Trust Deeds or 
either of them the due date for payment by the Company of the interest 

on the Debenture Stock for the half-year to the., 19..., and of 

the interest on the Debentures for the same half-year and of all further 
half-yearly instalments of interest on the Debenture Stock or the Deben¬ 
tures falling due for payment during the moratorium period as hereinafter 
defined shall be postponed until the day following the termination of the 
moratorium period on which day all such interest shall be payable and 
shall be paid by the Company together with interest on the several instal¬ 
ments thereof at the rate of.% per annum from the original due 

dates for payment of such instalments to the date of actual payment 
thereof. 

2. The expression " the moratorium period " as herein used shall 

mean the period from the., 19...to the.. 19..., 

or any later date to which the said period may be extended under the 
provisions of Clause 3 hereof. 

3. The Trustees for the time being of the said Trust Deeds may in 
their discretion if they think fit extend the moratorium period until the 

.. 19..., and if they so extend the said period may similarly 

further extend the same until the.. 19.... 

4. Failure by the Company to pay on the dates for payment thereof 
fixed by the said Trust Deeds any interest the payment whereof is hereby 
postponed shall not constitute a default on the part of the Company 
under the said Trust Deeds or render enforceable the security thereby 
constituted. 

5. If at any time during the moratorium period (either original or 
extended) any of the following events shall happen, namely : 

(a) an Order is made or an effective Resolution is passed for Winding- 

up the Company ; or 

(b) a Receiver of all or any part of the Company's undertaking or 

property is appointed ; or 

(c) a distress or execution or other analogous process is levied or 

enforced upon or against any of the properties or assets of the 

Company 

the Trustees for the time being of either of the said Trust Deeds may give 
notice in writing to the Company terminating the moratorium period and 
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thereupon all interest the payment of which is hereby postponed shall 
become payable in accordance with the provisions of Clause 1 hereof. 

6. Notice of every extension or termination by the said Trustees of 
the moratorium period shall be given by the Company forthwith by post 
to all the holders of the Debenture Stock and shall be advertised by the 

Company forthwith in the "." newspaper and one other 

London daily newspaper. 

7. The Company shall be at liberty, notwithstanding the terms 
hereof, to accelerate in any way and at any time the payment of the whole 
or any part of the interest payment of which is hereby postponed. 

8. The Company may consent on behalf of all concerned to any modi¬ 
fication of this Scheme or any terms or conditions which the Court may 
think fit to approve or impose. 

Dated the.. 19.... 


65 . 

SCHEME OF ARRANGEMENT and Reconstruction (r). 

(Heading as in Form No. 1, omitting reference to Judge.) 

Scheme of Arrangement between the above-named Company and 

(a) The holders of Cumulative Preference Shares of the Company ; 

and 

(b) The holders of Ordinary Shares of the Company. 

Preliminary. 

A. The share capital of.. Limited (hereinafter called 

" the present Company '') is £ .divided into.Cumulative 

Preference Shares and.Ordinary Shares of £1 each all of which are 

issued and fully paid up. 

B. The Preference Shares of the present Company carry a fixed 

cumulative preferential dividend at the rate of.per cent, per annum 

and in a winding-up are preferential over the Ordinary Shares for repay¬ 
ment of capital and arrears of dividend, but do not confer the right to 
any further participation in profits or assets. The dividend on the 
Preference Shares has been paid to the month of.,19... only. 

C. The present Company has issued and there is outstanding £ . 

7 % Debentures constituting a charge on the undertaking and all the 
properties and assets of the present Company. All the said Debentures 

are held by the present Company's Bankers.. Limited 

(hereinafter called “ the Bank ") as security for the present Company's 
indebtedness to the Bank on loan and current account, amounting as at 
the date hereof to £ .or thereabouts. 

D. Part of the present Company's freehold house property is subject 

to legal mortgages to the Bank for the sum of £ .together with 

interest thereon and bank charges. 


(r) See Practice and Procedure, p. 91, ante. This scheme can be adapted where 
the scheme involves the amalgamation of two or more existing companies. As to 
reconstruction and amalgamation, see 5 Halsbury’s Laws (1949 Vol.) 860, 870 et seq . 
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Scheme. 

1. A new Company (hereinafter called " the new Company ”) shall 
be formed under the Companies Act, 1948, as a company limited by shares 
with the same name as the present Company or some other suitable name. 

2. The share capital of the new Company shall be £ .divided 

into.Cumulative Preference Shares and.Ordinary Shares 

all of £ .each. The Cumulative Preference shares shall carry a fixed 

.per cent, cumulative preferential dividend and in a winding-up 

shall be preferential over the Ordinary Shares for repayment of capital 
and arrears or deficiency of dividend, but shall not confer any further 
right of participation in profits or assets. 

3. The primary object of the new Company shall be to acquire the 
undertaking and all or any of the properties, rights, debts and liabilities 
of the present Company on the terms of this Scheme, and the first Direc¬ 
tors of the new Company shall be persons nominated in writing by a 
majority of the Directors of the present Company in office when the new 
Company is incorporated. The Memorandum and Articles of Associa¬ 
tion of the new Company shall be framed in accordance or substantially 
in accordance with the proof print already prepared and subscribed for 

identification by.. with such modifications, if any, as the 

Court may approve. 

4. Upon this Scheme becoming operative the undertaking and all 
the properties, assets and rights of the present Company as then existing 
shall be transferred to and vest in the new Company, subject to all exist¬ 
ing incumbrances thereon (including in particular the said Mortgages 
to the Bank on part of the present Company's freehold house property 

for £ .and interest and the charges created by or for securing the 

said £ .Debentures of the present Company held by the Bank), 

and all the debts and liabilities of the present Company as then existing 
(including in particular its liabilities in respect of its secured indebtedness 
to the Bank aforesaid) 9hall be transferred to and become the debts and 
liabilities of the new Company. 

5. Upon this Scheme becoming operative the members of the present 
Company shall 

(a) in respect of every four Cumulative Preference Shares of the 

present Company held by them on that date become and be 
entitled to, and have issued to them, five Cumulative Preference 
Shares of £1 each in the new Company credited as fully paid up 
and ranking for dividend as from the.. 19.... 

(b) in respect of every Ordinary Share in the present Company held 

by them on that date become and be entitled to, and have issued 
to them, five Ordinary Shares of £1 each in the new Company 
credited as fully paid up. 

6. The entire share capital of the new Company shall be appropriated 
to the members of the present Company in the proportions and manner 
provided by the last preceding Clause and shall with all reasonable des¬ 
patch after this Scheme shall have become operative be allotted and issued 
credited as fully paid up to such members accordingly. 

7. For the purpose of Section 52 (1) of the Companies Act, 1948, an 
office copy of the order of the Court sanctioning this Scheme shall be 
deemed the contract in writing constituting the title of the members of 
the present Company to the allotments of shares in the new Company to 
be made to them pursuant to this Scheme. 












[VoLVIA 


108 Proceedings under Order 53B 

8. This Scheme shall become operative as soon as 

(a) this Scheme shall have been sanctioned by an Order of the 

Court under Section 206 of the Companies Act, 1948, and 
an office copy of the said Order shall have been delivered 
to the Registrar of Companies for registration ; 

(b) the new Company shall have been formed; and 

(c) the Court shall either by the Order sanctioning this Scheme, 

or by subsequent Order or Orders made under Section 208 
of the said Act have given all necessary directions for enabling 
this Scheme to be carried into effect including directions for 
dissolution (either forthwith or after an interval of time) 
without winding-up of the present Company ; 

and unless this Scheme shall have become operative as aforesaid on or 

before the.19..., or such later date, if any, as the Court may 

allow, the same shall never become operative. 

9. The present Company may consent on behalf of all persons con¬ 
cerned to any modification of this Scheme or to any condition which the 
Court may think fit to approve or impose. 

Dated the.. 19.... 


66 . 

SCHEME of Arrangement with Creditors of Company. 

{Heading as in Form No. 1 omitting reference to Judge.) 

Scheme of Arrangement between the above-named Company and 
its General Creditors as hereinafter defined. 


Preliminary. 

A. In this Scheme the following expressions shall unless the context 
otherwise requires have the meanings set opposite the same respectively : 


“ The Company ” 

“ The Debentures ” 


11 The Debenture Holder ” 
“ The Receiver ” 


“ The Fixed Date ” 

“ The Bank ” 

" The Bank Guarantors ” 
" Preferential Creditors ” 


The.outstanding Debentures of the 

Company all dated the.. 

19..., each securing the principal sum of 

£ .with interest thereon at the rate 

of 4^ per cent, per annum and charged on 
all the property of the Company. 

.the registered holder of the 

Debentures. 

.the person duly appointed 

by the Debenture Holder as Receiver and 
Manager of the property charged by the 
Debentures. 

The., 19..., being the date 

of the appointment of the Receiver. 

.Bank, Limited. 

.and the Debenture Holder. 

Creditors of the Company whose claims 
as at the Fixed Date would have been 
preferential under Section 319 of the 
Companies Act, 1948, had an Order for 
the Winding-up of the Company been 














VoLVIA] 


Schemes of Arrangement 


109 


made on the fixed date to the extent to 
which such debts would have been so 
preferential or whose claims are for 
amounts accrued or accruing due by the 
Company in respect of rent or the supply 
of water gas electrical energy or telephone 
service. 

" The General Creditors ” All creditors of the Company as at the 

Fixed Date other than (1) the Debenture 
Holder (2) the Bank (3) the Bank 
Guarantors in respect of claims arising 
or to arise under the guarantees above- 
mentioned and (4) Preferential Creditors. 

B. The Company was indebted to the Bank at the Fixed Date in the 

sum of £.which sum together with interest and charges thereon is 

still due and owing. 

C. The Debenture Holder has given a sole guarantee of the indebted¬ 
ness of the Company to the Bank in the principal sum of £.and the 

remaining Bank Guarantor has guaranteed the indebtedness of the 
Company to the Bank in the principal sum of £. 

D. The Bank has not at the date hereof made any demand on the 
Company for payment and has not required payment by the Bank 
Guarantors or by either of them under the guarantees given by them 
respectively. 

Scheme. 

1. Upon this Scheme becoming operative the Company shall:— 

(i) Pay the costs charges expenses and remuneration of the 
Receiver. 

(ii) Indemnify the Receiver against all liabilities incurred by him 
personally as Receiver and Manager. 

(iii) Pay the amounts owing to the Debenture Holder under the 
Debentures. All such payments shall be made out of the sums to 
be provided under Clause 2 hereof and the Debenture Holder shall 
thereupon remove the Receiver and release the Debentures. 

2. The Debenture Holder will upon this Scheme becoming operative 

forthwith lend to the Company such sums as shall be necessary to provide 
for the matters referred to in paragraphs 1, 3 and 4 thereof on the security 
of a Debenture to be issued by the Company charging the whole of the 
undertaking and assets of the Company carrying interest at a rate not 
exceeding.per cent, per annum. 

3. The following creditors of the Company in so far as not already paid 
shall be paid by the Company in full:— 

(a) Creditors as at the Fixed Date in respect of preferential claims. 

(b) Receivership creditors being creditors in respect of debts in¬ 
curred by the Receiver in respect of which he is entitled to indemnity. 

(c) The Debenture Holder. 

4. Each General Creditor of the Company shall accept from the 
Company in full discharge and satisfaction of his debt as admitted 
established or to be established a cash composition equal to 5s. in the £ of 
such debt as the same would have been provable had the Company been 
placed in an insolvent winding-up commencing bn the Fixed Date. Such 
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cash composition shall be payable by the Company within twenty-eight 
days after this Scheme shall have become operative or after the debt shall 
have been established whichever is the later. 

5. The pending Petition for the compulsory winding-up of the Com¬ 
pany presented to the High Court of Justice on the ., 19..., 

the short title and reference to the record whereof is “ In the Matter of 

the Company and In the Matter of The Companies Act, 1948, No. 

of 19..." shall upon the sanction of the Court being given to this Scheme 
with such (if any) modifications additions or conditions as the Court 
may think fit to approve or impose be dismissed on the terms that the 
costs of all parties who have hitherto appeared on the hearing thereof 
shall be taxed and paid by the Company. 

6. This Scheme (which expression means this Scheme in its present 
form or with any modifications thereof or additions thereto or conditions 
approved or imposed by the Court) shall become operative as soon as an 
office copy of the Order sanctioning this Scheme shall have been delivered 
for registration to the Registrar of Companies as required by the Companies 
Act, 1948. 

7. All the costs charges and expenses of and incidental to the negotia¬ 
tions for and preparation of this Scheme and carrying the same into effect 
shall be borne by the Company. 

8. The Company may consent to any modification of or addition to 
this Scheme or any condition which the Court may think fit to approve or 
impose. 

Dated the.. 19.... 


67 . 

SCHEME of Arrangement, Reconstruction and Amalgamation, 

(Heading as in Form No. 1, omitting reference to Judge , intituled in the 
matter of each of the three Companies.) 

Scheme (under Sections 206 and 208 of the Companies Act, 1948) for 
the reconstruction and amalgamation of the above-named Companies. 

Preliminary. 

(1) In this Scheme :— 

“ The Holding Company 99 means the above-named A. B. Company, 
Limited. 

" The Colliery Company ” means the above-named E. F. Company, 
Limited. 

" Chemicals ” means the above-named D. C. Company, Limited. 

(2) The Holding Company was incorporated under the Companies 

Act, 1862, and its present share capital is £ .divided into. 

Ordinary Shares of 5s. each of which.Shares have been issued and 

are fully paid up and are widely held among the public. 

(3) The CoUiery Company was incorporated under the Companies 

Act, 1929, and its present share capital is £ . divided into. 

Redeemable Preference Shares of £1 each and.Ordinary Shares of 

£1 each all of which have been issued and are outstanding and fully paid 
up and all of which are beneficially owned by the Holding Company. 

(4) Chemicals was incorporated under the Companies Act, 1862, and 
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its present share capital is £ .divided into.Shares of £100 each 

of which.Shares have been issued and are fully paid up and are all 

beneficially owned by the Holding Company. Chemicals is the holder 

and beneficial owner of.Ordinary Shares of 5s. each in the capital 

of the Holding Company (s). 

(5) The assets of the Holding Company at the., 19..., 

were of a book value of £ .and comprised (in addition to the shares 

in the Colliery Company and Chemicals) considerable freehold and lease¬ 
hold land and buildings a quarry and plant a brickworks and plant a 
number of investments both quoted and unquoted divers other current 
assets and a claim for compensation (still awaiting determination) in 
respect of assets which vested in the National Coal Board while its liabili¬ 
ties and provisions on the said date amounted to £ . 

(6) The assets of the Colliery Company at the said date were of a book 

value of £ .and comprised a claim for compensation (still awaiting 

determination) in respect of assets which vested in the National Cod 

Board a controlling interest in the share capital of.. Limited 

(a Company which has similar claims for compensation still awaiting 
determination) and divers current assets including a considerable sum of 
cash while its liabilities and provisions on the said date amounted to 


(7) The assets of Chemicals at the said date were of a book value of 

£ .and comprised some freehold land and plant a claim for compen¬ 

sation (still awaiting determination! in respect of assets which vested in 
the National Coal Board certain book debts and a considerable amount 
of quoted investments and cash while its liabilities and provisions on the 
said date amounted to £ . 

(8) The aggregate book value on the said date of the assets of the three 

Companies (excluding inter-Company holdings and debts) was £ . 

while the aggregate of their liabilities and provisions (excluding inter¬ 
company indebtedness) was £ .and the net book value of the com¬ 
bined undertaking was accordingly £ . 

(9) Apart from the quarry and brickworks above referred to (which 
are small undertakings and of which it is intended shortly to dispose) 
none of the three Companies carries on any active business and the only 
useful purpose served by keeping them or any of them in being is the 
prosecution of the above-mentioned claims to compensation. 

(10) It is therefore desired to realise and distribute to the members of 
the Holding Company the assets of the three Companies other than (a) the 

said claims to compensation, (b) the shares in.. Limited and 

(c) sufficient cash and other liquid assets to satisfy in due course all the 
liabilities of each of the three Companies all the assets not so realised and 
distributed being vested (so far as not already vested) in the Colliery 
Company which shall assume the liabilities of the other two Companies 
and shall continue in being with a reduced share capital to be held by the 
present members of the Holding Company that company and Chemicals 
being wound up or dissolved. 

Scheme. 

1. Upon a date to be appointed by the Court:— 

(a) There shall be transferred to and vest in the Holding Company 
subject to all then existing mortgages and charges (if any) 


(s) See now s. 27 of the Act; 3 Halsbury's Statutes, 2nd Edn., 481. 
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thereon the following portion of the undertaking properties 
assets rights and powers of Chemicals as then existing that 
is to say :— 

(i) All its freehold land and buildings (if any). 

(ii) All its plant and machinery (if any). 

(iii) All its investments in stocks shares and securities (if 

any) other than the said.Ordinary Shares in 

the Capital of the Holding Company. 

(iv) All its cash in hand and at its Bankers. 

(v) All rights and powers to which it is entitled in con¬ 

nection with the foregoing properties and assets or 
any of them. 

(b) There shall be transferred to and vest in the Colliery Company 

subject to all then existing mortgages and charges (if any) 
thereon the remainder of the undertaking properties assets 
rights and powers of Chemicals as then existing. 

(c) There shall be transferred to and become the debts liabilities 

and duties of the Colliery Company all the debts liabilities 
and duties of Chemicals as then existing. 

2. At the expiration of one month after the date so appointed or on 
such other date (if any) as the Court may by the Order directing such 
dissolution prescribe Chemicals shall be dissolved without winding-up. 

3. Upon the said date :— 

(a) There shall be transferred to and vest in the Colliery Company 

subject to all then existing mortgages and charges (if any) 
thereon the following portion of the undertaking properties, 
assets, rights and powers of the Holding Company as then 
existing that is to say :— 

(i) All its claims to compensation in respect of assets 

which vested in the National Coal Board. 

(ii) All its stock in trade (if any). 

(iii) All its book debts (if any). 

(iv) All rights and powers to which it is entitled in con¬ 

nection with the foregoing properties and assets or 
any of them. 

(b) There shall be transferred to and become the debts liabilities 

and duties of the Colliery Company all the debts liabilities 
and duties of the Holding Company as then existing except 
(i) its contingent liabilities as then existing in respect of 
uncalled liabilities on any of its investments not fully paid 
up and (ii) its liabilities to any of its own members in respect 
of amounts due to but unclaimed by such members in respect 
of dividends or paid up share capital returned. 

4. Upon the said date there shall be transferred to and vest in the 
Holding Company subject to all then existing mortgages and charges 
(if any) thereon the following portion of the undertaking properties assets 
rights and powers of the Colliery Company as then existing that is to 
say:— 

(a) All its investments in stocks shares and securities (if any) 

other than stocks shares and securities of.. 

Limited or of the Holding Company. 
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(b) All its cash in hand and at its Bankers except such amount of 
cash as shall exceed by £ .the aggregate amount of :— 

(i) the liabilities of the Colliery Company, 

(ii) the liabilities of Chemicals, and 

(iii) the liabilities of the Holding Company, 

excluding liabilities of any of the three Companies to any 
others of them and excluding those liabilities of the Holding 
Company which are not by virtue of this Scheme to become 
liabilities of the Colliery Company the aggregate amount of 
such liabilities to be ascertained for this purpose as on such 
date before this Scheme becomes operative as the Court shall 
think fit to fix or approve and such liabilities to comprise 
(excluding as aforesaid) all liabilities in respect of all debts or 
claims which would be admissible to proof in the winding-up 
of the Colliery Company Chemicals and the Holding Company 
respectively if such date had been the date of commencement 
of the winding-up of each of the said Companies and so that a 
certificate of the Holding Company's Auditors as to the 
amount of cash to be retained by the Colliery Company under 
this provision shall be conclusive and binding. 

5. The capital of the Colliery Company shall be reduced to £ . 

divided into.Shares of 4s. each by cancelling and extinguishing all 

the.Redeemable Preference Shares of £1 each and.of the 

Ordinary Shares of £1 each and cancelling 165. of the capital paid up on 

each of the remaining.Ordinary Shares of £1 each and reducing the 

nominal amount of each such share to 4s. 

6. The Directors of the Holding Company shall as soon after this 
Scheme shall have become operative as they may consider it convenient 
so to do take all steps necessary on their part to be taken with a view to 
the voluntary winding-up of the Holding Company but shall before such 
winding-up takes place procure the Colliery Company to adopt new 
Articles of Association having an effect substantially similar to the effect 
of the present Articles of Association of the Holding Company. 

7. In the winding-up of the Holding Company the.Shares 

therein at present owned by Chemicals which as a result of this Scheme 
will have become owned by the Colliery Company shall be excluded from 
participation in the distribution by the liquidator of the assets of the 
Holding Company among its contributories and as part of such distribu¬ 
tion there shall be distributed in specie amongst the holders of the remain¬ 
ing.Shares of 5s. each in the capital of the Holding Company pro 

rata to their respective holdings thereof the.Shares of 4s. each in 

the reduced capital of the Colliery Company. 

8. This Scheme (which expression as herein used means this Scheme 
in its present form or with or subject to any modification or condition 
approved or imposed by the Court) shall become operative as soon as :— 

. (a) An Order of the Court shall have been made under Section 206 
of the Companies Act, 1948, sanctioning this Scheme and an 
office copy of the Order shall have been delivered to the 
Registrar of Companies for registration and 
(b) The Court shall (either by the Order sanctioning this Scheme or 
by a subsequent Order or Orders made under Section 208 
of the said Act) have made provision for any matters neces¬ 
sary to secure that the reconstruction and amalgamation 
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involved in this Scheme shall be fully and effectively carried 
out and 

(c) The reduction of the capital of the Colliery Company provided 
for by this Scheme shall have been confirmed by the Court 
and shall have taken effect. 

9. The Holding Company may consent on behalf of all persons con¬ 
cerned to any modification of the Scheme or to any condition which the 
Court may think fit to approve or impose. 

Dated the.day of.. 19.... 


68 . 

OBIOINATINO EX PARTE SUMMONS for leave to convene Meetings 
to consider a Scheme of Arrangement (t). 

[Heading as in Form No. 1 («).) 

Let all parties concerned, etc. [continue as in Form No. 3 ex parte) 

.that the applicant may be at liberty to convene [a] separate 

Meeting[s] to be held at.in the City of.of [ 'then 

set forth a description of the class of persons , for example , the holders of 
the 4J % Debenture Stock of the Company 

or 

the Creditors of the Company on the.. 19..., other than 

Preferential Creditors 

or 

the holders of the issued Preference Shares in the capital of.. 

Limited, entitled to the benefit of the Deed of Guarantee dated the 

.,19..., and made between the Company M the one part and 

the said.. Limited of the other part 

or 

(1) the holders of the Preference Shares of the above-named Company 

and 

(2) the holders of the Ordinary Shares of the above-named Company] 

for the purpose of considering and if thought fit approving with or with¬ 
out modification a Scheme of Arrangement proposed to be made between 
the above-named Company and the holders of the said Preference Shares 
and the holders of the said Ordinary Shares [or as the case may require). 

And that directions may be given as to the method of convening the 
said Meetings. 

And that.of.in the County of. 

a director of the above-named Company, or failing him.of 

.in the County of.a director of the above- 

named Company, may be appointed Chairman of the said Meetings and 
to report the result thereof to the Court. 

Dated [continue as in Form No. 3). 


(/) See Practice and Procedure, p. 92, ante. 

(w) Where a scheme involves classes of creditors or members of various companies 
the summons should be entitled in the matter of all the companies and in the matter 
of the Companies Act, 1948. 
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69. 

AFFIDAVIT in support of Summons for Meetings to consider Scheme of 
Arrangement in Form 62 (v). 

(Heading as in Form No. 1.) 

I#.of (here insert address and a description of deponent as, 

e.g. Chairman of the above-named Company) make oath and say as 
follows : 

1. I am and have been since., 19..., a Director \add, if 

applicable , and since.. 19..., Chairman of the Directors] of the 

above-named Company (hereinafter called " the Company ”) and am 
intimately acquainted with the affairs of the Company and am authorised 
by the Board of Directors thereof to make this Affidavit on behalf of the 
Company. 

2. The Company was incorporated in the year.under the Com¬ 

panies Acts, 1862 to 1900 (or as the case may be), as a Company limited by 

shares. The document now produced and shown to me marked ".” 

is the Certificate of Incorporation of the Company. 

3. The registered office of the Company is situate at.in 

the County of.. 

4. The objects for which the Company was established were to (here 

set forth shortly the main objects of the Company) and the other objects set 
forth in the Memorandum of Association thereof. The document now 
produced and shown to me marked ".” is a print of the Memor¬ 

andum and Articles of Association of the Company, including copies or 
prints of all Agreements and Resolutions by law required to be embodied 
therein or annexed thereto. 

5. The Company commenced to carry on business shortly after its 
incorporation and has continued to carry on business ever since. 

6. (w) The capital of the Company was originally and still is £ . 

divided into.6 % First Cumulative Preference Shares of £1 each 

.7 % Cumulative Participating Preference Shares of £1 each and 

.Ordinary Shares of £1 each, the whole of which have been issued 

and stand credited in the books of the Company as fully paid up. 

7. The 6 % First Cumulative Preference Shares carry a fixed cumu¬ 
lative preferential dividend at the rate of 6 % per annum. The 7 % 
Cumulative Participating Preference Shares are entitled, after payment 
of the dividends due to the 6 % First Cumulative Preference Shareholders, 
to the payment of a preferential dividend at the rate of 7 % per annum 
and after payment of a dividend at the rate of 7 % per annum on the 
Ordinary Shares the 7 % Cumulative Participating Preference Shares 
and the Ordinary Shares rank pari passu for further dividends in propor¬ 
tion to the capital paid up thereon respectively. None of the said classes 
of shares has any priority in a winding-up. Each share in the Company 
carries the right to one vote upon a poll. 

8. The dividends on the 6 % First Cumulative Preference Shares and 

on the 7 % Cumulative Participating Preference Shares are in arrear 
from the... 19..., and at the.. 19..., the amount of 


( v) See Practice and Procedure, p. 92, ante. 

(w) If there have been alterations of capital, the alternatives to paragraph 4 
of Form No. 9 can be adapted. In a Scheme which does not involve a reduction of 
capital it is not necessary to prove how the capital has been paid up and a simple 
statement of the capital as in paragraph 6 is all that is required. 
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such arrears will after deduction of income tax at the rate of.in the 

pound amount to £ .and £ .respectively. 

9. The Board of the Company are desirous of carrying out a Scheme 
of Arrangement which involves a modification of the rights of the Share¬ 
holders and of certain Creditors of the Company. A copy of the proposed 

Scheme is now produced and shown to me marked ".” As 

appears therefrom the Scheme involves : 

(i) the cancellation of all arrears of dividends on both classes of 

Preference Shares 

(ii) the conversion and sub-division of each £17% Cumulative 

Participating Preference Share into 4 Ordinary Shares of 5s. 
each ranking pari passu with the other Ordinary Shares of the 
Company ; 

(iii) the sub-division of each £1 Ordinary Share into 12 Ordinary 

Shares of is. Sd. each and the subsequent consolidation of such 
12 shares of is. Sd. each into four shares of 5s. each ; and 

(iv) the surrender by the Ordinary Shareholders of J and \ of their 

holdings of Ordinary Shares to the holders of the 6 % First 
Cumulative Preference Shares and to the holders of the 7 % 
Cumulative Participating Preference Shares respectively. 

10. The Creditors who will be affected by the Scheme are the holders 

of (i) the First Mortgage Debenture Stock of the Company, and (ii) the 
B Mortgage Debenture Stock of the Company, particulars of which are 
set forth in Preliminary Clause (d) of the said Scheme. Prints of the 
Trust Deeds securing the said Stocks are now produced and shown to me 
and marked “. ” and ".” respectively. 

11. Unless some such arrangement as is embodied in the Scheme 
which this Court is asked to sanction is carried into effect it is calculated 

that at the present rate of profit of the Company it would take.years 

and.years to pay off the arrears of dividend due on the 6 % First 

Cumulative Preference Shares and the 7 % Cumulative Participating 
Preference Shares of the Company, and there would be no real prospect 
of any dividend being paid on its Ordinary shares at any time in the 
future. If on the other hand the Scheme is sanctioned by the Court all 
such arrears will be extinguished forthwith and the reduction in the rate 
of Debenture interest hereinafter mentioned will, it is hoped, enable the 
Company to pay the dividends on its 6 % First Cumulative Preference 
Shares and a dividend on the Ordinary Shares resulting from the recon¬ 
struction of the Company's capital embodied in the said Scheme. Ac¬ 
cordingly towards the end of the year 19..., the Company approached the 
holders of the said Debenture Stocks with a view to the formation of a 
scheme of arrangement between the Company and the holders of the said 
Stocks and the holders of the various classes of Shares in the Company's 


capital. 

12. By two Conditional Agreements each dated the., 19... 

and made between the Company of the one part and.on 


behalf of the holders of the said First Mortgage Debenture Stock and the 
said B Mortgage Debenture Stock it has been agreed that as from the 

., 19..., all the holders of the said Stocks will accept interest 

on their holdings at the rate of 4J % per annum conditionally upon the 
shareholders of the Company also agreeing to make concessions by which 
their rights and privileges will be altered, modified or abolished to the 
satisfaction of the directors of the Company. The said two Agreements 
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are now produced and shown to me marked ".” and ".” 

respectively. 

13. At Extraordinary General Meetings of the holders of the said 

respective Stocks duly convened and held on the., 19..., 

under the provisions of the Trust Deeds whereby such Stocks are respec¬ 
tively secured Extraordinary Resolutions were duly passed approving 
and ratifying the said Conditional Agreements and such Resolutions will 
accordingly become binding upon all the holders of the said Stocks if and 
when the aforesaid condition is fulfilled. Certified copies of the Minutes 
of the said Meetings are now produced and shown to me and marked 

“.” and ".” respectively. It is therefore not proposed to 

ask that separate meetings of the holders of the said Debenture Stocks 
should be convened by this Honourable Court. 

14. At an Extraordinary General Meeting of the Company held on 

the.. 19..., a series of Resolutions (due notice of the intention 

to propose which as Special Resolutions had been given to all the Share¬ 
holders of the Company) were proposed as Special Resolutions, by virtue 
of which the sub-division and consolidation of the shares in the Company 
and the alteration of the Articles of Association of the Company necessi¬ 
tated by the said Scheme of Arrangement will take effect upon the sanction 
of the Court to the said Scheme of Arrangement being obtained within 
twelve months of the date of the said meetings. The said Resolutions 
were all carried by the requisite majorities as Special Resolutions. 

15. For the purpose of bringing the said Scheme of Arrangement 
before this Honourable Court it will be necessary for the Company to 
hold separate Meetings of the holders of its Preference Shares and the 
holders of its Ordinary Shares. 

16. The great majority of the said Shares are registered in the names 
of holders with addresses in the United Kingdom. It is suggested that 
the advertisement of notice of the Meetings should be inserted in the 
" Times ” newspaper. 

17. It is further suggested that the Meetings should be held in London 

and that I, this deponent, or failing me.of.should 

be Chairman of each of the said Meetings {%). Each of the proposed 
Chairmen is a holder of Preference Shares and Ordinary Shares of the 
Company. 

18. If an Order is made by this Honourable Court directing the Com¬ 

pany to convene such Meetings, it is proposed to send with every Notice 
convening such Meetings a print of a circular letter containing the infor¬ 
mation required to be disclosed by Section 207 of the Companies Act, 
1948 in the form of the draft letter now produced and shown to me and 
marked “.” 

Sworn, etc. 


70. 

AFFIDAVIT in support of the Scheme of Arrangement in Form 63 (y), 
(Heading as in Form No, 1). 

(Commencement and paragraphs 1 to $ as in Form No, 69.) 

6. The capital of the Company now is £ .divided into. 

6 per cent. Cumulative Preference Shares of £1 each, of which.shares 

(x) In practice the Court will usuaUy require the chairman of the meeting to be a 
member of the class. 

(y) See Practice and Procedure, p. 92, ante. 
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have been issued and are fully paid and.Deferred Shares of is. each, 

all of which have been issued and are fully paid. 

7. It is very desirable in the interest of the Company with a view to 

enhancing its status and facilitating further expansion and development 
of its undertaking that it be converted from a private into a public 
company and that its capital be reorganised with a view to quotation of 
and dealings in its shares on the London and Provincial Stock Exchanges. 
Such reorganisation can best be achieved through proposals which have 
been embodied in a Scheme of Arrangement proposed between the 
Company and its Cumulative Preference and Deferred Shareholders 
respectively. A print of the proposed Scheme is now produced and shown 
to me marked “.” 

8. The said proposed Scheme has received the careful consideration of 
the Board of Directors of the Company. In my opinion and that of my 
colleagues on the Board it is a fair and reasonable scheme and is in our 
judgment essential in the interests of the Company for its further 
extension. 

9. 10,11 and 12. (As in paragraphs 15, 16, 17 and 18 of Form No , 69 
adapted.) 

Sworn, etc. 

71. 

AFFIDAVIT in support of the Scheme of Arrangement in Form 64 (z). 

(Heading as in Form No. 1.) 

(Commencement and paragraphs 1 to 5 as in Form No. 69.) 

6. The capital of the Company is £ .divided into.Preference 

Shares of £1 each and.Ordinary Shares of £1 each, of which. 

Preference Shares and.Ordinary Shares have been issued and stand 

credited in the books of the Company as fully paid up. 

7. In pursuance of its powers in that behalf the Company has issued 

and there is outstanding £ . A\% Debenture Stock secured by a 

Trust Deed dated the.. 19..., and made between the Company 

of the one part and......and.as Trustees of the other 

part, constituting a first floating charge on the Company's undertaking 
and assets. A print of the said Trust Deed is now produced and shown 

to me marked ." The present Trustees of the said Trust 

Deed are.and. Interest on this stock is in 

arrear from the.. 19.... 

8. The Company has also issued and there is outstanding £ . 

5 % Debentures to Bearer secured by a second Trust Deed dated the 

.,19..., and made between the Company of the one part and 

.and.as Trustees of the other part, constituting 

a floating charge on the Company's undertaking and assets ranking im¬ 
mediately after the charge in favour of the Trustees for the holders of the 
said 4$ % Debenture Stock. A print of the said second Trust Deed is 


now produced and shown to me marked “." The present 

trustees of the said second Trust Deed are.and. 

Interest on the said Debentures is in arrear from the.. 19.... 


9. In the circumstances hereinafter mentioned it has become necessary 
for the Company to ask for a moratorium for payment of the interest 
due and falling due on the said Debenture Stock and Debentures to 

(x) See Practice and Procedure, p. 92, ante . 
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Bearer. A Scheme of Arrangement has accordingly been prepared, a 
print of which is now produced and shown to me marked “." 

xo. For the last.years, owing largely to decreased receipts 

resulting from road competition and increased working expenses caused 
by increases in the cost of materials and in labour charges resulting from 

social legislation in.. 19..., the Company has been unable to 

earn the interest on its Debenture Stock and Debentures. The result 

was that on the.it had an accumulated deficit on net revenue 

account amounting to £ .and it has had to defer effecting certain 

renewals and improvements which are required if the railway is to be 
operated to the best advantage. 

11. Negotiations have for some time past been proceeding with the 

.Government for the granting by that Government of a loan 

of sufficient amount to cover the cost of the necessary renewals referred 
to above and of subsidies designed to compensate the Company for its 
loss of revenue consequent upon the other matters also referred to above, 
and it is anticipated that such negotiations should result in the passing 

by the.Government of a law granting the Company the whole 

or the greater part of the relief asked for by it before the expiration of 
the full moratorium period to be granted under the Scheme, in which 
event the Company should be able to resume the payment of interest on 
its Debenture Stock and Debentures. It is for this reason that the Scheme 
provides for the moratorium period being in the first instance for one year 
only with power for the Trustees to extend it for a further period not 
exceeding two years, and for the Company making such payments, if 
any, of interest during the moratorium period as may be justified by the 
circumstances. 

12, 13, 14 and 15. ( 4 s in paragraphs 15, 16, 17 and 18 of Form No. 
69, adapted). 

Sworn, etc. 


72. 


AFFIDAVIT in support of the Scheme of Arrangement in Form 65 (a). 


[Heading as in Form No. 1.) 

[Commencement and paragraph 1 as in Form No. 69.) 

2. This Affidavit is made in support of the application made by the 
Company in the above matters that it may be directed to convene 
Meetings of the holders of (1) its Preference Shares and (2) its Ordinary 
Shares for considering a Scheme of Arrangement and Reconstruction 
under Sections 206 and 208 of the above Act proposed between the Com¬ 
pany and the holders of its said two classes of shares a print of which 

Scheme dated the.. 19...(hereinafter referred to as “the 

Scheme ”) is now produced and shown to me and marked "." 

3. The document now produced to me and marked “ .” is the 

proof print Memorandum and Articles of Association of the proposed new 
Company referred to in Clause 3 of the Scheme. 


5 - 

6 . 


(. 4 s in paragraphs 2, 3, 4 and 5 of Form 69 adapted.) 


7 ‘) 


(a) See Practice and Procedure, p 92, ante. 
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8. The document now produced and shown to me and marked “. 99 

is a copy of the Audited Balance Sheet and Accounts of the Company as 
at the.. 19.... 

9. The share capital of the Company and the rights attached to the 
two classes of shares into which that capital is divided are as stated in the 
preliminary statement to the Scheme. 

10. The secured indebtedness of the Company is also as stated in the 
preliminary statement to the Scheme. All the issued and outstanding 

Debentures of the Company for the aggregate amount of £ .therein 

mentioned are in substantially the form of the document now produced 

to me and marked “.”. The Bundle now produced to me fastened 

together and marked ".” contains true copies of the four Legal Mort¬ 
gages for securing a total sum of £ .together with interest and Bank 

Charges in favour of.Bank, Limited (hereinafter called " the 

Bank '') also referred to in the said preliminary statement. 

11. The Company carries on business as colliery proprietors at 

.in the County of.and also as pipe manufacturers 

with works at.in the said County the principal products of 

such works being.for which there is a constant demand and 

market. 

12. The sinking of the shafts on the Company’s present colliery was 
commenced in the year 19... and in the year 19... the Company first 

developed the.Seam at its colliery, which contains first class 

house coal, and in the year 19... it acquired the colliery leases and assets 

of the adjoining.Colliery where similar seams of coal exist 

and the Company thus increased the life of its colliery. Since that date 
the business has been expanded the output increased and the cost of 
production reduced. 

13. Until the end of the year 19... the company's pipe works were 
leased to third parties, and the said works have only been worked by the 
Company itself since that date. 

14. In each of the early years of the operation of the Colliery up to 
19... (with the exception of the year 19...) the undertaking as a whole was 
operated at a loss. Since the year 19... both branches of the Company's 
undertaking have been operating successfully and earning increasing 

profits, the net profits for the year to the.. 19..., after 

providing for interest on borrowed moneys, amounting to £ . The 

profits so earned have been applied towards the reduction of the Com¬ 
pany's indebtedness to the Bank which had been incurred in previous 
years. With the assistance of loans made for the purpose by the Bank, 
all the former debenture issues of the Company (other than the issue of 

£ .debentures now held by the Bank as security for its advances) 

have been repaid, and the Bank is now the only secured creditor of the 
Company. 

15. It was intended by the Directors when obtaining the financial 
assistance from the Bank as hereinbefore mentioned that the Company, 
so soon as its trading results justified its making such an issue, would 
make an issue to the public of long term securities for raising the money 
required by it for repaying its indebtedness to the Bank. The recent 
trading results of the Company now justify the making of such an issue, 
but to enable it to be made to the best advantage it is considered that the 
issued and paid up share capital of the Company should be increased to 

£ .as compared with the present issued share capital of £ .. It 

is further considered that such increase of paid up capital can best be 
effected by a Scheme of Arrangement and Reconstruction under Sections 
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206 and 208 of the Companies Act, 1948 and the Scheme has been prepared 
for this purpose. 

16. The provisions of the Scheme may be shortly summarised as 
follows : 


(a) A new Company is to be formed with the same name as the 
Company and with the primary object of acquiring upon the 
terms of the Scheme the whole of the undertaking properties and 
assets of the Company subject to its liabilities. 

(b) The capital of the new Company is to be £ .divided into 

.Cumulative Preference Shares of £1 each and. 

Ordinary Shares of £1 each. 

(c) The whole of the undertaking properties and assets (subject to 
all existing mortgages and charges) and all the debts and 
liabilities of the Company are to be transferred to and vested 
in the new Company by Order of the Court under Section 208 
of the Act. 

(d) As consideration therefor the new Company is to issue the 
the whole of its share capital to the Members of the present 

Company credited as fully paid up, the.Cumulative 

Preference Shares of the new Company being issued to and 
distributed rateably amongst the holders of the.Pre¬ 
ference Shares of the present Company, and the.Ordinary 

Shares of the new Company being issued and distributed 

rateably amongst the holders of the.Ordinary Shares of 

the present Company. 


17. Subject to the Scheme being carried into effect, it is intended that 
the Company shall be dissolved without winding-up by Order of the Court 
under Section 208 of the Act. 

18. \ 


19. 

20 * 


(j 4 s in paragraphs 15, 16, 17 and 18 of Form 69 adapted.) 


21. 


Sworn, etc. 


73 . 

AFFIDAVIT in support 0 ! the Scheme of Arrangement in Form 66 (b). 

(Heading as in Form No. 1.) 

(Commencement and paragraphs 1-3 as in Form No. 69.) 

4. The Company has recently suffered (in common with other busi¬ 
nesses of wholesale clothiers) a decline in business due mainly (a) to world 
increases in the prices of wool and other raw materials used in the business 
of the Company and (b) the general increase in the cost of marketing the 
Company's goods which has resulted in increased prices and a consequent 
falling off in the demand for the Company's goods. In such circumstances 
it has become necessary for the Company to ask its General Creditors to 
accept a Scheme of Arrangement. A Scheme has accordingly been 
prepared a copy of which is now produced and shown to me marked 


(1 b ) See Practice and Procedure, p. 92, ante. 
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The statements of fact therein contained are to the best of my 
knowledge and belief accurate. 

5. There is now produced and shown to me marked “." a list of 

the General Creditors of the Company as at the.. 19..., 

which list contains the last known address and the amount due to each 
of the said General Creditors. 

[6. Consequent upon the hearing of the Petition to wind-up the 
Company now before the Court, a meeting of the General Creditors was 

convened and held on the.. 19..., at which I took the Chair. 

At this meeting or since, most of the General Creditors have expressed 
their agreement to an adjournment of the Petition to wind-up the Com¬ 
pany to enable the Scheme of Arrangement to be submitted to the General 
Creditors of the Company.] 

7. The General Creditors of the Company predominantly carry on 
business in the [London] area and it is accordingly suggested that the 
proposed meeting of the General Creditors to approve the Scheme of 

Arrangement be held at.in the City of [London]. It is 

further suggested that Mr.of.be the Chairman 

of the said meeting, or failing him Mr.of. 

Both the said gentlemen are General Creditors of the Company and have 
consented to act as Chairman of the said meeting. 

8. (As in paragraph 18 of Form No. 69.) 

Sworn, etc. 


74 . 

AFFIDAVIT in support of the Scheme of Arrangement in Form 67 (c). 

(Heading as in Form No. 1.) 

(Commencement as in Form No. 69.) 

1. I am and have been since.. 19..., a Director and since 

.. 19... Chairman of the Directors of the above-named A. B. 

Company, Limited (hereinafter called “ the Holding Company "). I am 
duly authorised to make this Affidavit on behalf of the Holding Company 
and am able to depose to the matters hereinafter stated by me from 
knowledge acquired by me as Director and Chairman of the Holding 
Company. 

2. This Affidavit is made in support of the application made by the 

Holding Company by Summons dated the.. 19..., that it 

may be directed to convene a Meeting of its Members for considering the 
arrangement between the Holding Company and its Members embodied 
or involved in the Scheme for the Reconstruction and Amalgamation or 
partial amalgamation of the Holding Company and its two wholly owned 
subsidiaries the above-named E. F. Company, Limited (hereinafter called 
“the Colliery Company") and D. C. Company, Limited (hereinafter 

called “Chemicals") a print of which (dated the.. 19..., 

and hereinafter referred to as “ the Scheme ") is now produced and shown 
to me marked “.". 

3. The Holding Company was incorporated on the.. 18..., 

under the Companies Act, 1862, the Colliery Company was incorporated 
on the.. 19..., under the Companies Act, 1929, and Chemicals 


(c) See Practice and Procedure, p. 92, ante . 
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was incorporated on the... 18..., under the Companies Acts, 

1862 to 1880. The Certificates of Incorporation of the said three Com¬ 
panies are now produced and shown marked ".", "." and "." 

respectively. 

4. The registered offices of the Holding Company the Colliery Com¬ 
pany and Chemicals are all situate at.in the County of 

5. Each of the said three Companies shortly after its incorporation 
commenced to carry on business and has continued to carry on business 
ever since. 

6. The document now produced and shown to me marked “." is 

a print of the Memorandum and Articles of Association of the Holding 
Company and contains copies of all Special Resolutions passed since the 
adoption of its present Articles in the year 19.... 

7. The document now produced and shown to me marked “." 

contains printed copies of the last audited Balance Sheets and Profit and 
Loss Accounts of and other financial statements relating to the Holding 
Company the Colliery Company and Chemicals. 

8. The Colliery Company and Chemicals are wholly owned subsidiaries 
of the Holding Company and the share capitals of the said three Com¬ 
panies respectively are as set out in paragraphs (2), (3) and (4) of the 
Preliminary Statement to the Scheme. 

9. Paragraphs (5) to (9) of the said Preliminary Statement are true 
and by reason of the facts therein set forth it is desired to realise and 
distribute to the Members of the Holding Company all the assets of the 
said three Companies except for certain assets which with the liabilities 
of the group shall be vested in the Colliery Company the share capital 
of which (after a reduction thereof) shall be transferred to the Members 
of the Holding Company in specie in a winding-up thereof. 

10. The Scheme has accordingly been prepared and it provides 
(shortly stated) 

(a) For the transfer to the Holding Company of certain assets of 

Chemicals. 

(b) For the transfer to the Colliery Company of the remainder of the 

undertaking and assets and of the liabilities of Chemicals. 

(c) For the dissolution of Chemicals without winding-up. 

(d) For the transfer to the Colliery Company of certain of the assets 

and (with certain exceptions) the liabilities of the Holding 

Company. 

(e) For the transfer to the Holding Company of certain of the assets of 

the Colliery Company. 

(f) For the reduction of the issued capital of the Colliery Company to 

£ .divided into..shares of 45. each with a view to 

their distribution in specie in a subsequent winding-up of the 

Holding Company. 

11. It is proposed to convene a Meeting of the members of the Holding 
Company for the purpose of considering the Scheme. 

12,13 and 14. (As in paragraphs 16,17 and 18 of Form 69 adapted .) 

Sworn, etc . 
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75 . 

STATEMENT in compliance with Section 20? of the Act. 

(Name of Company.) 

(Explanatory Statement in compliance with Section 207 of the 
Companies Act, 1948.) 

(Address.) 

(Date.) 

To : 

The Holders of 5 per cent. First Mortgage Debenture Stock ; 

The Holders of 6 per cent. Second Mortgage Cumulative Income 
Debenture Stock ; 

The Holders of Preference Shares of £1 each ; 

The Holders of Ordinary Shares of 5s. each. 

Dear Sir (or Madam), 

I enclose a notice convening separate Meetings of (a) the holders of 

. (set out Meetings) for the.. 19.... These 

Meetings are being convened in pursuance of an Order of the High Court 
of Justice to consider the enclosed Scheme of Arrangement (under Section 
206 of the Companies Act, 1948) which if approved by the requisite 
majority at each Meeting will afterwards be submitted to the Court for 
its sanction. 

I also enclose a notice convening an Extraordinary General Meeting 
of the Company for the same day. 

As you are aware the Company became. (The circular 

should contain , not only the particular information required by the Section, 
but also such a statement of all the main facts as will enable the recipients to 
exercise their judgment on the proposed Scheme). 

The effect of the foregoing will be that [the Company will have no 
Debenture Stock or interest thereon outstanding and its Share Capital 
will consist of £ .divided into.Shares of is. each, etc\ 

[The Directors believe that the Scheme is the fairest that can be 
devised to enable the Company to continue under the extremely difficult 
conditions in which it is now placed. They are authorised by the Trustees 

for the.Stockholders and the.Stockholders to say that such 

Trustees, having considered the Scheme, are of opinion that the Scheme 
is one which can properly be submitted to those respective holders] [The 
Directors recommend the Scheme for acceptance by both classes of 
Shareholders]. 

[The interests of the Directors are as follows (d) :—] 

[The following are particulars of the holdings of the Directors and of 
the Trustees for the respective classes of Stockholders :—] 

A. B. holds £ .First Mortgage Debenture Stock and. 

Ordinary Shares of 5s. each and is also a Director and Shareholder of 
.. Limited (the Trustee for the First Mortgage Debenture Stock). 

C. D. holds.Preference Shares of £1 each and.Ordinary 

Shares of 5s. each „ 

.. Limited (the Trustee for the First Mortgage Debenture 

Stock) holds £ .Second Mortgage Cumulative Income Debenture 

Stock and.Ordinary Shares of 5s. 

The effect of the Scheme on the interests of the Directors [and the 

(d) As to what interests are material and should be disclosed, see Coltness Iron 
Co., Lid., [1951] S. C. 476. 
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Trustees] is not different from its effect on the like interests of other 
persons (or as the case may be). 

Form(s) of Proxy [and Admission Form(s)] for the Meeting(s) at 
which you are entitled to be present are sent herewith. 

You are requested to complete, sign and return the Proxy Form(s) 
enclosed as early as possible in accordance with the instructions printed 
thereon whether you propose to be present at the Meetings or not. The 
[Directors] named in the Proxies will follow the directions as to voting 
given to them on the respective forms and your attention is particularly 
directed to the instructions given on the Proxy Forms for their completion. 
The sending of Proxies will not prevent holders from attending the 
Meetings and voting in person. 

By Order of the Board, 


Secretary 


76 . 

ORDER to convene Meetings (e). 

(Heading as in Form No. 1.) 

Upon the Application by Originating Summons dated the.. 

19..., of the above-named.Company Limited whose registered 

office is situate at.in the County of. And 

upon Hearing Counsel for the Applicant And upon Reading the said 

Originating Summons the Affidavit of.filed the. 

19..., and the several Exhibits therein referred to (Exhibit being the 
Scheme of Arrangement hereinafter mentioned) 

It is Ordered that the above-named Company do convene separate 
Meetings to be held in London of the holders of (1) its 5 per cent. Termin¬ 
able Debentures (being Debentures to Bearer) (2) its Preference Shares and 
(3) its Ordinary Shares for the purpose of considering and if thought fit 
approving (with or without modification) a Scheme of Arrangement 
proposed to be made between the said Company and the holders of its 
said Debentures and Shares. 

And it is Ordered that at least.clear days before the day 

appointed for the said Meetings a Notice convening the same and stating 
that copies of the said Scheme of Arrangement forms of proxy and copies 
of the Statement required to be furnished pursuant to Section 207 of the 
above-mentioned Act can be obtained at the registered office of the said 

Company and at the office of its Solicitors be inserted once in the. 

newspaper and in addition that at least.clear days before the day 

appointed for such Meetings a Notice convening the same and enclosing 
a copy of the said Scheme a copy of the said Statement and a form of 
proxy in the form to be settled in Chambers be sent by prepaid letter post 
addressed to each of the said Shareholders at their registered or last known 
addresses 

And the Court doth hereby Appoint .of. 

or failing him.of.to act as Chairman of each of 

the said Meetings And doth Order that the said Chairman do report the 
results of such Meetings respectively to the Court (/). 


(e) See Practice and Procedure, p. 94, ante . 
If) See Forms Nos. 82 and 83, post. 
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77 . 

ADVERTISEMENT of Meetings (g). 

(Heading as in Form No. 1, omitting reference to Judge and inserting 

name of Registrar .) 

Notice is hereby given that by an Order dated the.day of 

., 19..., the Court has directed separate Meetings of the holders 

of \here set forth a description of the classes of persons thus (1) the' 5 per 
cent. Terminable Debentures (2) the Preference Shares and (3) the Ordi¬ 
nary Shares respectively of the above-named Company] to be convened 
for the purpose of considering and if thought fit approving (with or without 
modification) a Scheme of Arrangement proposed to be made between the 
said Company and the holders of its said Debentures and Shares respec¬ 
tively and that such Meetings will be held at.in the. 

of.on.day the.day of., 19..., at the 

respective times below mentioned, namely :— 

(1) the Meeting of the holders of the 5 per cent. Terminable 

Debentures at.o’clock in the.noon 

(2) the Meeting of the holders of the Preference Shares at. 

o'clock in the.noon or so soon thereafter as the pre¬ 

ceding meeting shall have been concluded 

(3) the Meeting of the holders of the Ordinary Shares at . 

o'clock in the.noon or so soon thereafter as the pre¬ 

ceding meetings shall have been concluded 
at which place and respective times all the aforesaid Debenture-holders 
and Shareholders are requested to attend. 

Any person affected by the said Scheme of Arrangement can obtain 
copies thereof, forms of Proxy and copies of the Statement required to be 
furnished pursuant to Section 207 of the above-mentioned Act ['in the 
case of Debentures to Bearer and in the case of holders of Terminable 
Debentures (being Debentures to Bearer) forms of Certificate for com¬ 
pletion by an “ authorised depositary " as defined by the Exchange 
Control Act, 1947 (showing the deposit of such Terminable Debentures in 
the manner hereinafter mentioned)] at the Registered Office of the said 

Company situate at.in the.of.and 

at the office of the undermentioned Solicitors at the address mentioned 
below during usual business hours on any week-day prior to the day 
appointed for the said Meetings. 

The said [Debenture-holders and] Shareholders may vote in person at 
such of the said Meetings as they are entitled to attend or they may 
appoint another person whether a member of the [class] (if only Share¬ 
holders [Company]) or not as their proxy to attend and vote in their stead. 

It is requested that forms appointing proxies be lodged with the Secre¬ 
tary at the Registered Office of the Company situate at.not 

later than 12 o'clock noon on.day the.day of.. 

19 ...(this date will be the day before the Meetings) but if forms are not so 
lodged they must be handed to the Chairman at the Meeting at which they 
are to be used. 

[In the case of the said Terminable Debentures a certificate that such 
Terminable Debentures have been deposited with an " authorised 
depositary " within the meaning of the said Exchange Control Act, 1947 


(g) See Practice and Procedure, p. 94, ante . 
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(signed by an Official of such authorised depositary stating that it is an 
authorised depositary within the meaning of the said Act, that the said 
Terminable Debentures have been deposited with such depositary and 
will be retained by it until the close of the said Meetings or any adjourn¬ 
ment thereof and stating the name and address of the holder of the said 
Terminable Debentures the serial numbers thereof and the number and 
amount of theTerminableDebentures so deposited) must be produced at the 
Meeting of the holders of the said Terminable Debentures if attending in 
person or lodged with his form of proxy if he desires to vote by proxy.] 

In the case of joint holders of either Preference or Ordinary shares the 
vote of the senior who tenders a vote whether in person or by proxy will 
be accepted to the exclusion of the votes of the other joint holders, and for 
this purpose seniority will be determined by the order in which the names 
stand in the Register of Members. 

By the said Order the Court has appointed.. or failing 

him.. to act as Chairman of each of the said Meetings and 

has directed the Chairman to report the results thereof to the Court. 

The said Scheme of Arrangement will be subject to the subsequent 
approval of the Court. 

Dated this.day of.,19..., 

.of. 

Solicitors for the above-named Company. 


78 . 

NOTICE of Meetings. 

(Heading as in Form No. 77.) 

Notice is hereby given that by an Order dated the.day of 

.. 19..., made in the above matters, the Court has directed 

separate Meetings to be convened of the Classes of Shareholders [or the 
holders of the 5 per cent. Terminable Debentures (being Debentures to 
Bearer) and the classes of Shares respectively] of the above-named 
Company specified in the first column of the Schedule hereto for the 
purpose of considering and, if thought fit, approving (with or without 
modification) a Scheme of Arrangement proposed to be made between 
the said Company and such Shareholders [or the holders of such Deben¬ 
tures and Shares] and that such Meetings will be held at.in the 

.of.on.day the.day of.. 19..., 

at the respective times specified in the second column of the Schedule 
hereto (or so soon thereafter as the preceding Meeting shall have been 
concluded) at which place and respective times all such Shareholders [or 
the holders of the said Debentures and Shares] are requested to attend. 

A copy of the said Scheme of Arrangement and a copy of the Statement 
required to be furnished pursuant to Section 207 of the above-mentioned 
Act are enclosed herewith. 

The said [Debenture-holders and] Shareholders may vote in person at 
the said Meetings or they may appoint another person whether a member 
of the [class] (if only Shareholders [Company]) or not as their proxy to 
attend and vote in their stead (A). 

A form of proxy applicable for the Meetings of the different classes [of 
Shares] or such of them as you are entitled to attend is enclosed herewith. 

In the case of joint holders [of either class of Share] the vote of the senior 
who tenders a vote whether in person or by proxy will be accepted to the 


(h) This paragraph should be in heavy type. 
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exclusion of the votes of the other joint holders and for this purpose 
seniority will be determined by the order in which the names stand in 
the Register of Members. 

[Forms of Proxy for holders of the said 5 per cent. Terminable Deben¬ 
tures (being Debentures to Bearer) with form of Certificate indorsed thereon 
for completion by an “ authorised depositary ” as defined by the Exchange 
Control Act, 1947, shewing the deposit of such Debentures in the manner 
hereinafter mentioned may be obtained at the Registered Office of the 

said Company situate at.in the.of. 

at the Bankers of the said Company,.Bank, Limited of 

.in the.of.or at the offices of the 

undersigned Solicitors during usual business hours on any weekday prior 
to the day appointed for the said Meetings. 

In the case of the said Debentures a Certificate endorsed on the said 
form of proxy that such Debentures have been deposited with an 
" authorised depositary ” within the meaning of the Exchange Control 
Act, 1947 (signed by an official of such authorised depositary stating that 
it is an authorised depositary within the meaning of the said Act, that the 
said Debentures have been deposited with such depositary and will be 
retained by it until the close of the said respective Meetings or any 
adjournment thereof and stating the name and address of the holder of 
the said Debentures the serial numbers thereof and the number and 
amount of the Debentures so deposited) must be produced at the Meeting 
of the holders of such Debentures if attending in person or lodged with his 
form of proxy if he desires to vote by proxy.] 

It is requested that forms appointing proxies be lodged with the 

Secretary at the Registered Office of the Company situate at. 

aforesaid not later than 12 o'clock noon on.day the.day of 

.. 19... {this date will be the day before the Meetings ), but if forms 

are not so lodged they must be handed to the Chairman at the Meeting 
at which they are to be used. 

By the said Order the Court has appointed.or failing him 

.to act as Chairman of each of the said Meetings and has 

directed the Chairman to report the results of the said meetings respectively 
to the Court. 


The said Scheme of Arrangement will be subject to the subsequent 
approval of the Court. 

The Schedule. 

Particulars of Class Meetings 

Time appointed for Meeting on 
.day the.day of. . 

ordered to be convened. 

19... 

(1) Holders of the 5 per cent. Termin¬ 
able Debentures of the Company 

(2) Holders of the Preference Shares of 
the Company 

(3) Holders of the Ordinary Shares of 
the Company 

so soon thereafter as the preceding 
Meeting shall have been concluded 

so soon thereafter as the preceding 
Meetings shall have been concluded 

Dated this...day of. 

.... 19.... 


of. 

Solicitors for the above-named Company. 
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70 . 

FORM of Proxy (Shares). 

Form of Proxy. 

To be used for Meeting of Preference/Ordinary Shares. 
(Heading as in Form No. 1, omitting reference to Judge.) 

(a).(b).of (c).being a holdei of 

.Preference/Ordinary Shares in the above-named 

Company, Hereby Appoint .of.or failing 

him.of.as (a).Proxy to act for 

(d).at the Meeting of the holders of Preference/ 

Ordinary Shares of the said Company, to be held at. 

on.day the.day of., 19..., at .o'clock in 

the.noon (or so soon thereafter as the preceding 

Meeting shall have been concluded) for the purpose of con¬ 
sidering and, if thought fit, approving, with or without 
modification, the proposed Scheme of Arrangement referred 
to in the Notice convening the Meeting, and at such Meeting 

or at any adjournment thereof, to vote for (d).and 

in (a).name (e).the said Scheme, either with or 

without modification, as (a).Proxy may approve. 

Dated this.day of.. 19.... 

Signature . 

Notes. 

(1) You are requested to lodge this Proxy with the Secretary at the 

Registered Office of the Company situate at.not later than 

12 o'clock noon on.day the.day of.. 19... (this 

date will be the day before the Meeting ), but if it is not so lodged, it must be 
handed to the Chairman at the Meeting. 

(2) Any alterations in this Form of Proxy should be initialled by the 
person who signs it. 

(3) The person to whom this Proxy is given need not be a member of 
the Company but must attend the Meeting in person to represent you. 

(4) In the case of Joint Holders the vote of the senior who tenders a 
vote, whether in person or by proxy, will be accepted to the exclusion of 
the votes of the other joint holders, and for this purpose seniority will be 
determined by the order in which the names stand in the Register of 
Members. 


(a) Fill in " I ” or 
"we,” “ my ” or 
"our” throughout 
as the case may be. 

(b) Fill in your full 
name(s). 

(c) Fill in your 
address. 


K 


80 . 

FORK OF PROXY (Debentures to Bearer). 

Form of Proxy. 

To be used for Meeting of the Holders of the 5 per cent. 
Terminable Debentures. 

(Heading as in Form No. 1, omitting reference to Judge.) 

(a).the undersigned (b).of (c). 

being the holder(s) of £ .5 per cent. Terminable Deben¬ 

tures to Bearer of the above-named Company, do hereby 
appoint.. of.. in the.. of 


(a) Fill in "I” or 
“we,” " my” or 

" our ” throughout 
as the case maybe. 

(b) Fill in your full 
name(s). 

(c) Fill in your 
address. 

Note: If any other 
Proxy be preferred, 
strike out the names 
here inserted and 
add name of Proxy 
desired and initial 
the alteration. 

(d) Insert “me” or 
“us.” 

(e) IMPORTANT: 

IS for, insert “for,” 
if against, insert 

“ against” If 
against strike out 
the words after 
“Scheme” and 
initial such 
alteration. 


C.F. VIA. 
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Note : If any other 
Proxy be preferred, 
strike out the names 
here inserted and 
add name of Proxy 
desired and initial 
the alteration. 

(d) Insert “ me ” or 
“us.” 

(e) IMPORTANT: 

I! for,insert “for,” 
if against insert 
“against” H 
against strike out 
the words after 
“Scheme” and 
initial such 
alteration. 


., or failing him.> of.. in the 

.of., as (a).Proxy to act for 

(d).at the Meeting of the holders of 5 per cent. 

Terminable Debentures of the said Company to be held at 

.on.day the.day of., 19..., at 

.o’clock in the.noon for the purpose of considering 

and, if thought fit, approving with or without modification 
the proposed Scheme of Arrangement referred to in the 
Notice convening the Meeting and at such Meeting or at any 

adjournment thereof to vote for (d).and in (a). 

name (e).the said Scheme, either with or without 

modification, as (a).Proxy may approve. 

Dated this.day of.,19.... 

Signature . 


Notes. 


(1) A Holder of 5 per cent. Terminable Debentures to Bearer who 
desires to attend the Meeting in person must himself bring a Certificate in 
the form set out on the back hereof showing the deposit of his Debentures 
with an “ authorised depositary ” as defined by the Exchange Control 
Act, 1947 (signed by an Official of such authorised depositary) or if the 
Holder desires to vote by Proxy the form of Proxy together with the said 
Certificate on the back hereof, both duly completed, should be lodged 
with the Secretary at the Registered Office of the Company situate at 

.not later than 12 o’clock noon on.day the.day 

of.. 19... (this date will be the day before the Meeting ), but if 

not so lodged must be handed to the Chairman at the Meeting. 

(2) Any alterations in this Form of Proxy should be initialled by the 
person who signs it. 

(3) The person to whom this Proxy is given need not be a holder of 
5 per cent. Terminable Debentures of the Company but must attend the 
meeting in person to represent you. 


Form of Certificate to be printed on back of Form of Proxy 
(Debentures to Bearer). 

No. 

Note .—This Memorandum must be produced at the Meeting by any 
Debenture-holder desiring to vote in person as the holder of the Debentures 
specified below. If it is desired to attend by proxy the Debenture-holder 
must sign the form on the back hereof and deposit it in accordance with 
the Notes at the foot of such form. 

.. Limited. 

Meeting of Holders of 5 per cent. Terminable Debentures. 

certified that .of.has deposited with the 

undersigned the 5 per cent. Terminable Debentures to Bearer of the 
above-named Company, specified below, amounting in the aggregate to 

. 

The said Debentures will be retained on behalf of the Depositor until 
the close of the Meeting of holders of 3 per cent. Terminable Debentures 

of the said Company to be held on.day the.day of.. 

19..., or any adjournment thereof. 
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PARTICULARS OF 5 PER CENT. TERMINABLE DEBENTURES TO BEARER 

DEPOSITED. 


Debentures of £50 each 

Series A 

Debentures of £roo each 
% SeriesB 

Debentures of £500 each 

Series C 

Serial Numbers 
of 

Debentures 

Number of 
Debentures 

Amount 

Serial 

Numbers 

of 

Debentures 

Number of 
Debentures 

Amount 

Serial 

Numbers 

of 

Debentures 

Number of 
Debentures 

Amount 










Total Number 
and Amounts 
of Debentures 


£ 



£ 



£ 


RECAPITULATION. 

.Debentures Series A @ £50 each £ 

„ B „ £100 „ £ 

.. ft #» C „ j£500 11 £ 

Total Amount £ 

Dated.. 19.... 

(a) Insert For (a) . 

authorised (Being an authorised depositary as defined by the Exchange 
depositary. Control Act, I 947 )« 

Signature . 

Note .—The signatory must state what office he holds in 
the authorised depositary. 


81 . 

AFFIDAVIT proving the convening of the Meetings (h). 

[Heading as in Form No. i.) 

I, ., of (here insert address and a description of the 

deponent), make oath and say as follows : 

1. I am and have been for.years past the Secretary of the above* 

named Company (hereinafter called " the Company ”) and am duly 
authorised on its behalf to make this Affidavit. 

(h) See Practice and Procedure, p. 95, ante. For forms illustrating cases where 
there was a division of labour see Forms Nos. 17 and 18, ante. 
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2. The Register of the holders of the.Debenture Stock of 

the Company has been duly kept [by me] [under my personal super¬ 
vision], The said Register did on the.. 19..., contain the 

name and registered or last known address of every person who on that 
day was a holder of the said Debenture Stock. 

3. The Register of Members of the Company has also been duly kept 

[by me] [under my personal supervision] and did on the., 

19..., contain the name and registered or last known address, including 

the addresses supplied to the Company pursuant to Article.of the 

Articles of Association, of every person who on that day was a member of 
the Company. 

4. Notice of the separate Meetings of (1) the holders of the said 
Debenture Stock, (2) the holders of the Preference Shares of the Company 
and (3) the holders of the Ordinary Shares of the Company directed by 

the Order herein dated the.. 19..., was duly advertised in the 

.newspaper dated the.. 19.... 

5. There is now produced and shown to me marked “ A ” a print of 

the Notice convening the said separate Meetings for the.day of 

.,19..., also forms of proxy for holders of the said Debenture 

Stock and the said Preference and Ordinary Shares marked respectively 
“ B,” “ C ” and " D " a print of the Scheme of Arrangement herein 
marked " E ” and a print of the Circular Letter containing the Statement 
required to be furnished pursuant to Section 207 of the above-mentioned 
Act marked 41 F.” 

[6. There is now produced and shown to me marked “ G ” a print of 
the Notice convening an Extraordinary General Meeting of the members 
of the Company for the.day of.. 19... ] 

7. I caused to be served under my personal supervision in the manner 
hereinafter appearing prints of the said Notice marked “ A ” on each of 
the holders of the Debenture Stock and the Preference and Ordinary 
Shares of the Company according to their respective names and registered 
or last known addresses appearing in the said respective Registers [I 
also caused to be served prints of the said Notice marked “ G ” in manner 
hereinafter appearing upon all the members of the Company according to 
their respective names and registered or last known addresses appearing 
in the said Register of Members of the Company]. 

8. I personally supervised the placing of the prints of the said Notice 
marked " A ” convening the said separate Meetings into envelopes duly 
addressed to every member of the Company and to every holder of 
Debenture Stock of the Company according to their respective names and 
registered or last known addresses appearing in the said respective 

Registers on the said.dayof.. 19.... I caused to be put 

in each such envelope a print of the said Scheme of Arrangement a print 
of the said Circular Letter and the appropriate form or forms of proxy 
[and I also caused to be put in each such envelope addressed to a member 
of the Company a print of the said Notice marked “ G ” convening the 
said Extraordinary General Meeting]. 

9. I personally supervised the checking of such addressed envelopes 
with the said Registers and I served the said prints of the said Notice [two 
Notices] together with prints of the said Scheme of Arrangement the said 
Circular letter and the said forms of proxies by causing the said envelopes 
containing the same to be posted under my personal supervision as 

prepaid letters on the said.day of.. 19..., at the post 

office situate at.in the.of. 

Sworn, etc. 
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82 . 

CHAIRMAN’S REPORT on the result of the Meetings (i). 

(Heading as in Form No. 1.) 

I.of., being one of the persons appointed 

by the Order made in the above matters and dated the.day of 

., 19..., to act as Chairman of the separate Meetings of (1) the 

Preference Shareholders and (2) the Ordinary Shareholders (or as the case 
may be) of the above-named Company convened pursuant to the said 

Order and summoned by Notice dated the., 19..., and by 

Advertisement appearing in the ".” newspaper of the 

., 19...and held at.in the City of.on 

.day the.do hereby Report to the Court the result of 

such Meetings as follows : 

1. The Scheme of Arrangement dated the.. 19..., proposed 

to be made between the said Company and the Preference and Ordinary 
Shareholders of the said Company was considered at the said respective 
Meetings and the question submitted to the said Meetings was whether 
the said Scheme should be approved and agreed. 

2. The Meeting of the holders of Preference Shares was attended 

either personally or by proxy by.holders of Preference Shares, 

whose shares amounted in the aggregate to.shares (out of a total 

issue of.Preference Shares), of whom.shareholders holding 

together.shares were present in person and.shareholders 

holding together.shares were present by proxy. All the proxies 

used at the said meeting were in order. 

3. The result of the voting upon such question was as follows : 


Number of Prefer¬ 
ence Shareholders 
present and 
voting. 

Number of Prefer¬ 
ence Shares held 
by such Share¬ 
holders 

Number and Hold¬ 
ing of Preference 
Shareholders voting 
for Scheme. 

Number and Hold¬ 
ing of Preference 
Shareholders voting 
against Scheme. 

In Person 

By Proxy 




Total 





[.shareholders holding together.Preference Shares who were 

present in person did not vote or as the case may be\. 

4. The Meeting of the holders of Ordinary Shares was attended either 

personally or by proxy by.holders of Ordinary Shares, whose shares 

amounted in the aggregate to.shares (out of a total issue of. 

Ordinary Shares), of whom.shareholders holding together. 

shares were present in person and.shareholders holding together 

.shares were present by proxy. All the proxies used at the said 

Meeting were in order. 

(*) See Practice and Procedure, pp. 95 (Notes to item 5) and 96, ante. This form 
can be readily adapted to the case of meetings of classes of creditors and holders of 
debentures and notes. 
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5. The result of the voting upon such question was as follows : 


Number of Ordin¬ 
ary Shareholders 
present and 
Voting. 

Number of Ordin¬ 
ary Shares held by 
such Share¬ 
holders. 

Number and Hold¬ 
ing of Ordinary 
Shareholders voting 
for Scheme. 

Number and Hold¬ 
ing of Ordinary 
Shareholders voting 
against Scheme. 

In Person 

By Proxy 




Total 





[.shareholders holding together.Ordinary Shares who were 

present in person did not vote. 

6. Three proxies representing a total of.Ordinary Shares were 

rejected by me on the grounds that the holders of such Shares had not 
indicated in such proxies whether they desired to vote " for ” or “ against ” 
the said Scheme or as the case may be]. 

7. A printed copy of the said Scheme of Arrangement approved as 
aforesaid at such Meetings is hereunto annexed and signed by me. 

Dated this.day of.. 19.... 


Chairman. 


83 . 

AFFIDAVIT of the Chairman verifying Report (;). 

[Heading as in Form No. 1.) 

[Commencement as in Form No. 69.) 

1. By an Order made in the above matters and dated the.day of 

., 19..., the above-named Company was ordered to convene 

separate Meetings to be held in [London] of the holders of (1) its Prefer¬ 
ence Shares and (2) its Ordinary Shares for the purpose of considering 
and if thought fit approving (with or without modification) the Scheme 
of Arrangement therein mentioned and I, this deponent, or failing me 

.was appointed to act as Chairman of each of the said 

Meetings and ordered to report the results thereof to the Court. 

2. The said Meetings were duly held at.'.on the.. 

19.... I attended all of such Meetings and acted as Chairman thereof in 
accordance with the directions given in the said Order. 

3. I have prepared a Report of the result of such Meetings, which is 


dated the.. 19..., and is now produced and shown to me 

marked 0 .” It contains a full and true report of the proceedings 


at and the result of the said Meetings and the copy Scheme annexed to 
such Report is a true copy of the Scheme as approved at such Meetings 
respectively. 

Sworn, etc. 


U) See Practice and Procedure, p. 96, ante. 























Vol. VIA] 


Schemes of Arrangement 


135 


84 . 

PETITION lor Sanction ol Scheme of Arrangement in Form No. 62 (k). 

(Heading as in Form No . 1.) 

(Preamble as in Fotm No. 5.) 

1. The object of this Petition is to obtain the sanction of the Court 
to the Scheme of Arrangement set forth in the Schedule hereto between 
the above-named Company (hereinafter called “ the Company ”) and the 
respective classes of Shareholders therein. 

2. The Company was incorporated in the year.under the Com¬ 

panies Acts, 1862 to 1900 (or as the case may be), as a Company limited by 
shares. 

3. The registered office of the Company is situate at.in 

the County of.. 

4. The objects for which the Company was established were to (here 
set forth shortly the main objects of the Company) and other the objects set 
forth in the memorandum of association thereof. 

5. The Company commenced to carry on business shortly after its 
incorporation and has continued to carry on business ever since. 

6. The capital of the Company was originally and still is £ . 

divided into 6 % First Cumulative Preference Shares of £1 each. 

7 % Cumulative Participating Preference shares of £1 each and. 

Ordinary Shares of £1 each, all of which have been issued and are credited 
as fully paid up in the books of the Company (l). 

7. The 6 % First Cumulative Preference Shares carry a fixed cumu¬ 
lative preferential dividend at the rate of 6 per cent, per annum. The 
7 % Cumulative Participating Preference Shares are entitled, after the 
payment of the dividends due to the 6 % First Cumulative Preference 
shareholders, to the payment of a preferential dividend at the rate of 
7 per cent, per annum, and after payment of a dividend at the rate 
7 per cent, per annum on the Ordinary Shares the 7 % Cumulative 
Participating Preference Shares and the Ordinary Shares rank pari passu 
for further dividends in proportion to the capital paid up thereon. None 
of the said classes of shares has any priority in a winding-up. Each share 
in the Company carries the right to one vote upon a poll. 

8. The dividends on the 6 % First Cumulative Preference Shares and 
on the 7 % Cumulative Participating Preference Shares are in arrear from 

the.. 19..., and at the.. 19..., the amount of such 

arrears will after deduction of income tax at the rate of.in the 

pound amount to £ .and £ .respectively. 

9. The Company has created and issued a sum of £ .First Mort¬ 
gage Debenture Stock bearing interest at the rate of.per cent, per 

annum and such Stock is constituted and secured by a Trust Deed dated 

the.. 19.... The Company has also created and issued a sum 

oi £ .B Mortgage Debenture Stock bearing interest at the rate of 

.per cent, per annum and such Stock is constituted and secured by a 

Trust Deed dated the.. 19.... There is now outstanding 

£ .of the said First Mortgage Debenture Stock and £ .of the 

said B Mortgage Debenture Stock. 

10. Unless some such arrangement as is embodied in the Scheme 
which this Court is asked to sanction is carried into effect it is calculated 


(A) See Practice and Procedure, p. 95, ante. 
( 1 ) See note [m) on p. 138, post . 
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that at the present rate of profit of the Company it would take.years 

and.years to pay off the arrears of dividend due on the 6 % First 

Cumulative Preference Shares and the 7 % Cumulative Participating 
Preference Shares of the Company, and there would be no real prospect 
of any dividend being paid on its Ordinary Shares at any time in the 
future. If on the other hand the Scheme is sanctioned by the Court all 
such arrears will be extinguished forthwith, and the reduction in the rate 
of Debenture interest hereinafter mentioned will it is hoped enable the 
Company to pay the dividends on its 6 % First Cumulative Preference 
Shares and a dividend on the Ordinary Shares resulting from the recon¬ 
struction of the Company's capital embodied in the said Scheme. Ac¬ 
cordingly towards the end of the year 19...the Company approached 
the holders of the said Debenture Stocks with a view to the formation of a 
Scheme of Arrangement between the Company and the holders of the 
said Stocks and the holders of the various classes of shares in the Com¬ 
pany's capital. 

11. By two Conditional Agreements each dated the.. 19..., 

and made between the Company of the one part and.of the 

other part on behalf of the holders of the said First Mortgage Debenture 
Stock and the said B Mortgage Debenture Stock respectively it was agreed 

that as from the., 19..., all the holders of the said Stocks should 

accept interest on their holdings at the rate of.% per annum 

conditionally upon the shareholders of the Company agreeing to make 
concessions by which their rights and privileges would be altered, modified 
or abolished to the satisfaction of the Directors of the Company. The 
said Agreements were approved and ratified by Resolutions duly passed at 
Extraordinary General Meetings of the holders of the said respective 
Stocks duly convened under the provisions of the Trust Deeds whereby 

the said Stocks are respectively secured and held on the.. 

19..., and the said Resolutions will accordingly become binding upon all 
the holders of the said Stocks if and when the Scheme which is now before 
the Court is sanctioned by the Court. 

12. Accordingly the Company has formulated a Scheme of Arrange¬ 
ment in the terms set out in the Schedule hereto. As appears therefrom 
the Scheme involves : 

(i) The cancellation of all arrears of dividend on both classes of 
Preference Shares ; 

(ii) the conversion and sub-division of each 7 % Cumulative Par¬ 
ticipating Preference Share of £1 into 4 Ordinary Shares of 5s., each rank¬ 
ing pari passu with the other Ordinary Shares of the Company ; 

(iii) the sub-division of each £1 Ordinary Share into 12 Ordinary 
Shares of is. 8 d . each and the subsequent consolidation of such 12 shares 
of is. 8 d. each into 4 Shares of 5s. each ; and 

(iv) the surrender by the Ordinary shareholders of $ and £ of their 
holdings of Ordinary Shares to the holders of the 6 % First Cumulative 
Preference Shares and to the holders of the 7 % Cumulative Participating 
Preference Shares respectively. 

13. By an Order made in the above matters on the.. 19... 

it was ordered that the Company should convene Separate Meetings, to 
be held at.. of the holders of: 

(1) the 6 % First Cumulative Preference Shares of the Company ; 

(2) the 7 % Cumulative Participating Preference Shares of the Com¬ 
pany ; and 
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(3) the Ordinary Shares of the Company 

for the purpose of considering and if thought fit approving (with or without 
modification) the said Scheme of Arrangement, and after giving directions 
as to the convening of the said Meetings and the sending of a form of 
proxy to each of the shareholders of the Company the said Order directed 

that.or failing him.should act as Chairman of 

each of the said Meetings and report the result thereof to the Court. 

14. Pursuant to and in manner directed by the said Order dated the 

.. 19..., separate Meetings of the holders of the said 6% 

Cumulative Preference Shares, the said 7 % Cumulative Participating 
Preference Shares and the said Ordinary Shares were duly convened for 

the.. 19..., in each case for the purpose of considering and if 

thought fit approving with or without modification the said Scheme of 

Arrangement. The said.took the chair at each of the said 

Meetings. The said Scheme of Arrangement was approved without any 
modification at each of the said Meetings. The result of the voting at 
the said Meetings was as set forth in the following table : 


Meeting. 

Present and Voting. 

For. 

Against. 


Number. 

Repre¬ 

senting. 

Number. 

Repre¬ 

senting. 

Number. 

Repre¬ 

senting. 

6% First 
Cumulative 
Preference 
Shares. 

In Person 

By Proxy 

Total 












7% Cumu¬ 
lative Par¬ 
ticipating 
Preference 
Shares 

In Person 

By Proxy 

Total 













Ordinary 

Shares. 

In Person 

By Proxy 

Total 














15. At an Extraordinary General Meeting of the Company held on 

the.. 19..., a series of Resolutions (due notice of the intention 

to propose which as Special Resolutions had been given to all the Share¬ 
holders of the Company) were proposed as Special Resolutions, by virtue 
of which the sub-division and consolidation of the shares in the Company 
and the alteration of the Articles of Association of the Company necessi¬ 
tated by the said Scheme of Arrangement will take effect upon the 
sanction of the Court to the said Scheme of Arrangement being obtained 
within twelve months of the date of the said Meetings. The said Resolu¬ 
tions were all carried by the requisite majorities as Special Resolutions. 
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16. In the opinion of the Directors it will be greatly to the benefit of 
the Company that the said Scheme of Arrangement should be sanctioned 
by the Court. 

. Your Petitioner therefore humbly prays as follows : 

(1) That the Scheme of Arrangement set out in the Schedule hereto 
may be sanctioned by the Court so as to be binding upon the 
Company and the respective classes of Shareholders therein. 

(2) Or that such other order may be made in the premises as to the 
Court shall seem meet. 

And your Petitioner will ever pray, etc. 

Note. —It is not intended to serve this Petition upon any person. 

The Schedule. 

(Here set forth the Scheme of Arrangement.) 


85. 


PETITION for Sanction of Scheme of Arrangement in Form No. 63 (/). 


(Heading as in Form No. 1.) 
(Preamble as in Form No. 5.) 


1. 

2. 

3 - 

4- 
5 


(As in paragraphs 1 to 5 in Form No. 84 adapted.) 


6. The capital of the Company is now £ .divided into.6 per 

cent. Cumulative Preference Shares of £1 each, of which.shares and 

no more have beenissued and are all fully paid and.Deferred Shares of 

is. each (hereinafter called " Deferred Shares ”) all of which have been 
issued and have been paid up in full (m). 

7. The Company duly entered into the Agreement referred to in the 
said Memorandum of Association of the Company and acquired the 
businesses properties and other assets the subject matter of the said Agree¬ 
ment, which businesses have since been successfully maintained and 
extended. 

8. With a view to enhancing its status and facilitating further exten¬ 
sion and development of its undertakings, it is desirable that the Company 
be converted from a private into a public Company and that its capital 
be reorganised on a simplified basis to permit quotations and dealings in 
its shares on the London and Provincial Stock Exchanges. The Company 
has accordingly caused to be prepared a Scheme of Arrangement with its 
Preference and Deferred Shareholders, a copy of which is set out in the 
First Schedule hereto. 

I ^‘| (As paragraphs 13 and 14 in Form No. 84 adapted.) 

11. By Clause 46 of the Articles of Association of the Company it is 
provided that the Company may by Ordinary Resolution sub-divide and 
consolidate its shares. 


( l ) See Practice and Procedure, p. 95, ante. 

(m) It is only necessary to prove how the capital has been paid up where the 
Scheme involves a reduction of capital. In other cases para. 6 above is all that is 
required. 
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12. At an Extraordinary General Meeting of the Company duly con¬ 
vened and held on the.. 19..., the Resolutions set out in the 

Second Schedule hereto were duly passed as Special Resolutions in ac¬ 
cordance with Section 141 of the Companies Act, 1948. The Scheme of 
Arrangement referred to in the Resolution numbered 1 of the said Reso¬ 
lutions is the said Scheme. 

13. The said Scheme is a fair and reasonable scheme as between the 
Company and the Holders of its said Preference and Deferred Shares 
respectively and it is essential in the interests of the Company that the 
said Scheme be sanctioned. If sanctioned it will prove of great advantage 
to the Company. 

Your Petitioner, etc. (as in Form No. 84). 

The First Schedule. 

(Here set forth the Scheme of Arrangement). 

The Second Schedule. 

Resolutions. 

1. That the Scheme of Arrangement dated the.. 19..., 

between the Company and (1) the holders of its 6 % Cumulative 
Preference Shares and (2) the holders of its Deferred Shares, a print 
whereof has been produced to this meeting and for purposes of identifica¬ 
tion subscribed by the Chairman thereof, be and the same is hereby 
approved. 

2. That, subject to the said Scheme of Arrangement being sanctioned 
by the High Court of Justice, with or without modification and becoming 
effective, 

(a) every four of the Deferred Shares of is. each in the capital of the 

Company be consolidated into one share of 4s. and the shares 
resulting from such consolidation thenceforth be called “ Ordi¬ 
nary Shares ” ; 

(b) each of the 6 per cent. Cumulative Preference Shares of £1 be 

subdivided and converted into five Ordinary Shares of 4s. each 
ranking pari passu in all respects with the Ordinary Shares of 
4s. each resulting from the consolidation aforesaid so as to form 
one uniform class therewith and so that no further preferential 
dividend shall become payable thereon in respect of any period 
subsequent to the.. 19.... 

(c) the regulations contained in the printed document submitted to 

this meeting and for the purposes of identification subscribed 
by the Chairman thereof be adopted as the Articles of Association 
of the Company in substitution for and to the exclusion of all 
the existing Articles thereof. 


86 . 

PETITION for Sanction of Scheme of Arrangement in Form No. 64 (n). 
(Heading as in Form No. 1.) 

(Preamble as in Form No. 5.) 

1. The object of this Petition is to obtain the sanction of the Court 
to the Scheme of Arrangement set forth in the Schedule hereto between 


(it) See Practice and Procedure, p. 95, ante. 
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the above-named Company (hereinafter called “ the Company ”), the 
holders of the 4$ % Debenture Stock of the Company and the holders of 
5 % Debentures to Bearer of the Company. 

2.-5. (^ 4 s in paragraphs 2 to 5 of Form No. 84.) 

6. (As in paragraph 6 of Form No. 71.) 

7. In pursuance of its powers in that behalf the Company has issued 

and there is outstanding £ .4i % Debenture Stock secured by a 

Trust Deed dated the., 19..., and made between the Company 

of the one part and.and.as Trustees of the other 

part, constituting a first floating charge on the Company's undertaking 
and assets. The present Trustees of the said Trust Deed are. 


and. Interest on the said 4^ % Debenture Stock is in arrear 

from the., 19.... 


8. The Company has also issued and there are outstanding £ . 

5 % Debentures to Bearer secured by a second Trust Deed dated the 

.,19*.., and made between the Company of the one part and 

.and.as Trustees of the other part, constituting 

a floating charge on the Company's undertaking and assets ranking 
immediately after the charge in favour of the Trustees for the holders of 
the said 4J % Debenture Stock. Interest on the said 5 % Debentures is 
in arrear from the., 19.... 

9. The necessity for the Company asking for a moratorium for the 
payment of the interest due and falling due on the said Debenture Stock 
and Debentures arises in the circumstances hereinafter set out. 

10. For the last.years owing largely to decreased receipts 

resulting from road competition and increased working expenses caused 
by increases in the cost of materials and in labour charges resulting from 

social legislation in.the Company has been unable to earn the 

interest on its Debenture Stock and Debentures. The result was that on 

the., 19..., it had an accumulated deficit amounting to £ . 

and it has had to defer effecting certain renewals and improvements which 
are required if the railway is to be operated to the best advantage. 

11. Negotiations have been proceeding foi some time past with the 

.Government for the granting by that Government of a loan 

of a sufficient amount to cover the cost of the necessary renewals referred 
to above and of subsidies designed to compensate the Company for its 
loss of revenue consequent upon the other matters also referred to above, 
and it is anticipated that such negotiations should result in the passing 

by the.Government of a law granting the Company the whole 

or the greater part of the relief asked for by it before the expiration of the 
full moratorium period to be granted under the Scheme, in which event 
the Company should be able to resume the payment of interest on its 
Debenture Stock and Debentures. It is for this reason that the Scheme 
provides for the moratorium period being in the first instance for one year 
only with power for the Trustees to extend it for a further period not 
exceeding two years, and for the Company making such payments, if 
any, of interest during the moratorium period as may be justified by the 
circumstances. 

12. (As in paragraph 13 of Form No. 84 adapted.) 

13. (^ 4 s in paragraph 14 of Form No. 84 adapted.) 

14. (i 4 $ in paragraph 13 of Form No. 85 adapted.) 

Your Petitioner therefore humbly prays as follows : 

(1) That the Scheme of Arrangement set out in the Schedule hereto 
may be sanctioned by the Court so as to be binding upon the 
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Company, the holders of the said 4J % Debenture Stock and the 
holders of the said 5 % Debentures, or 

(2) That such other order (continue as in Form No. 84). 


87 . 

PETITION for Sanction of the Scheme of Arrangement and 
Reconstruction in Form No. 65 ( 0 ). 

[Heading as in Form No. 1.) 

[Preamble as in Form No. 5.) 

1. The object of this Petition is to obtain an order or orders of the 
Court under Sections 206 and 208 of the above-mentioned Act sanctioning 
a Scheme of Arrangement (involving a reconstruction of the Company) 
proposed between your Petitioner the above-named Company (hereinafter 
called “ the present Company '') and its Preference and Ordinary Share¬ 
holders and making provision for the full and effective carrying out of the 
reconstruction of the present Company involved in the said Scheme. 

2. -6. (Xs in paragraphs 2-6 of Form No. 84.) 

7. The Preference Shares of the present Company carry a fixed cumu¬ 
lative preferential dividend at the rate of.per cent, per annum and 

in a winding-up are preferential over the Ordinary Shares for repayment 
of capital and arrears of dividend, but do not confer the right to any 
further participation in profits or assets. The dividend on the Preference 
Shares has been paid to the month of., 19..., only. 

8. The present Company has issued and outstanding £ .7 % 

Debentures constituting a charge on the undertaking and all the pro¬ 
perties and assets of the present Company. All the said Debentures are 

held by the present Company’s Bankers., Limited (hereinafter 

called " the Bank '') as security for the present Company's indebted¬ 
ness to the Bank on loan and current account, amounting as at the date 
hereof to £ .or thereabouts. 

9. Part of the present Company’s freehold property is subject to legal 

mortgages to the Bank for the sum of £ .together with interest 

thereon and bank charges. 

10. The present Company carries on business as colliery proprietors 

at the.Colliery at.in the County of. 

and also as pipe manufacturers with works at.in the County 

of.the principal products of such works being.for 

which there is a constant demand and market. 

11. The sinking of the shafts on the present Company's present 
Colliery was commenced in the year 19... and in the year 19... the present 

Company first developed the.Seam at its Colliery, which 

contains first class house coal, and in the year 19... it acquired the Colliery 

leases and assets of the adjoining.Colliery, where similar 

seams of coal exist, and the present Company thus increased the life of its 
Colliery. Since that date the business has been expanded the output 
increased and the cost of production reduced. 

12. Until the end of the year 19... the present Company's pipe works 
were leased to third parties and the said works have only been worked by 
the present Company itself since that date. 


(0) See Practice and Procedure, p. 95. ante . 
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13. In each of the early years of the operation of the Colliery up to 
19... (with the exception of the year 19...) the undertaking as a whole was 
operated .at a loss. Since the year 19... both branches of the present 
Company's undertaking have been operating successfully and earning 

increasing profits, the net profits for the year to the.. 19..., 

after providing for interest on borrowed moneys, amounting to £ . 

The profits so earned have been applied towards the reduction of the 
present Company's indebtedness to the Bank which had been incurred in 
previous years. With the assistance of loans made for the purpose of the 
Bank, all the former Debenture issues of the present Company (other than 

the issue of £ .Debentures now held by.. Limited as 

security for the Bank's advances) have been repaid and the Bank is now 
the only secured creditor of the present Company. 

14. It was intended by the Directors when obtaining the financial 
assistance from the Bank hereinbefore mentioned that the present Com¬ 
pany, so soon as its trading results justified its making such an issue, 
would make an issue to the public of long term securities for raising the 
money required by it for repaying its indebtedness to the Bank. The 
recent trading results of the present Company now justify the making of 
such an issue, but to enable it to be made to the best advantage it is 
considered that the issued and paid up share capital of the present Com¬ 
pany should be reorganised and increased to a figure appropriate to the 
rate of profits now being earned, and that such reorganisation and increase 
of capital can best be effected by a Scheme of Arrangement and Recon¬ 
struction under Sections 206 and 208 of the Companies Act, 1948 and the 
Scheme has been prepared for this purpose. 

15. The provisions of the Scheme may be shortly summarised as 
follows : 

(a) A new Company (hereinafter called “ the new Company ") is to 

be formed with the same name as the present Company with 
the primary object of acquiring upon the terms of the Scheme the 
whole of the undertaking properties and assets of the present 
Company subject to its liabilities. 

(b) The capital of the new Company is to be £ .divided into 

.Cumulative Preference Shares of £1 each and. 

Ordinary Shares of £1 each. 

(c) The whole of the undertaking properties and assets (subject to 

all existing mortgages and charges) and all the debts and liabili¬ 
ties of the present Company are to be transferred to and vested 
in the new Company by order of the Court under Section 208 
of the above Act. 

(d) As consideration therefore the new Company is to issue the whole 

of its share capital to the members of the present Company 

credited as fully-paid up, the.Cumulative Preference 

Shares of the new Company being issued to and distributed 

rateably amongst the holders of the.Preference Shares of 

the present Company in satisfaction of their Preference Shares in 

the present Company and the.Ordinary Shares of the new 

Company being issued and distributed rateably amongst the 
holders of the.Ordinary Shares of the present Company. 

16. Subject to the Scheme being carried into effect it is intended that 
the present Company shall be dissolved without winding-up by Order of 
the Court under Section 208 of the said Act. 

17. (As in paragraph 13 of Form No. 84 adapted.) 
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18. (As in paragraph 14 of Form No. 84 adapted.) 

19. By writing dated the., 19..., under its seal the Bank 

has consented to the said Scheme and has agreed to be bound thereby. 

Your Petitioner therefore humbly prays as follows : 

(1) That the Scheme of Arrangement set out in the Schedule hereto 

may be sanctioned by the Court as so to be binding upon the 
present Company and the respective classes of shareholders 
therein. 

(2) That provision may be made pursuant to Section 208 of the Com¬ 

panies Act, 1948, for (p) : 

(a) the vesting in and transfer to the new Company to be 

formed pursuant to the said Scheme of the undertaking 
and all the properties and assets of the present Com¬ 
pany (subject to all existing incumbrances thereon) 
and all the debts and liabilities as existing at the date 
of the coming into operation of the said Scheme ; 

(b) the allotment and appropriation to the Preference 

and Ordinary Shareholders of the present Company 
of the Cumulative Preference Shares and Ordinary 
Shares of the new Company to be allotted or appro¬ 
priated to them respectively in accordance with the 
said Scheme ; 

(c) the dissolution without winding-up of the present 

Company ; and 

(d) such incidental consequential and supplemental matters 

(if any) as may be necessary to secure that the recon¬ 
struction of the present Company involved in the 
said Scheme shall be fully and effectively carried out. 

(3) Or that such other order may be made in the premises as to the 

Court shall seem meet. 

And your Petitioner will ever pray, etc. 

Note. —It is not intended to serve this Petition upon any person. 

The Schedule. 

(Here set forth the Scheme of Arrangement.) 


as. 

PETITION for Sanction of Scheme of Arrangement in Form 66. 

(Heading as in Form No. 1.) 

(Preamble as in Form No. 5.) 


2. 

3 - 

4 - 
5 J 


(i 4 s in paragraphs 1/04 and 6 of Form No. 84 adapted). 


6. Shortly after the incorporation of the Company it commenced to 
carry on business as wholesale clothiers, and it acquired certain leasehold 


(p) See Practice and Procedure, pp. 98 et seqante , as to vesting property in a new 
company. 
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premises in.in respect of which a licence to repair bomb 

damage was obtained. 

7. On or about the. 19...* the Company issued a series 


of.Debentures each for securing the principal sum of £ .with 

interest thereon at the rate of 4J % per annum and charged on all the 
property of the Company. Such debentures were issued to and are still 
registered in the name of. 

8. The business of the Company did not prosper and on the.. 

19..., the said.duly appointed one.to be the 

Receiver and Manager of the property charged by the said Debentures 
pursuant to the powers in that behalf in the said Debentures contained. 

9. As from the date of his appointment the said Receiver carried on 
the business of the Company and though a trading profit was made in 

respect of the period up to the.. 19..., a net loss was 

incurred as a result of such carrying on. The said business is still being 
carried on. 

10. The Company had incurred at the date of the appointment of such 

Receiver liabilities to various creditors (excluding the said Debenture 
holder in respect of his said Debentures) amounting to £ .or there¬ 
abouts and on the., 19..., one of such creditors., 

Limited, an Unsecured Creditor for £ .. presented a Petition (the short 

title and reference to the record whereof is " In the Matter of the Company 

and In the Matter of The Companies Act, 1948, No.of 19...) to this 

Honourable Court for the winding-up of the Company, the hearing of 
which Petition has from time to time been adjourned by this Honourable 
Court. 

11. At the date of the appointment of such Receiver the Company 

was indebted to its Bankers.Bank, Limited in the sum of 

£ . The said.had given a sole guarantee to the said 

Bank of the indebtedness of the Company up to £.and. 

had given a similar joint and several guarantee in the principal sum of 


12. Of the liabilities of the Company above mentioned approximately 

£ .in aggregate amount are preferential claims by virtue of Sections 

94 and 319 of the Companies Act, 1948, and certain other liabilities being 


approximately £ .in aggregate amount were in respect of rent and 

the supply of water gas electricity and telephone ; and the remainder 

approximately £ .are wholly unsecured. 

13. The amounts so far realised by the Receiver and the other realis¬ 


able assets are not anticipated by him as being likely to pay off his 
trading liabilities and the preferential creditors. The said lease which is 
the only other asset may prove to be of some value, but having regard 
to the provisions thereof as to the right of the landlord to forfeit in the 
event of liquidation it is an asset of problematical value at the present 
time. 

14. In these circumstances the said.has offered to provide 

funds sufficient to enable a composition to be paid to the unsecured 
creditors of 5 s. in the pound if they will accept that in full satisfaction of 

their claims ; suqh offer is also conditional on the said. 

acquiring control of the Company, which he has now done conditionally 
on the said Scheme of Arrangement taking effect. 

16 } paragraphs 13 and 14 of Form 84 adapted .) 

17. It will be for the benefit of the Company and of its General Credi- 
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tors as defined in the Scheme that the Scheme should be sanctioned by 
this Honourable Court. 

Your Petitioner therefore humbly prays as follows :— 

(1) That the Scheme of Arrangement set out in the Schedule hereto 

may be sanctioned by this Honourable Court so as to be 
binding upon the Company and its General Creditors as 
therein defined. 

(2) Or that such other Order may be made in the premises as to the 

Court shall seem meet. 

And Your Petitioner will ever pray, etc. 

Note .—It is not intended to serve this Petition upon any person. 


The Schedule. 

[Here set forth the Scheme of Arrangement.) 


89 . 

PETITION for Sanction of Scheme of Arrangement, Reconstruction and 
Amalgamation in Form No. 67. 

(Heading as in Form No. 1, entitled in the matter of each of the three Com¬ 
panies concerned and in the matter of the Act.) 

To Her Majesty's High Court of Justice 

The Humble Petition of the above- 
named A. B. Company, Limited and 
the above-named E. F. Company, 

Limited 

Sheweth as follows :— 

1. The objects of this Petition are (a) to obtain the sanction of the 
Court under Section 206. of the Companies Act, 1948, to the arrangements 
between the above-named A. B. Company, Limited (hereinafter called 
“ the Holding Company ”) and its members embodied or involved in the 
Scheme for the reconstruction and amalgamation or partial amalgamation 
of the Holding Company and its two subsidiaries the above-named E. F. 
Company, Limited (hereinafter called “ the Colliery Company ”) and the 
above-named D. C. Company, Limited (hereinafter called “ Chemicals ”) 
which Scheme (hereinafter referred to as “ the Scheme ") is dated the 

.,19..., and a print of which is scheduled to this Petition and 

(b) to obtain the confirmation of the Court of the reduction of the capital 
of the Colliery Company resolved upon pursuant to the Scheme. 

2. The Holding Company was incorporated on the., 18..., 

under the Companies Act, 1862, the Colliery Company was incorporated 

on the., 19..., under the Companies Act, 1929, and Chemicals 

was incorporated on the.. 18..., under the Companies Acts, 

1862 to 1880. 

3. The registered offices of the Holding Company the Colliery Company 

and Chemicals are all situate at.in the City of. 

4. Each of the said three Companies shortly after its incorporation 
commenced to carry on business and has continued to carry on business 


ever since. 

5. The present capital of the Holding Company is £ .divided 

C.F. via L 
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into.Ordinary shares of 5s. each of which.Shares and no more 

have been issued and are fully paid up and are widely held among the 
public. 

6. The present capital of the Colliery Company is £ .divided 

into.Redeemable Preference Shares of £1 each and.Ordinary 

Shares of £1 each all of which have been issued [for cash or as may be*\ 
and are outstanding and fully paid up [in cash] and all of which are 
beneficially owned by the Holding Company. 

7. The present capital of Chemicals is £ .divided into. 

Shares of £ .each of which.Shares and no more have been 

issued and are fully paid up and are all beneficially owned by the Holding 
Company. 

8. Chemicals is the holder and beneficial owner of.Ordinary 

Shares of 5s. each in the capital of the Holding Company (q). 

9. The assets of the Holding Company at the.. 19..., 

were of a book value of £ .and comprised (in addition to the shares 

in the Colliery Company and Chemicals) considerable freehold and 
leasehold land and buildings a Quarry and plant a Brickworks and plant 
a number of investments both quoted and unquoted divers other current 
assets and a claim for compensation (still awaiting determination) in 
respect of assets which vested in the National Coal Board while its liabili¬ 
ties and provisions on the said date amounted to £ . 

10. The assets of the Colliery Company at the said date were of a book 

value of £ .and comprised a claim for compensation (still awaiting 

determination) in respect of assets which vested in the National Coal 

Board a controlling interest in the share capital of., Limited 

(a company which has similar claims for compensation still awaiting 
determination) and divers current assets including a considerable sum of 
cash while its liabilities and provisions on the said date amounted to £ . 

11. The assets of Chemicals at the said date were of a book value of 

£ .and comprised some freehold land and plant a claim for compen¬ 

sation (still awaiting determination) in respect of assets which vested in 
the National Coal Board certain book debts and a considerable amount of 
quoted investments and cash while its liabilities and provisions on the 
said date amounted to £. 

12. The aggregate book value on the said date of the assets of the 
three Companies (excluding inter-Company holdings and debts) was 

£ .while the aggregate of their liabilities and provisions (excluding 

inter-Company indebtedness) was £ .and the net book value of the 

combined undertaking was accordingly £ . 

13. Apart from the Quarry and Brickworks above referred to (which 
are small undertakings and of which it is intended shortly to dispose) 
none of the three Companies carries on any active business and the only 
useful purpose served by keeping them or any of them in being is the 
prosecution of the above-mentioned claims to compensation. 

14. It is therefore desired to realise and distribute to the members of 
the Holding Company the assets of the three Companies other than (a) 

the said claims to compensation (b) the shdres in.. Limited 

and (c) sufficient cash and other liquid assets to satisfy in due course all 
the liabilities of each of the three Companies all the assets not so realised 
and distributed being vested (so far as not already vested) in the Colliery 
Company which shall assume the liabilities of the other two Companies 
and shall continue in being with a reduced share capital to be held by the 
present members of the Holding Company that Company and Chemicals 
being wound up or dissolved. 

(<7) See now s. 27 of the Act; 3 Halsbury’s Statutes, 2nd Edn., 481. 
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15. The Scheme has accordingly been prepared and it provides (shortly 
stated) 

(a) for the transfer to the Holding Company of certain of the assets of 

Chemicals. 

(b) For the transfer to the Colliery Company of the remainder of the 

undertaking and assets and liabilities of Chemicals. 

(c) For the dissolution of Chemicals without winding-up. 

(d) For the transfer to the Colliery Company of certain of the assets 

and (with certain exceptions) the liabilities of the Holding 

Company. 

(e) For the transfer to the Holding Company of certain of the assets 

of the Colliery Company. 

(f) For the reduction of the issued capital of the Colliery Company 

to £ .divided into.Shares of 4s. each with a view to 

their distribution in specie in a subsequent winding-up of the 

Holding Company. 

16. By an Order of the Court made in the above matters on the 

.. 19..., it was ordered that the Holding Company should 

convene in manner therein mentioned a Meeting of its members (other 
than Chemicals) for the purpose of considering and if thought fit approving 
the Scheme with or without modification and the Court appointed 
.Chairman of such Meeting and Ordered that the said Chair¬ 
man should report the result of such Meeting to the Court. 

17. (As in paragraph 14 of Form 84 adapted.) 

18. By Article.of the Articles of Association of the Colliery 

Company it is provided that the Colliery Company may reduce its capital. 

19. At an Extraordinary General Meeting of the Colliery Company 

duly convened and held on the.. 19..., the following resolution 

was duly passed as a Special Resolution in accordance with Section 141 
of the Companies Act, 1948 : 

" That the capital of the Company be reduced from £ . 

divided into.Redeemable Preference Shares of £1 each and 

.Ordinary Shares of £1 each to £ .divided into. 

Shares of 4s. each and that such reduction of capital be effected by 
“ cancelling and, extinguishing altogether the.Redeemable Pre¬ 
ference Shares of £1 each and the.Ordinary Shares of £1 each 

numbered.to.inclusive and cancelling 16s. of the capital 

paid up on each of the.Ordinary Shares numbered.to 

.inclusive and reducing the nominal amount of each such share 

to 4s." 

20. The Colliery Company has cash in hand and at bank largely 

exceeding the aggregate amount of the liabilities of the Holding Company 
the Colliery Company and Chemicals and by virtue of the Scheme in the 
event of the same becoming operative the Colliery Company will retain 
cash exceeding by £ .the amount of such liabilities (other than inter¬ 

company indebtedness and those liabilities of the Holding Company 
which will not by virtue of the Scheme become liabilities of the Colliery 
Company) and accordingly no creditors of any of the said three Companies 
will be prejudiced by the said reduction of capital of the Colliery Company. 

21. The form of Minute proposed to be registered is as follows : 

The capital of E. F. Company, Limited henceforth is £ . 

divided into.Shares of 4s. each reduced from £ .divided 

into.Redeemable Preference Shares of £1 each and. 
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Ordinary Shares of £1 each. At the date of the registration of 
this Minute all the said Shares have been issued and are deemed to 
be fully paid up. 

Your Petitioner the Holding Company therefore humbly prays as 
follows: 

(1) That the above-mentioned Scheme may be sanctioned by this 

Honourable Court so as to be binding on the Holding Company 
and its members. 

(2) Or that such other Order may be made in the premises as to the 

Court shall seem meet. 

And Your Petitioner the Colliery Company humbly prays as follows : 

(3) That the reduction of the capital of the Colliery Company proposed 

to be effected by the Special Resolution set out in paragraph 19 
of the Petition may be confirmed and that the above-mentioned 
Minute may be approved by the Court. 

(4) That to this and all enquiries and directions necessary and proper 

may be made and given. 

(5) Or that such other order may be made in the premises as to the 

Court shall seem meet. 

And Your Petitioners will ever pray, etc . 

Note .—It is not intended to serve this Petition on any person. 

The Schedule. 

(Here set forth the Scheme of Arrangement.) 


90 . 

AFFIDAVIT in support of Petition (q). 

(Heading as in Form No. 1.) 

I, etc. (continue as in Form No. 69). 

1. I crave leave to refer to my former Affidavits] sworn herein on 

the.. 19...[and the.. 19...] [and the Affidavit of 

.sworn herein on the.. 19...] (these are the 

Affidavits as in Forms Nos. 69 to 74). 

2. I have read the Petition herein now produced and shown to me 

marked ".” and I believe that all the statements contained 

therein are true, and that belief is founded on the knowledge I have 
obtained as a director [and Chairman of directors] of the above-named 
Company (hereinafter called " the Company ”). 

3. In support of paragraphs [2 to 12 inclusive and paragraph 15] of the 
Petition I crave leave to refer to paragraphs [2 to 14 inclusive] of my said 

former Affidavit sworn on the.. 19 ...(these are the Affidavits as 

in Forms Nos. 69 to 74). 

4. In support of paragraph [14] of the said Petition I crave leave to 

refer to my [the] said [former] Affidavit [of the said.] 

sworn on the.. 19 ...(this is the Affidavit as in Form No. 83) 

and my [the] Report exhibited thereto: 

Sworn, etc. 


(q) See Practice and Procedure, p. 96, ante. 
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91 . 

ORDER on Petition to Sanction a Scheme of Arrangement (r). 

(Heading as in Form No, 1.) 

Upon the Petition of the above-named., Limited whose 

registered office is situate at.in the City of.on 

the.day of., iq..., preferred unto this Court 

And Upon Hearing Counsel for the Petitioner [and for.] 

And Upon Reading the said Petition the Order dated the., 

19.. .(whereby the said Company was ordered to convene separate meetings 
of [the holders of (1) its 5 per cent. Terminable Debentures,'(2) its Pre¬ 
ference Shares and (3) its Ordinary Shares (or as the case may be)] for the 
purpose of considering and if thought fit approving with or without 
modification a Scheme of Arrangement proposed to be made between the 
said Company and [the holders of its said Debentures and Shares (or as 

the case may 6e)] the ".” newspaper of the.day of 

.. 19...(containing an advertisement of the notice convening 

the meetings directed to be held by the said Order dated the.. 

19.. .) the two Affidavits of.filed respectively the.. 

19.. .. and the.. 19..., the Affidavit of.filed the 

.. 19..., and the Exhibits in the said Affidavits respectively 

referred to 

^Add, if applicable : And the said.by their Counsel con¬ 

senting to be bound by the Scheme of Arrangement sanctioned by this 
Order] 

This Court Doth Hereby Sanction the Scheme of Arrangement as set 
forth in the Schedule to the said Petition [or as set forth in Paragraph 

.of the said Petition] and in the Schedule hereto [or This Court 

Doth Hereby Sanction the Scheme of Arrangement set forth in the 
Schedule to the said Petition (as modified by this Court on the hearing of 
the said Petition) which Scheme as so modified and sanctioned is set forth 
in the Schedule hereto] 

And It Is Ordered that the above-named Company do deliver an office 
copy of this Order to the Registrar of Companies (s), 

[. Add , if applicable : And It Is Ordered that the said.. 

Limited do pay to the said.their costs of the said Petition 

such costs to be taxed.] 

The Schedule before referred to. 

Scheme of Arrangement. 

(Here set forth the Scheme of Arrangement,) 


(r) The above is the usual form of order made sanctioning a scheme of arrange¬ 
ment with variations for cases (1) where parties affected by the scheme, but who are 
not otherwise bound, appear in Court and consent, and (2) where the Company is 
ordered to pay costs. See Practice and Procedure, pp. 96 and 97, ante. 

(s) Section 206 (3) of the Act (3 Halsbury’s Statutes, 2nd Edn., 624), provides 
that the order shall have no effect until an office copy has been delivered to the 
Registrar of Companies for registration. 
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02 . 

ORDER on Petition to Sanction a Scheme ol Arrangement 
involving a Reduction of Capital (t). 

(Heading as in Form No, 1.) 

Upon the Petition of the above-named.. Limited whose 

registered office is situate at.on the.day of.. 

19.. .. preferred unto this Court. 

And Upon Hearing Counsel for the Petitioner 

And Upon Reading the said Petition the Order dated the., 

19.. . (whereby the said Company was ordered to convene separate meetings 
of the holders of (1) its Cumulative Preference Shares and (2) its Ordinary 
Shares for the purpose of considering and if thought fit approving with or 
without modification a Scheme of Arrangement proposed to be made 
between the said Company and the holders of its said Shares) the Order 

dated the.. 19... (dispensing with the settlement of a list of 

Creditors) (or as the case may be) the “." newspaper of the 

.. 19...(containing an advertisement of the notice convening 

the meetings directed to be held by the said Order dated the.. 

19.. .) the “.” newspaper of the.. 19...(con¬ 

taining a notice of the presentation of the said Petition and that the same 

was appointed to be heard this day) the two Affidavits of. 

filed respectively the.. 19..., and the.. 19..., and 

the Exhibits in the said Affidavits respectively referred to 

This Court Doth Hereby Sanction the Scheme of Arrangement as set 
forth in the Schedule to the said Petition and in the First Schedule hereto 

And This Court Doth Order that the reduction of the capital of the 

said Company from £ .to £ .resolved on and effected by the 

Special Resolution passed at an Extraordinary General Meeting of the 

said Company held on the.. 19..., be and the same is hereby 

confirmed in accordance with the provisions of the above-mentioned Act 

And the Court Doth Hereby approve the Minute set forth in the 
Second Schedule hereto 

And It Is Ordered that this Order be produced to the Registrar of 
Companies and that an office copy hereof be delivered to him together with 
a copy of the said Minute 

And It Is Ordered that notice of the registration by the Registrar of 
Companies of this Order (so far as it confirms the reduction of the capital 

of the Company) and of the said Minute be published once in the "." 

newspaper within [10 days] after such registration. 

The First Schedule before referred to. 

Scheme of Arrangement. 

(Here set forth the Scheme of Arrangement,) 

The Second Schedule before referred to. 

Minute approved by the Court. 

(Here set forth the Minute approved by the Court,) 


(() See Practice and Procedure, pp. 96 and 97, ante. 
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93 . 

ORDER on Petition under Sections 206 and 208 of the 
Companies Act, 1948 (u). 

(Heading as in Form No. 1.) 

Upon the Petition of the above-named A. B. Limited, C. D. Limited 
and E. F. Limited the registered office of each of which is situate at 

.on the.day of.19..., preferred unto this 

Court 

And Upon Hearing, etc. 

And Upon Reading, etc. 

This Court Doth Hereby Sanction the Scheme of Arrangement and 
Amalgamation as set forth in the Schedule to the said Petition and in the 
Schedule hereto 

And It Is Ordered that each of the above-named Companies do 
(1) produce this Order to the Registrar of Companies and (2) deliver to 
him one office copy hereof 

[And It Is Ordered that the Petitioners be at liberty to apply in 
Chambers for an Order or Orders under Section 208 of the above-mentioned 
Act as soon as the new Company in the said Scheme mentioned shall 
have been registered and generally as they may be advised.] 

\or Liberty to apply in Chambers for an Order or Orders under Section 
208 of the above-mentioned Act] 

Tiie Schedule before referred to. 

Scheme of Arrangement and Amalgamation. 

[Here set forth the Scheme.) 


94 . 

ORIGINATING INTER PARTES SUMMONS (to which an appearance is 
necessary) for an Order under the Companies Act, 1948, Section 

208 (a). 

(Heading as in Form No. 1) (6). 


Let [.Limited, whose registered office is situate at 

., and.Limited, whose registered office is situate 


at. (or as the case may be) (c),] within eight days after service 

of this Summons on them respectively, inclusive of the day of such service, 
cause appearances to be entered for them respectively to this Summons, 

which is issued upon the application of.. Limited, whose 

registered office is situate at.. for all necessary directions 

enabling the Scheme of Arrangement and Amalgamation set forth in the 

Schedule to the Order dated the.. 19..., and made In the 

Matter of A. B. Limited and In the Matter of C. D. Limited and In the 
Matter of the Companies Act, 1948, No....of 19..., to be fully and effec¬ 
tively carried out under Section 208 of the Companies Act, 1948, and 


(u) See Practice and Procedure, pp. 96 and 97, ante. 

(a) See Practice and Procedure, p. 98. ante. 

(b) The title should be not only in the matter of the transferee company, but also 
in the matter of the transferor company or companies. 

(c) See Practice and Procedure, p. 98, ante. 
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accordingly for an Order in the terms set forth in the Schedule hereto 
and for liberty to apply. 


The Schedule. 

(Here set forth the proposed minutes) 

Dated the.. 19.... 

This Summons was taken out by.. of.. the 

Solicitors for the above-named., Limited. 

The Respondents may appear hereto by entering appearances by 
Solicitor at the Office of the Registrar, Companies Court, Bankruptcy 
Buildings, Carey Street, London (or as may be ). 

Note .—If the Respondents do not enter appearances within the time 
and at the place above mentioned, such Order will be made and pro¬ 
ceedings taken as the Judge (or Registrar) may think just and expedient. 


95 . 

AFFIDAVIT in support ol Summons in Form No. 95 (d). 

(Heading as in Form No. 1.) 

I, .. of.. the Secretary of the above-named 

Company, make oath and say as follows : 

1. I am the Secretary of all the Companies the Respondents to 
the Originating Summons herein (hereinafter called " the Transferor 
Companies). 

2. The above-named., Limited (hereinafter called “ the 

Transferee Company ”), is the new Company which was to be formed 
under the Scheme of Arrangement and Amalgamation referred to in the 
Originating Summons in this matter and was incorporated on the 

.. 19.... The documents now produced and shown to me 

marked “.” and “.” respectively are the Certificate of Incor¬ 

poration of the Transferee Company and the Certificate entitling it to 
commence business. 

3. The properties, assets, rights and powers of the Transferor Com¬ 
panies are set out in the Schedule now produced and shown to me marked 

4. Office copies of the Order made by the Honourable Mr. Justice 

.dated the.. 19..., and sanctioning the said 

Scheme of Arrangement have been filed with the Registrar of Companies 
in respect of each of the Transferor Companies and also in respect of the 
Transferee Company. 

5. The bundle of documents now produced and shown to me marked 

0 .” contains the consents of the Mortagees of the various freehold 

and leasehold properties belonging to the Transferor Companies to the 
transfer thereof to the Transferee Company. 

6. The bundle of documents now produced and shown to me marked 

44 .” contains the consents of the various Lessors of the leasehold 

properties proposed to be transferred to the Transferee Company. In 


(d) See Practice and Procedure, p. 98, ante. 
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some cases terms have been imposed as a condition of the Lessors granting 
their consents and those terms appear in the said bundle of documents. 

7. The document now produced and shown to me marked “.” 

contains a list of the Creditors of the Company. With regard to the 
Creditors whose names are set forth in Part I of the said list they have all 

with the exception of.consented to the proposed transfer to 

the Transferee Company. It is intended to set aside the sum of £ . 

to meet the claim of the said. With regard to the claims 

set forth in Part II of the said list it is intended to pay these off in the 
ordinary course of business prior to the. 

8. No actions or proceedings are pending against any of the Transferor 

Companies [other than., which is the Defendant in certain 

proceedings in the Queen's Bench Division, the short title of which is 
. The claim against the said.is for. 

Sworn, etc. 


96. 

SUMMONS for Directions on the Summons in Form No. 94 (e). 

[Heading as in Form No. 1.) 

Let all parties, etc. (continue as in Form No. 3), for an order for all 
necessary inquiries and directions as to advertisements and otherwise 
with a view to the making of an order under Section 208 of the above- 
mentioned Act (continue as in Form No. 3). 


97. 

ORDER for directions (/). 

(Heading as in Form No. 1.) 

Upon the Application under Order 53, r. 10 (1) of the Rules of the 

Supreme Court by Summons dated the.day of.. 19..., 

of the above-named A. B., Limited, C. D., Limited and E. F., Limited, 

whose registered offices are all situate at.in the. 

of.. 

And Upon Hearing, etc. 

And Upon Reading the Order made In the Matter of.and 

In the Matter of the above-mentioned Act No.of 19..., and dated 

the.^...(sanctioning a Scheme of Arrangement and Amal¬ 

gamation), the Originating Summons issued in the above matters on the 

.day of.. 19..., under Section 208 (2) of the above- 

mentioned Act the Affidavit, etc. 

And the Court being of opinion that the Advertisement and Notice 
hereinafter directed will be sufficient notice to all persons whose interests 
may be affected by any Order that may hereafter be made under Section 
208 of the above-mentioned Act 

It Is Ordered that notice of the application under Section 208 of the 
said Act for the transfer to and vesting in the Applicant of the property 
rights powers and liabilities of the Respondent Companies and of the day 


(e) See Practice and Procedure, p. 98, ante. 
(/) See Practice and Procedure, p. 99, ante. 
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fixed for the hearing thereof (in the form settled in Chambers; be inserted 

once each in the ".” and the “." newspapers on 

or before the.. 19.... 

And It Is Ordered that notice to the like effect and enclosing a copy 
of the said Scheme of Arrangement (as sanctioned by the said Order) be 
sent by prepaid letter post to each of the Lessors of the properties held by 
the Respondent Companies referred to in the said Affidavit on or before 
the.. 19.... 


98 . 

ADVERTISEMENT of the hearing of the Summons in Form No. 94 (g). 

(Heading as in Form No. 1.) 

Notice is hereby given that an Originating Summons was on the 

., 19..., issued out of Her Majesty’s High Court of Justice 

upon the application of the above-named.. Limited (herein¬ 

after called “ the Transferee Company ”) whose registered office is situate 

at.in the.of.consequent upon an 

Order of the said Court dated the., 19...(sanctioning a 

Scheme of Arrangement and Amalgamation) for an Order under Section 
208 (2) of the above-mentioned Act [that all the property rights and 
powers of the above-named A. B., Limited, C. D., Limited and E. F., 
Limited (hereinafter called " the Transferor Companies ”) be transferred 
to and vested in the Transferee Company without further act or deed and 
that all the liabilities and duties of the Transferor Companies be transferred 
to and become liabilities and duties of the Transferee Company that all 
proceedings now pending by or against the Transferor Companies be 
continued by or against the Transferee Company and for the dissolution 
of the Transferor Companies as in the said section provided] [for Jointer 
alia )2 the transfer to and vesting in the Transferee Company of all the 
property rights and powers of A. B., Limited, C. D., Limited and E. F., 
Limited (hereinafter called “ the Transferor Companies ”) including 
their freehold and leasehold properties and choses in action without 
further act or deed and for all the estate and interest of the Transferor 
Companies therein subject to all charges affecting the same and that all 
the liabilities and duties of the Transferor Companies may be transferred 
to and become the liabilities and duties of the Transferee Company and for 
the allotment without further application of shares in the Transferee 
Company to such persons interested in the Transferor Companies as are 
entitled thereto and for the dissolution of the Transferor Companies as 
in the said Section provided] (or as the case may he). 

And notice is further given that the said Originating Summons is 
directed to be heard before the Registrar of the Companies Court, High 

Court of Justice, Bankruptcy Buildings, Carey Street, London, on. 

day the.day of.,19*.., at.o'clock in the. 

noon. Any person interested in the assets or liabilities of the Transferor 
Companies whether as a creditor or otherwise affected by the said proposed 
transfer of the Transferor Companies' assets and liabilities desirous of 
being heard on the said application should appear at the time of hearing 
in person or by Counsel or Solicitor for the purpose. The terms of the 


(g) See Practice and Procedure, p. 99, ante. 
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said application can in the meantime be inspected at the offices of the 
undersigned on any weekday during the usual business hours or a copy 
thereof will be furnished to any such person requiring the same by the 
undersigned. 

Dated the.19.... 

(Name) . 

(Address) . 

Solicitors for the above-named Companies. 


99 . 

VESTING ORDER (h). 

(Heading as in Form No. 1.) 

Upon the Application by Originating Summons dated the.day 

of.. 19..., of the above-named., Limited (herein¬ 

after called [“ the Transferee Company ” (or as the case may be)] 

And Upon Hearing Counsel for the Transferee Company and for 

.. Limited and., Limited (hereinafter called " the 

Respondents ” [“ the Transferor Companies ” or as the case may be)] 

And Upon Reading, etc . 

And it having been shown to the satisfaction of the Court that the 

arrangement sanctioned by the said Order dated the.. 19..., 

has been proposed for the purposes of or in connection with a Scheme for 
the Amalgamation of the Transferor and Transferee Companies and that 
under the said arrangement the whole of the undertakings and properties 
of the Transferor Companies is to be transferred to the Transferee Com¬ 
pany and accordingly that the Court has jurisdiction to make provision 
by Order to operate under Section 208 of the above-mentioned Act for 
the transfer to the Transferee Company of the whole or any part of the 
undertakings property rights and powers and debts and liabilities of the 
Transferor Companies and for the other matters hereinafter appearing. 

It Is Ordered that as on and from the date hereof the whole of the 
undertakings and of the property rights and powers of the Transferor 
Companies as now existing shall by virtue of this Order and without 
further act 01; deed be transferred to and vest in the Transferee Company 
for all the estate and interest of the Transferor Companies therein but 
subject to all Mortgages and Charges (if any) now affecting the same or 
any part or parts thereof. 

And It Is Ordered that as on and from the date hereof all the debts, 
liabilities and duties of the Transferor Companies as now existing shall 
by virtue of this Order and without further act or deed be transferred to 
and become the debts liabilities and duties of the Transferee Company 

And It Is Ordered that all proceedings (if any) pending by or against 
the Transferor Companies be continued by or against the Transferee 
Company 

And It Is Ordered that the Transferee Company do without further 
application allot and issue to the Shareholders of the Transferor Com¬ 
panies the shares of the Transferee Company to which such Shareholders 
are respectively entitled under the said Arrangement 

And It Is Ordered that the Transferee Company and each of the 


(h) See Practice and Procedure, pp. 99 and ioo, ante. 
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Transferor Companies do within seven days after the date of this Order 
cause an office copy of this Order to be delivered to the Registrar of Com¬ 
panies for registration and at the expiration of [three} months from the 
date of such office copies being so delivered the Transferor Companies shall 
be deemed to be dissolved without winding-up and the Registrar of 
Companies shall place all documents relating to the Transferor Companies 
and registered with him on the file kept by him in relation to the Trans¬ 
feree Company and the files relating to the Transferee Company and the 
Transferor Companies shall be consolidated accordingly. 

Liberty to apply. 


G. PETITIONS FOR THE RESTORATION OF THE 
NAME OF A COMPANY TO THE REGISTER 

(Section 353 of the Act, and Order 5 $B, r. 5 (i )). 

Section 353 of the Act (3 Halsbury’s Statutes, 2nd Edn., 726) provides 
the machinery whereby the Registrar of Companies may, if he has reason 
to believe that a Company is not carrying on business or is in operation, 
or, in the case of a Company in liquidation, he has reason to believe that 
no liquidator is acting or the affairs of the Company have been fully wound 
up, strike its name off the Register. 

Sub-section (6) of Section 353 provides the means whereby a Company 
so struck off or any member or creditor who feels aggrieved thereby may 
apply to the Court for the restoration of the Company's name to the 
Register. A creditor will normally be aggrieved, whatever the state of 
the Company's assets, because he is unable to present a winding-up 
petition, but a member will normally only be aggrieved if the Company 
is solvent. Such an application can be made at any time before the 
expiration of twenty years from the date of publication in the " London 
Gazette" of a notice by the Registrar of Companies pursuant to Section 
353 ( 5 ) that the Company's name has been struck off the Register. The 
application is by way of Petition under Order 53B, r. 5 (i). 

PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

[ r « 

w 0 

M rr> 

M ON . 

tn M 0 

cJ d ^ 
H W H 

I 

Present Petition and obtain a return date 
for the hearing thereof. 

Notes : (i) No evidence should be sworn until 
after Petition presented. 

(2) The Petition must be served on the 
Registrar of Companies (who in all cases must 
be made Respondent) (Re Hall (Conrad) cS- 
Co., Ltd. (1916), 60 Sol. Jo. 666 ; io Digest 
1063, 7445) and either notice of the presenta¬ 
tion of the Petition, or the Petition, must be | 

100 
or 

101 

3 

1 

i 

145 
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CO 


No. 


Steps to bk Taken. 


H 

5 

W 

Q o 

81 


Oj q 

a§ 

fe a 

o 01 

d§ 

525 


w 


£ 

<4 3 w 
« gs 


served on the Treasury Solicitor (see 
Practice Note, [1928] W.N. 218 and [1931! 
W.N. 199). 

(3) The Petition can be presented by 
the Company or by any Member or Creditor. 
If the Petition is by a Member the Company 
should be joined as a Co-petitioner, so that 
there may be somebody who can give an 
undertaking in respect of past Returns (Re 
Wright (Walter), Ltd., [1923] W.N. 128 ; 10 
Digest 1064, 7 452). If it is impracticable to 
join the Company as Co-petitioner (and in 
the case of a Creditor petitioning there would 
appear to be no way in which he can properly 
join the Company) the Company should be 
made a Respondent. If the Company had 
previously been in liquidation, the Liquida¬ 
tor must petition in the name of the Com¬ 
pany or join it as Petitioner (Re Johannesburg 
Mining and General Syndicate, Ltd. (1901), 45 
Sol. Jo. 343) . In all cases where the Company 
is the Petitioner, an official of the Company 
must join in, so that there may be some party 
responsible for the costs of the Registrar (Re 
Hall (Conrad) & Co., Ltd. (1916), 60 Sol. Jo. 
666 ). 

(4) Where the Petition is by a Member 
or Creditor the Petition should contain 
particulars of his interest. 

(5) In cases where the Petitioner is a 
Creditor whose main object is to have a 
nominis umbra against which to present a 
Winding-up Petition, the better practice is 
for the Petition to ask (a) for restoration of 
the Company's name to the Register and 
(b)upon such restoration, for a Winding-up 
Order (Re Cambridge Coffee Room A ssociation 
Ltd., [1952] 1 All E. R. 112, n.). See also 
Practice and Procedure, pp. 258, 259, post , 
and Form No. 188. 

(6) For applications for declaration 
that dissolution void, see pp. 563 et'seq. post. 




2 Serve the Petition (a) on the Registrar of 
Companies and (b) on the Treasury Solici¬ 
tor (or notice thereof—see Note (2) above) 
and. (c) where the Company is not a 
Petitioner, on the Company. 

3 File the following Affidavits, namely :— 


(a) Affidavit verifying Petition. 

Note: The Affidavit must contain a full and 
satisfactory explanation as to the circum¬ 
stances under which the Company's name 
was struck off the Register, e.g., why the 


2/6 


101 


1930 . 









158 


Proceedings under Order 53B 


[Vol. VIA 


: 

No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
required. 

w 

« 

si . 

fl - is 
<->gg 

LO Pr£ 


necessary ’Annual Returns, etc., had not 
been made, which led the Registrar of 
Companies to believe that the Company was 
defunct. 

(b) Affidavit as to service of Petition or 
notice thereof on Treasury Solicitor. 

103 

I 

2/6 

IOI 


1 Note : This Affidavit should also prove that 
the Treasury Solicitor raises no objection 
to the Order sought (Practice Note, [1931J 
W.N. 199). 

(c) Where possible, affidavit by a Direc¬ 
tor or Secretary of the Company in 
support. 

104 

1 

2/6 

101 

4 

Note : In a number of applications before the 
Court at the end of 1951, all of which are 
unreported, Roxburgh, J., adjourned the 

1 hearing for further evidence and in each case 

intimated that he wanted an explanation 
of (a) how the Secretary or other responsible 
person failed to file the necessary returns 
and (b) how the notifications sent by the 
Registrar of Companies (which are always 
sent by registered post) were not received, 
or if received why they were not dealt with. 

Attend hearing of Petition, and on Order 
being made : — 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Notes : (i) Counsel’s brief, properly endorsed, 
together with (a) the original Petition and 
(b) the exhibited letter from the Treasury 
Solicitor, must be lodged. 

(2) Notice of the appointment to settle 
must be given to the Respondent (s). 

• (3) The Order is drafted and subse¬ 

quently engrossed by the Court. 

(b) Attend to settle and obtain ap¬ 
pointment to pass. 

(c) Attend to pass order. 

1 

i 

105 

. 


29 

5 

Note : After passing, the Order is stamped and 
lodged for sealing, together with a copy for 
the office copy. 

Obtain duplicate Order and deliver office 
copy to the Registrar of Companies for 
registration, at the same time producing 
the duplicate Order. 

Notes : (i) Upon the office copy Order being 
delivered for registration, the Company is 
deemed to have continued in existence as if 
its name had not‘been struck off (s. 353 (6) 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930* 
Fee No. 

6 

of the Act; 3 Halsbury's Statutes, 2nd Edn., 
727 )- 

(2) Sub-s. (6) of s. 353 also provides that 
the Court may by the Order give such 
directions and make such provisions as 
seem just for placing the Company and all 
other persons in the same position as 
nearly as may be as if the name of the 
Company had not been struck off. In this 
connection the Court usually orders the 
Registrar of Companies to advertise the 
Order in his official name in the London 
Gazette. See also No. 6 below. 

Forthwith file all Returns and do all other 
things as may be ordered by the Court, 
e.g. t file Annual Returns, Particulars of 
Directors and Secretary, give Notice of 
Change of Registered Office, take neces¬ 
sary steps to wind-up the Company, etc., 
etc. 






PRECEDENTS. 

IOO. 


PETITION by the Company or a Member for the Restoration of the Name 
of a Company to the Register (*). 


(Heading as in Form No. 1.) 

(Preamble as in Form No. 5.) 

The humble Petition of the above-named., Limited and 

.of.in the County of.sheweth as 

follows: 


1. 

2. 

3 . 

4 . 
5 - 


(As in paragraphs 1/04 Form No. 9.) 


Your Petitioner, the said.. is the registered holder of 

.of the said Shares [or was at the date when the Company was 
struck off the Register of Companies as hereinafter mentioned a [Director] 
thereof]. 

6. (As in paragraph 6 of Form No. 9.) 

7. In the years.and.the Company [through the negligence 

of its Secretary omitted to prepare and forward to the Registrar of 


(i) See Practice and Procedure, pp. 156,157, ante, and see also generally as to the 
restoration of the name of a company to the register, 5 Halsbury's Laws (1949 Vol.) 
886 et seq . 
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Companies the Annual Return in accordance with the provisions of 
Section 124 of the above-mentioned Act (or as the case may 6e)]. 

8. On or about the.day of., 19..., the Registrar of 

Companies pursuant to Section 353 of the said Act, struck the name of the 
Company off the Register of Companies kept by him in accordance with 
the said Act and notice thereof was published by him in the " London 

Gazette" on the., 19.... It is alleged by the Registrar of 

Companies and your Petitioners have no reason to doubt that before 
striking off the Company's name as aforesaid he duly sent the notices and 
otherwise complied with the provisions of the said Section but [through 
the negligence of the Company's Secretary (or as the case may fe] the 
several letters and notice sent to the Company in accordance with the 
provisions of sub-sections (1), (2) and (3) of the said Section were not 
communicated to the Directors or Members of the Company nor did the 
said notice published in the “ London Gazette " come to the knowledge of 
the Directors of the Company [until nearly a year after the Company had 
been struck off the Register (or as the case may be)J. 

9. Neither your Petitioner, the said.nor any [other] 

Director or Member of the Company nor the Company was at any time 
aware that any proceedings were being taken with a view to striking the 
Company's name off the Register nor was any such person as aforesaid 
aware that such proceedings had been taken until [the Inspector of Taxes 
informed the Company's Auditors that the Company's name had been 
struck off the Register and they in turn informed the Company's Secretary. 
The Company's Secretary immediately reported the matter to the 
Directorsof the Company [and informed your Petitioner the said.]]. 

10. The Company was at the time of its name being struck off the 
Register of Companies carrying on business and in operation, [and is 
solvent,] (j) and it is just and equitable that the name of the Company 
should be restored to such Register. 

Your Petitioners therefore humbly pray as follows : 

(1) That the name of.. Limited may be restored to the 

Register of Companies. 

(2) Or that such other Order may be made in the premises as to the 

Court shall seem meet. 

And your Petitioners will ever pray, etc. 

Note. —It is intended to serve this Petition upon the Registrar of 
Companies. 


IOI. 

PETITION by a Creditor for the Restoration of the Name of a Company to 

the Register (k). 

(Heading as in Form No. 1.) 

(Preamble as in Form No. 5.) 

1, 2, 3, 4. (As in paragraphs 1 to 4 of Form No. 9.) 

(j) If the Petition is by a member, solvency must be aUeged and proved. There 
are, however, cases where, when the Company is a Petitioner, there is no need to 
show solvency, e.g. where the Company has, after being struck off, been party to 
conveyance and it is necessary to restore the Company to the Register in older that 
it may be a party to a confirmatory conveyance. 

(k) See Practice and Procedure, pp. 156, 157, ante . 
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5. Your Petitioner is a Creditor of the Company for the sum of £ . 

in respect of. 

6. On or about the.day of., 19..., the Registrar 

of Companies pursuant to Section 353 of the said Act struck the name 
of the Company off the Register of Companies kept by him in accordance 
with the said Act and notice thereof was published by him in the " London 
Gazette " on the.day of., 19.... 

7. The Company was at the time of its name being struck off the said 
Register of Companies justly and truly indebted to your Petitioner in 

the said sum of £ .which your Petitioner has thereby been prevented 

from recovering, and was possessed of assets and it is accordingly just 
and equitable that the name of the Company should be restored to such 
Register. 

Your Petitioner therefore humbly prays as follows : 

(1) That the name of.. Limited may be restored to the 

Register of Companies ; or 

(2) That such other order may be made in the premises as to the Court 

shall seem meet. 

And Your Petitioner will ever pray, etc. 

Note. —It is intended to serve this Petition upon.. 

Limited and the Registrar of Companies. 


102 . 

AFFIDAVIT in support of Petition for Restoration of Name to 
Register (l). 

{Heading as in Form No. 1.) 

I, .of {here insert the address and description of the de¬ 

ponent) one of the Petitioners herein make oath and say as follows : 

1. I have read the Petition in this matter which is now produced and 

shown to me marked “.” The statements contained in para¬ 

graphs 1 to 5 inclusive of the said Petition are correct. The documents 

now produced and shown to me marked “.” and “." 

respectively are the Certificate of Incorporation of the above-named 
Company (hereinafter called “ the Company ") and a print of its Memo¬ 
randum and Articles of Association. 

2. The statements contained in paragraph 6 of the said Petition are 

true. The business carried on by the Company is that of.and 

has proved uniformly and increasingly successful since the Company 
commenced business. 

3. The statements contained in paragraphs 7 to 9 inclusive are true. 

I am informed by.. the Secretary of the Company, and verily 

believe that it was not until the.. 19..., that the Directors of 

the Company first became aware of the fact that the name of the Company 
had been struck off the Register of Companies when {here set out the 
circumstances in which it came to the knowledge of the Directors , as the 


C.F. VIA 


(/) See Practice and Procedure, p. 157, ante. 


M 
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Inspector of Taxes informed the Company’s Auditors to that effect and 
they in turn informed the Company's Secretary who informed the Direc¬ 
tors of the Company [and me this deponent]]. 

4. The statements contained in paragraph 10 of the said Petition are 
true. 

Sworn, etc. 


103• 

AFFIDAVIT as to service of Petition for restoration of Name to Register 
on the Treasury Solicitor (m). 

{Heading as in Form No. 1.) 

I, .of {here insert the address and description of deponent) 

make oath and say as follows : 

1. On the....%.. 19..., I served the Solicitor for the Affairs of 

Her Majesty's Treasury with a true copy of the Petition to restore the 
name of the above-named Company to the Register of Companies pre¬ 
sented to this Honourable Court on the.. 19..., by posting 

the same at the.Post Office on the.. 19..., in a 

prepaid envelope addressed to him at. 

2. The letter now produced and shown to me marked "." is 

his acknowledgement of the receipt of the said copy of the said Petition 
in which he states that no objection would be raised by the Crown to the 
relief sought by the said Petition. 

Sworn, etc. 


104. 

AFFIDAVIT by Secretary of Company in support of Petition under 

Section 863. 

{Heading as in Form No. 1.) 


I, .of {here insert the address and description of the de¬ 

ponent) make oath and say as follows :— 

1. I have since the.. 19..., been the Secretary of the 

above-named.. Limited (hereinafter called “ the Company "). 

2. I crave leave to refer to the Affidavit of.sworn herein 

on the.. 19..., and to the Exhibits therein mentioned. 

3. I am entirely responsible for the fact that the Company has failed 
to fulfil its statutory obligations in the respects indicated in Paragraph 7 

of the Petition which forms Exhibit "." to the said Affidavit 

of. 


4. I delivered the appropriate returns of the Company to the Registrar 

of Companies in respect of the years ended, .. 19..., and 

.19..., the last Annual Return signed by me as Secretary 

being made up to the.. 19.... Thereafter I failed to deliver 

any further Annual Returns to the Registrar of Companies and I also 


(m) See Practice and Procedure, p. 158, ante. 
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failed to deliver any notice of change in the situation of the Registered 
Office of the Company. The change of the Registered Office of the Com¬ 
pany was necessitated by [the complete destruction of its offices by 
enemy action in.. 19..., or as may be\. The only explana¬ 

tion which I can offer of my default is that, [although I personally 
attended Meetings of the Company and of its Directors and knew that 
the accounts of the Company were being properly prepared in each year, 
I thought the task of preparing Annual and other statutory returns in 
cohnection with the Company was being dealt with by an experienced 
Managing Clerk in my office, or as may be J. In giving this explanation I 
do not wish in any way to shift or appear to seek to shift the responsibility 
for my default, but merely to say how the default has arisen. 

5. I have ascertained from the Registrar of Companies that the 
several letters and Notice referred to respectively in sub-sections (1), (2) 
and (3) of Section 353 of the Companies Act, 1948, were sent by him to the 

Company at its registered office situate at.and that such 

several letters and Notice were all returned to him through the Post 
Office marked/ 1 Gone Away." The Company moved its place of business 

and registered office from the above address to.in. 

19..., but for the reason stated in Paragraph 4 hereof I failed to deliver 
any notice of the change in the situation of the Registered Office of the 
Company to the Registrar of Companies. 

6. I was not aware that the Company had been struck off the Register 

of Companies until [I was so informed some.months later by the 

Company's Auditors Messrs.who had been informed of this 

fact by the Inspector of Taxes, or as may 60]. I verily believe that no 
Director or Member of the Company was at any time previously thereto 
aware of this fact. 

Sworn, etc. 


105. 

ORDER for restoration of Name of Company to the Register (n). 

(Heading as in Form No. 1.) 

Upon the Petition of the above-named.. Limited and of 

.on the.. 19..., preferred unto this Court And 

Upon Hearing Counsel for the Petitioners and for the Registrar of Com¬ 
panies (the Respondent) And Upon Reading the said Petition the Affidavit 

of.filed the., 19..., the Affidavit of. 

filed the.. 19..., and the Exhibits in the said Affidavits 

respectively referred to 

And there being no opposition on behalf of Her Majesty to the relief 

sought by the said Petition as appears from the said Affidavit of. 

and the Exhibit thereto 

And the Petitioners by their Counsel undertaking [forthwith (1) to 
make up and forward to the Registrar of Companies the Annual Returns 

for the years.to.(inclusive) as required by Section 124 of the 

above-mentioned Act and Particulars of the Directors and Secretary of 
the said Company pursuant to Section 200 of the said Act, (2) to give 
notice of change of registered office of the said Company pursuant to 


(m) See Practice and Procedure, p. 158, ante. 
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Section 107 of the said Act and (3) to take all steps necessary for procuring 
that the said Company be placed in liquidation or as may be\ 

This Court Doth Order that the name of the above-named. 

Limited be restored to the Register of Companies 

And It Is Ordered that an office copy of this Order be delivered to 
the Registrar of Companies And pursuant to the above-mentioned Act 
the said., Limited is thereupon to be deemed to have con¬ 

tinued in existence as if its name had not been struck off 

And It Is Ordered that the Registrar of Companies do advertise this 
Order in his official name in the " London Gazette " 

And It Is Ordered that the Petitioners the said., Limited 

and.do pay to the Registrar of Companies his costs of the 

said Petition such costs to be taxed. 


H. PETITIONS FOR RELIEF BY OFFICERS OR 

AUDITORS 

(Section 448 (2) of the Act , and Order 53 B } r. 5 (j).) 

Section 448 of the Act (3 Halsburys 1 Statutes, 2nd Edn., 784) enables 
any officer of the Company or person employed by the Company as 
Auditor to apply to the Court for relief from liability in respect of his 
negligence, default, breach of duty or breach of trust, and enables the 
Court to relieve the Applicant from liability on such terms as the Court 
may think fit. The Application is by way of Petition under Order 53B, 
r. 5 (j), but where the Company is in liquidation the application is made by 
Summons in the Companies Court or by Motion in Courts other than the 
High Court. (See Companies (Winding-up) Rules, 1949, r. 68 (1)). 

By section 455 of the Act (3 Halsbury's Statutes, 2nd Edn., 788) 
“ officer ” includes a Director, Manager or Secretary of a Company, and 
by virtue of section 14 (2) of the Building Societies Act, 1939 (2 Halsbury's 
Statutes, 2nd Edn., 680) the definition extends to Directors, Members 
of the Committee of Management, Managers, Officers and to persons 
employed as Auditors of such Societies. 

PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

eg 6 

X 

Present Petition. 

Notes : (i) No evidence should be sworn until 
after Petition presented. 

(2) The Petition should normally be 
served on the Company (who is made 
Respondent) in the first instance, i.e. before 
the hearing of the summons for directions. 

(3) As prosecutions against officers or 
persons employed as auditors for negligence. 




6 and 
40 
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No. 

Steps to be Taken. 

H 

W 

8s 

os 

to 

No. of Copies 

REQUIRED. 

w 

& 

R.S.C. Fees 
Order, 1930. 
Feb No. 

2 

breach of duty, etc., are generally conducted 
by the Board of Trade, it is usually desirable 
! to notify the Board of Trade of any pro¬ 

ceedings under s. 448 (2) (3 Halsbury's 
Statutes, 2nd Edn., 785). See Re Gilt 
Edge Safety Glass, Ltd., [1940] 2 All E. R. 
237, at p. 238. 

(4) See Note (q) on p. 169, post, regard¬ 
ing cases where proceedings have already 
been commenced for fines or penalties against 
the Petitioner. 

Serve Petition on Company and (where 
deemed advisable) give notice of the 
application to the Board of Trade (see 
Note (3) to Item 1 above). 





3 

4 

File Affidavit in support of Petition. 

Issue Summons for Directions under 
Order 53B, r. 10 (i), and serve a copy on 

107 

I 

2/6 

IOI 

5 

6 

7 

the Company. 

Attend Summons for Directions before 
the Registrar. 

Notes : (1) In most cases it is unlikely that 
advertisements will be directed and the 
only Order made will be for fixing the date 
for hearing the Petition. In such cases it 
will not be necessary to draw up the Order. 

(2) If an advertisement is directed, 
Form No. 35 can be adapted to meet the 
circumstances. 

Set Petition down for hearing. 

Attend hearing of Petition, and on Order 
being made :— 

(a) Attend to bespeak Order, obtain ap¬ 
pointment to settle and give notice 

108 

2 

5/- 

12 


of such appointment to Respondent. 

Notes: (1) Counsel’s brief, properly endorsed, 
together with the original Petition, must be 
lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(b) Attend to settle and obtain appoint¬ 
ment to pass. 

109 





(c) Attend to pass Order. 

Note : After passing the Order is stamped and 
lodged for sealing. 

109 


£2 

29 
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PRECEDENTS. 

106 . 

PETITION by an officer or person employed by a Company as Auditor for 
relief under the Companies Act, 1948, Section 448 (8) ( 0 ). 

(.Heading as in Form No. 1.) 

(Preamble as in Form No. 5.) 

1. The object of this Petition is to obtain an Order of this Honourable 
Court under Section 448 (2) of the above-mentioned Act relieving your 
Petitioner from any liability incurred by him in the circumstances herein¬ 
after appearing in respect of his having acted as a Director and Managing 
Director of the above-named Company (hereinafter called “ the Com¬ 
pany ”) and having received remuneration as Chairman and Managing 
Director after he had ceased to be a Director thereof and having been a 
party to the payment of remuneration as Directors to other persons who 
were not qualified to act as Directors of the Company. 

2. The Company was incorporated on the.day of., 

19..., under the [Companies Act, 1948, as a company limited by shares 
(or as the case may 6e)]. 

3. (As in paragraph 2 of Form No. 9.) 

4. (ils in paragraph 3 of Form No. 9.) 

5. The capital of the Company was on its incorporation [and still is] 

£ .divided into [.Ordinary Shares of £1 each and. 

Founders Shares of is. each (or as the case may be)J. 

6. By the Company's Articles of Association it is provided (inter alia) 
as follows : 

" 11. . . . The remuneration of the directors shall be £ .per 

annum each together with such further sums (if any) as shall from 
time to time be determined by the Company in general meeting. .. ." 

41 13. The qualification of a director shall be the holding of shares 
of the Company of the aggregate nominal value of at least £10 and 
it shall be his duty to comply with the provisions of section 182 of 
the Companies Act, 1948. A director may act before acquiring his 
qualification. 

“ 14. The office of a director shall be vacated : 

" (2) If he ceases to be a director by virtue of the Companies Act, 
1948, section 182. 

" 15. A director may hold any other office or place of profit under 
the Company, except that of auditor, upon such terms as to remuner¬ 
ation and otherwise as may be determined by the board." 

7. In the year 19..., .. Limited a Company limited by 

shares and incorporated under the Companies Act, 1948, acquired the 
whole of the issued share capital of the Company. 

8. At the date of such acquisition your Petitioner was one of the three 

directors of.. Limited. On or about the.. 19... 

the issued shares in the capital of the Company were transferred to 

.. Limited or to its directors and your Petitioner as a nominee 

of., Limited was elected a director of the Company and 10 

Ordinary Shares of £1 each of the Company were transferred into your 


(o) See Practice and Procedure, p. 164, ante . 
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Petitioner's name as his director's qualification. The other two directors 

of.. Limited,.and.. were similarly 

elected directors of the Company at the same time and 10 Ordinary Shares 
of £1 each were transferred into their respective names. Each of the said 
directors of the Company held the said Ordinary Shares so transferred into 

their respective names as nominees of., Limited to qualify 

them as directors of the Company. 

9. From the., 19..., until the., 19..., your 

Petitioner acted as a director of the Company and on the.. 

19..., your Petitioner was appointed under an Agreement in writing 

managing director of the Company at a salary of £ .per annum. On 

the.. 19..., your Petitioner was appointed Chairman of the 

directors of the Company. 

10. By a Special Resolution of the Company passed on the., 

19..., the capital of the Company was reduced and the reduction was 

confirmed by this Honourable Court by an Order dated the.. 

19..., whereby the following Minute was approved: “The capital of 

.. Limited was by virtue of a Special Resolution and with 

the sanction of an Order of the High Court of Justice dated the 

.. 19..., reduced from the former capital of £ .divided 

into.Ordinary Shares of £1 each and.Founders Shares of is. 

each to £ .divided into.Ordinary Shares of 6s. Sd. each and 

.Founders Shares of 4 d. each all of which at the date of registration 

of this minute had been issued and were deemed to be fully paid up. A 
Special Resolution of the Company has been passed to the effect that upon 
such reduction taking effect the said shares be sub-divided and converted 
into one class of shares of 4 d. each and that the capital be increased to 
£ .by the creation of.shares of 4 d. each." 

11. On the.. 19..., your Petitioner purported to resign 

from the Board of the Company. 

12. Your Petitioner was unaware until recently that when the reduc¬ 
tion of the Company's capital hereinbefore referred to was effected the fact 
had been overlooked that your Petitioner's 10 qualification shares of £1 

each and also the said qualification shares of the said.and 

.thereby became reduced to shares of a nominal value of 

£3 6s. Sd. and that in consequence from the date of such reduction until 

the., 19..., your Petitioner had acted as a director and received 

remuneration as chairman and managing director and that the said 

.and.had respectively acted as directors and 

received remuneration as directors although your petitioner and the 

said.and.were respectively not qualified as 

directors under Article 13 and were disqualified under Article 14 (2) of the 

Company's Articles of Association. During the period from the.. 

19..., to the.. 19..., your Petitioner received remuneration 

totalling £ .and the said.and.received 

director's fees. 

13. During the whole period when your Petitioner acted as chairman 
and managing director of the Company including the period when he was 
not de jure a director your Petitioner performed the duties of those offices 
and in all respects endeavoured to serve the Company to the best of his 
ability. 

14. During the period when your Petitioner acted as chairman and 
as a director after ceasing to be qualified as a director your Petitioner 
acted in the honest belief that he was duly qualified and acted honestly, 
and, he submits, reasonably, and he also acted in the honest belief that 
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the said.and.were duly qualified to act as 

directors of the Company and he further submits that having regard to 
all the circumstances of the case he ought to be excused for any negligence 
default breach of duty or breach of trust involved in his having so acted 
without being qualified and in his having so acted in such belief as afore¬ 
said and to be relieved from liability in respect thereof. Your Petitioner 
respectfully refers to the circumstances connected with his appointment 

and that of the said.and.(namely) as the 

nominee of.. Limited, the owner of all the shares in the 

Company, and had it been appreciated that the effect of such reduction 
would be to reduce the nominal value of the qualification shares of your 

Petitioner and of the said.and.it would have 

been easy either to alter the provisions of Article 13 or to arrange for 
further shares in the capital of the Company to be placed in your Peti¬ 
tioner's name and those of the said.and.to 

avoid such disqualification. 


15. On or about the.. 19..., your Petitioner received a 

letter from Messrs.. the Solicitors to the Company, claiming 


that your Petitioner was liable to repay to the Company the moneys so 

received by your Petitioner from the., 19..., down to the 

., 19..., when your Petitioner purported to resign from the 

board and to repay to the Company the moneys so received by the said 

.and.as directors during the same period and 

stating that failure to make good the claim would involve the commence¬ 
ment of proceedings against your Petitioner for the recovery of the said 
moneys. 

16. Your Petitioner further apprehends that he has or may have 
incurred liability for fines and penalties under Section 182 of the Companies 
Act, 1948, or otherwise, by reason of his having acted as Chairman and as 
a Director as aforesaid. 

[O 16. On or about the.your Petitioner was served with 

a Summons to appear before the court of summary jurisdiction situate 

at.on the.to answer an information that he 

did on the.unlawfully act as a director of the Company after 

the expiration of two months from the date of his appointment contrary 
to Section 182 of the Companies Act, 1948. Your Petitioner appeared by 

Counsel and the Metropolitan Magistrate Mr.adjourned the 

hearing of the said Summons sine die to enable your Petitioner to apply 
for relief to this Honourable Court (£).] 

17. In the premises [proceedings have been brought against your 
Petitioner for penalties and he] [your Petitioner] has reason to apprehend 
that [proceedings may be brought against him for penalties] claims will 
or may be made against him in respect of negligence default breach of 
trust or breach of duty in respect of his having acted as chairman and as 
a managing director of the Company and received remuneration in such 
capacities without being qualified and after becoming disqualified and 
also in respect of his having been a party to the payment to the said 

.and.of remuneration as directors after they 

had respectively become disqualified to act as such. 

Your Petitioner therefore humbly prays as follows : 

(1) That your Petitioner may be relieved by this Honourable Court 
pursuant to Section 448 of the Companies Act, 1948, from any liabilities 

{p) See note (q), p. 169, post , and Form No. 109, post, as to the form of order 
appropriate in such a case. 
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for fines or penalties which he may have incurred under Section 182 of the 
said Act or otherwise by reason of his negligence default breach of duty 
or breach of trust in having acted without being qualified and while 
disqualified as chairman and as a managing director of the Company (q). 

(2) That your Petitioner may also be relieved by this Honourable 
Court pursuant to the said Section from any liability which he may be 
under to the Company in respect of his negligence default breach of duty 
or breach of trust in drawing remuneration or otherwise acting as chair¬ 
man and as a director of the Company without being qualified and while 
disqualified to act as such and in being a party to the payment of re¬ 
muneration to other directors who were respectively not qualified to act 
as directors of the Company. 

(3) Or that such other order may be made in the premises as to this 
Honourable Court shall seem meet. 

And Your Petitioner will ever pray, etc. 

Note .—It is intended to serve this Petition on.. Limited. 


107. 

AFFIDAVIT in support of Petition in Form No. 106 (r). 

(Heading as in Form No. 1 or 2.) 

I, .. of (here insert the address and description of the de¬ 

ponent) i, make oath and say as follows : 

1. Such of the statements in the Petition now produced and shown to 

me marked “.” as relate to my own acts and deeds are true and 

such of the said statements as relate to the acts and deeds of any other 
person or persons I believe to be true. 

2. The document now produced and shown to me marked "." 

is a true copy of the Certificate of Incorporation of the above-named 
Company (hereinafter called “ the Company ”). 

3. At all material times the registered office of the Company has been 

situate at. 

4. The document now produced and shown to me marked “.” is 

a print of the Memorandum and Articles of Association of the Company. 

The capital of the Company was on its incorporation and still is £ . 

divided into.Ordinary Shares of £1 each and.Founders Shares 

of is. each. 

5. Articles 11, 13, 14 (2) and 15 of the Articles of Association which 
are set out in paragraph 6 of the Petition were in force up to the 

.. 19.•• 

6. The document now produced and shown to me marked “.” 

is a true copy of an Agreement dated the.. 19..., whereby 

.. Limited acquired the whole of the issued share capital of 

the Company. 


(q) If any proceedings have been commenced for fines or penalties, relief can be 
granted only by the Court hearing such proceedings (Re Gilt Edge Safety Glass, Ltd., 
[1940] Ch. 495 ; Digest Supp.), and in such a case as that shown in this petition, 
if an order granting relief is made, it will expressly except relief in respect of the 
summary proceedings which have been already commenced, as in the order given 
as Form No. 109, post, leaving it to that Court (which will have the result of the 
Chancery Division proceedings before it for its guidance) to make such order as may 
be proper. 

(r) See Practice and Procedure, p. 165, ante. 
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7. Onthe.,19...,land.and.were 

elected directors of the Company and shortly after that date 10 Ordinary 
Shares of £1 each of the Company were transferred into my name and 
10 Ordinary Shares of £1 each were also transferred into the name of each 

of the said.and. Both I and the said. 

and.held the 10 Ordinary Shares so transferred into our 

respective names as nominees of.. Limited as qualification 

shares and each of us retained the said shares respectively down to 
the. 

8. From the.. 19..., down to the., 19..., I 

acted as a director of the Company and on the., 19..., I was 

appointed under an Agreement in writing managing director of the Com¬ 
pany. The said Agreement is now produced and shown to me marked 

“.” On the., 19..., I was also appointed chairman of 

the directors of the Company. 

9. There is now produced and shown to me marked “.” a true 

copy of a Special Resolution of the Company passed on the..., 

19..., whereby the capital of the Company was reduced. By an Order of 

this Honourable Court dated the., 19..., the said reduction 

was confirmed and the minute set out in paragraph 10 of the Petition 
herein was approved. 

10. On the.. 19..., I purported to resign my office of 

director of the Company. 

11. I was unaware until about the.. 19..., that when the 

reduction of the Company's capital hereinbefore referred to was effected 
the fact had been overlooked that my 10 qualification shares of £1 each 

and also the said qualification shares of the said.and. 

thereby became reduced to shares of a nominal value of £3 6s. 8 d. and that 

in consequence from the date of such reduction until the.. 

19..., I had acted as a director and received remuneration as chairman and 

managing director and that the said.and.had 

respectively acted as directors and received remuneration as directors 
although we were respectively not qualified as directors under Article 13 
and were disqualified under Article 14 (2) of the Company's Articles of 

Association. During the period from the., 19..., to the 

., 19..., I received remuneration totalling £ .. and the 

said.and.received director's fees. 

12. During the whole period when I acted as Chairman and as 
managing director of the Company including the period aforesaid when I 
was not de jure a director I performed the duties of those offices and in all 
respects endeavoured to serve the Company to the best of my ability. 

13. During the period when I acted as chairman and as a director 
after ceasing to be qualified as a director I acted in the honest belief that 
I was duly qualified and acted honestly and, I submit, reasonably. I also 

acted in the honest belief that the said.and.were 

duly qualified to act as directors of the Company. I further submit that 
having regard to all the circumstances of the case I ought fairly to be 
excused for any negligence default breach of duty or breach of trust 
involved in my having so acted without being qualified and in my having 
so acted in such belief as aforesaid and to be relieved from liability in 
respect thereof. I would respectfully refer to the circumstances connected 

with the appointment of myself and the said...and. 

(namely) as nominees of.Limited, the owner of all the shares 

in the Company. Had I and the said.and. 

appreciated the effect of the reduction of the capital of the Company in 
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reducing the nominal value of our qualification shares it would have been 
easy either to alter the provisions of Article 13 or to arrange for further 
shares in the capital of the Company to be placed in our respective names. 

14. I first became aware of this oversight about the., 19..., 

when I was served with the Summons which is now produced and shown 

to me marked ".” On the hearing of the., 19..., I was 

represented by Counsel and the Metropolitan Magistrate Mr. 

adjourned the hearing of the Summons sine die to enable me to apply to 
this Honourable Court for relief. 

15. There is now produced and shown to me marked “. M a 

letter dated the., 19..., from Messrs.as Solici¬ 

tors to the Company threatening civil proceedings against me. 

16. By reason of the premises proceedings have been brought against 

me for penalties and I have reason to apprehend that claims will or may 
be made against me in respect of negligence default breach of duty or 
breach of trust in respect of my having acted as chairman and as a manag¬ 
ing director of the Company and received remuneration in such capacities 
without being duly qualified as a director and after becoming disqualified 
and also in respect of my having been a party to the payment to the said 
.and.of remuneration as directors of the Com¬ 
pany after they had respectively become disqualified to act as such. 

Sworn, etc . 


108 . 

SUMMONS for Directions on the Petition in Form No. 106 ($). 
{Heading as in Form No. 1.) 

Let the above-named Company {continue as in Form No. 3) that 
directions may be given as to the hearing of the petition herein and 
generally {continue as in Form No. 3). 


109 . 

ORDER granting relief under the Companies Act. 1048. Section 448 (2) (t). 

{Heading as in Form No. 1.) 

Upon the Petition of.of......in the County of 

.preferred unto this Court praying {inter alia) that he be 

relieved by this Court pursuant to Section 448 of the above-mentioned 
Act from any liabilities for fines or penalties which he may have incurred 
under Section 182 of the said Act or otherwise by reason of his negligence 
default breach of duty or breach of trust in having acted without being 
qualified and while disqualified as chairman and as a managing director 
of the above-named Company and in having been a party to the payment 
of remuneration as directors to other persons who were respectively not 
qualified to act as directors of the said Company 

And Upon Hearing, etc. 

And Upon Reading, etc. 

And It Appearing that proceedings are pending before a Court of 
Summary Jurisdiction in relation to the matters raised by paragraph (1) 
of the prayer of the said Petition 

(s) See Practice and Procedure, p. 165, ante. 

(9 See Practice and Procedure, p. 165, ante. 
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[This Court Doth not think fit to make any Order in answer to 
paragraph (1) of the prayer of the said Petition] 

And this Court being of opinion that the Petitioner is or may be liable 
for negligence default breach of duty or breach of trust in respect of the 
matters hereinafter mentioned and that the Petitioner has acted honestly 
and reasonably and that in all the circumstances of the case as set out in 
the said Petition and proved by the said Affidavit of the Petitioner the 
Petitioner ought fairly to be excused from such liability as aforesaid 

[This Court Doth pursuant to the provisions of Section 448 (2) of the 

above-mentioned Act Order that the Petitioner the said.be 

and he is hereby relieved from any liability for fines or penalties which 
he may have incurred under Section 182 of the said Act by reason of his 
negligence default breach of duty or breach of trust in having acted with¬ 
out being qualified as a director of the above-named Company after 
the., 19....] 

And this Court Doth Order that the Petitioner be and he is hereby 
relieved pursuant to Section 448 of the Companies Act, 1948, from all 
liability to the above-named Company in respect of his negligence default 
breach of duty or breach of trust in that he not being qualified as a director 
and being disqualified from acting as such drew remuneration as a director 
chairman and managing director of the said Company and in that he was 
a party to the payment of remuneration as directors to other persons who 
were respectively not qualified to act as directors of the Company and that 
such relief should extend to all other acts committed by him as a director 
whilst so disqualified as aforesaid but so that nothing herein contained 
shall relieve the Petitioner [in respect of any order which may be obtained 
in the proceedings referred to in paragraph 16 of the said Petition or] 
from any liability which he may have incurred for acts done as a director 
chairman and managing director for which he would have been liable 
if he had been fully qualified other than being party to such payment of 
remuneration as aforesaid. 

And It Is Ordered that the Petitioner the said.do pay to 

the said.. Limited [and to the Board of Trade] their costs 

of the said Petition such costs to be taxed. 


3. Applications by Originating Motion. 

(1 Order 53 B, rr. 6 and 7.) 

PRACTICE AND PROCEDURE. 


No. 

1 

Steps to be Taken. 

Precedent 

No. 

No. or Copies 
Required. 

Fee. 

<A d 

W CO . 
W O' O 
(H "jz; 

d S'* 

• W u 

« gfi 

I 

Issue Notice of Motion. 

- 

3 


7 

2 

Serve Notice of Motion on Respondent (s). 






Notes : (i) When there are Respondents to the 
application, notice must be given of all 
steps in the application. 
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H 

W 

No. Steps to be Taken. §5 

u % 


(2) There must be at least two clear 
days between the service of a Notice of 
Motion and the day named therein for 
hearing (R.S.C. Order 52, r. 5). 

3 File Affidavit(s) in Support. — 1 

Notes : (1) No evidence should be sworn until 
after the Notice of Motion is issued. 

(2) When an Affidavit in answer is filed 
by Respondent (s), obtain copy and where 
necessary, file further evidence in reply. 

4 Attend hearing in Court. 

5 (a) Attend to bespeak Order and obtain 

appointment to settle. 

Notes: (1) Counsel's brief, properly endorsed, 
must be lodged. 

(2) Notice of the appointment must be 
given to the Respondent(s) (if any). 

(3) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(b) Attend to settle and obtain appoint¬ 
ment to pass. 

(c) Attend to pass. — — 

Note : After passing, the Order is stamped 
and lodged for sealing, together (where 
necessary) with copy for office copy. 

6 Where necessary, file office copy Order 
with the Registrar of Companies, at the 
same time producing the duplicate Order 
for inspection. 

The applications made by Originating 
Motion are as follows 

(a) Applications to rectify the Register of 
Members of a Company under Section 
116 of the Act (3 Halsbury’s Statutes , 

2nd Edn. t 549.) 

The forms applicable are :— 

(i) Notice of Motion. no 3 

Notes: (1) Order 53B, r. 6, provides that 
applications may be made by Originating 
Motion or Originating Summons. It may 
also be made by Action commenced by 
Writ of Summons (see note (5) below). 

Hie usual practice is to proceed by Motion 
(Duffin v. Mexican Gold and Silver Ore 
Reduction Co. t [1890] W. N. 116). (For 
procedure on Summons see Practice and 
Procedure, pp. x88 and 189, post). 


No. of Copies 

REQUIRED. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 


K.S.U f EES 

Order, 1930. 
Fee No. 


(2) If the application is made by 
Motion, the Motion may at the option of the 
Applicant be brought either in the Com¬ 
panies Court or in the Chancery Division 
(Order 53B, r. 2). If made by Originating 
Summons, the Summons must be issued 
out of the office of the Registrar Com¬ 
panies Court. 

(3) The application may be made by 
the person aggrieved, by an 3' Member of the 
Company or by the Company (s. 116 (1) of 
the Act; 3 HaJsbury’s Statutes, 2nd Edn., 
549). An application may also be made, 
by leave, after the commencement of a 
winding-up, but a strong case is required to 
be made out (Re Onward Building Society, 
[1891] 2 Q.B. 463; 9 Digest 213, 133T) 
and see also power contained in s. 257 oi 
the Act (3 Halsbury’s Statutes 663). 

(4) The Respondents to the Motion 
will be either the Company or the registered 
holder of the Shares in question, if they are 
not the Applicants. If the Company is not 
the Applicant, the Notice of Motion must be 
served on the Company (Re Denver United 
Breweries, Ltd. (1890), 63 L. T. 96 ; 9 Digest 
676, 4508). 

(5) In cases of complexity, or where 
other relief is sought, e.g. damages, an 
action commenced by Writ of Summons is 
the correct procedure, as where the pro¬ 
ceedings have been commenced by Motion 
or Summons the Court may decline to make 
an order without prejudice to the right of 
the Applicant to institute an action for 
rectification (see 5 Halsbury’s Laws (1949 
Vol.) 243 and the cases there cited). 

(ii) Affidavit in Support. 

(iii) Order. 

Note : In the case of a Company required by 
the Act to send a list of its members to the 
Registrar of Companies, the Order for 
rectification will direct notice of the recti¬ 
fication (by delivery of an office copy of the 
Order) to be given to the Registrar of 
Companies (s. 116 (4) of the Act; 3 Hals¬ 
bury’s Statutes, 2nd Edn., 550). 

(b) Applications for relief in case of 
default in delivering documents to the 
Registrar of Companies under Section 
52 (3) of the Act (3 Halsbury’s 
Statutes , 2nd Edn. $ 505.) 

111 

112 

1 

I 

2/6 

£2 

IOI 

29 
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No. 

Steps to be Taken. 

Precedent 

No. 

(A 

W 

So 

<38 

►»* 

0 o* 

• g 
& 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 


The forms applicable are :— 

(i) Notice of Motion. 

113 

3 

£2 

7 

• 

Notes : (1) The application may be made by 
the Company or by any officer liable for the 
default (s. 52 (3) of the Act). 

(2) If the application is made by the 
Company it should be made ex parte. If it 
is made by an officer, the Company should 
be made a Respondent and served with the 
Notice of Motion. 

(ii) Affidavit in Support. 

114 

I 

2/6 

IOI 


Note: The Affidavit should state the cir¬ 
cumstances of the default and should 
exhibit (a) in the case of default in making 
a return of allotments, a list showing 
exactly which shares have been allotted and 
(b) in the case of failure to file a Contract 
relating to the allotment of shares, a copy 
of the Contract. 

(ill) Order. 

115 

1 

£2 

29 

, 

(c) Applications for relief in case of 
default by a Private Company in 
complying with the provisions of its 
Articles of Association under Section 
29 of the Act (3 Halsbury's Statutes , 
2nd Edn. t 482). 

The forms applicable are :— 

(i) Notice of Motion. 

n6 

3 

£2 

7 


Notes : (1) The application can be made by the 
Company or by any interested person (s. 29, 
proviso). 

(2) If the application is made by Com¬ 
pany it should be ex parte. In all other 
cases the Company should be made a 
Respondent. 

(ii) Affidavit in Support. 

n 7 

I 

2/6 

IOI 


Note: So far as the Editors are aware, no 
Order has been made under the Section. 

(d) Applications for a declaration that 
the affairs of a Company ought to be 
investigated under Section 165 of the 
Act (3 Halsbury's Statutes , 2nd 
Edn . 9 590). 

The forms applicable are : — 

(i) Notice of Motion. 

ns 

3 

£2 

7 


Notes : (1) A Company may no longer appoint 
an Inspector to investigate its affairs as it 
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No. 


Steps to be taken. 


H 

B 

q o 
w 
£ 


CA 

w 

5 ri 

<38 

si 

W 

6 « 
fc 


w 


<->g< 

"2 gP 

«5 


was empowered by s. 137 of the 1929 Act, 
but the Board of Trade is required under 
s. 165 of the 1948 Act to appoint one or more 
competent Inspectors to investigate the 
affairs of a Company and to report thereon 
in such manner as the Board directs if 

(a) the Company by Special Resolution, or 

(b) the Court by Order, declares that its 
affairs ought to be investigated. 

(2) The application to the Court can be 
made by the Company itself or by a 
Shareholder, Creditor, etc., and it is thought 
that the Court could also make an Order 
under the section whenever the question of 
the conduct of the Company's affairs came 
before it. 

(3) The Board of Trade should be 
made a Respondent and also the Company, 
if it is not the Applicant. 


(ii) Affidavit in Support. 

(iii) Order. 


119 1 

120 — 


2/6 101 

£2 29 


(e) Applications to inquire into the case 
of Officers or Agents of a Company who 
have refused to produce any document 
or answer any question under Section 
167 (3) of the Act (3 Halshury*s 
Statutes , 2nd Edn., 592) or (1 where 
Inspectors were appointed before the 
1 st July , 1948, or were appointed 
to continue an inspection begun by 
Inspectors appointed before the 1st 
July, 1948) under Section 137 (3) of 
the Companies Act, 1929. 


The forms applicable are :— 

(i) Notice of Motion. 

Notes : (1) Officers and Agents of a Company 
(or of any other body corporate) whose 
affairs are being investigated by Inspectors 
appointed by the Board of Trade under 
ss. 164 or 165 of the Act, are required by 
s. 167 (1) of the Act to produce to the 
Inspectors all books and documents of or 
relating to the Company or body corporate 
which are in their custody or power and 
otherwise to give to the Inspectors all 
assistance in connection with the investi¬ 
gation which they are reasonably able to 
give, and s. 167 (2) gives the Inspectors 
power to examine such Officers or Agents on 
oath. 

(2) If any Officer or Agent refuses to 


121 


3 


£2 


7 


1930. 
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177 


No. 


Steps to be Taken. 



(A O 

w <0 . 
. W OX O 
b "55 


produce to the Inspectors any such book or 
document or refuses to answer any questions 
put to him by the Inspectors with respect to 
the affairs of the Company or body corpo¬ 
rate, the Inspectors may certify the refusal 
to the Court (see (ii) below) (s. 167 (1) of the 
Act; 3 Halsbury’s Statutes, 2nd Edn., 591). 

(3) The Officer or Agent should be 
made a Respondent. 


(ii) Certificate of Inspector. 


122 


i 


2/6 


101 


Note : The Certificate should be sent to the 
Registrar of the Companies Court before 
the Notice of Motion is issued. 


(iii) Affidavit in Support. 

Notes: (1) The Court has power to inquire 
into the case and, after hearing any wit¬ 
nesses who may be produced against or on 
behalf of the alleged offender and after 
hearing any statement which may be offered 
in defence, punish the offender in like 
manner as if he had been guilty of con¬ 
tempt of the Court (s. 167 (3) of the Act; 3 
Halsbury’s Statutes, 2nd Edn., 592). 

(2) So far as the Editors are aware, no 
Order has been made under the section. 
In the case of Re Gaumont-British Picture 
Corporation, Ltd., [1940] Ch. 506; [i94°] 

2 All E. R. 415 ; 2nd Digest Supp. (on 
which case Forms Nos. 121 to 123 are based) 
the party concerned, in his evidence and by 
his Counsel, apologised for the contempt in 
the event of his being held to be wrong, and 
the only Order made was for costs against 
the Respondent, the Judge intimating that 
there seemed to be no jurisdiction to make a 
declaration (see [1940] Ch. at p. 513 ; [1940] 
2 All E. R. at p. 146.) 

(f) Applications that Shares or Deben¬ 
tures shall cease to be subject to restric¬ 
tions imposed by the Board of Trade 
under Section 174 (3) of the Act (3 
Halsbury's Statutes , 2nd Edn. t 598.) 


123 


2/6 


101 


The forms applicable are :— 

(i) Notice of Motion. 

Notes: (1) Section 174 of the Act confers 
power on the Board of Trade who may by 
order impose restrictions on (a) dealings in 
particular shares, (b) exercise of voting 
rights, (c) issue of further shares to the 
holders thereof, and (d) payments to share¬ 
holders, in cases where, on an investigation 
under ss. 172 or 173 of the Act there is 


124 


3 


& 


7 


C.7. VIA 


N 
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No. 

Steps to be Taxen. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

J! 

fit. 

IP 


difficulty in finding out the relevant facts 
about the particular shares and the dif¬ 
ficulty appears to be due wholly or mainly to 
the unwillingness of the persons concerned 
(see ss. 172 (5) (a) and 173 (1) (a) and (b)) or 
any of them to assist the investigation as 
required by the Act (s. 174 (1), (2) and (8)). 
This section also applies to Debentures (see 

s. 174 (8) )• 

(2) Any such order made by the 
Board of Trade continues in effect until 
the Board of Trade makes a further Order 
directing that the shares shall cease to be 
subject to the restrictions ; but any person 
aggrieved by the Order imposing the restric¬ 
tions or by the Board of Trade's refusal to 
lift the restrictions, may apply to the Court 
and the Court, if it sees fit, may direct that 
the shares shall cease to be subject to the 
restrictions imposed (s. 174 (3)), and the 
Court is empowered by snb-s. (4) to lift 
the restrictions only to allow a transfer of 
the shares to be made and to continue the 
other restrictions in whole or in part so far 
as they relate to any right acquired or offer 
made before the transfer. 

(3) It is thought that the Board of 
Trade should be made a Respondent. 

(4) The application should be supported 
by an Affidavit giving full particulars of the 
Board of Trade's Order, the Shares or j 
Debentures involved and the reasons why 
the restrictions ought to be removed. 

(5) So far as the Editors are aware, no 
application has yet been made under the 
section. 






PRECEDENTS. 

HO. 

ORIGINATING NOTICE OF MOTION or SUMMONS under Section 116 
of the Companies Act, 1948, for rectification 0 ! the Register («). 

(Heading as in Form No. z.) 

[Take notice, etc. (1 continue as in Form No. 4), or Let the above- 
named.Company, Limited (or as may be) attend, etc. ( con¬ 

tinue as in Form No. 2)] for an Order pursuant to Section xx6 of the 
above-mentioned Act that the Register of Members of the above-named 

Company may be rectified [by striking out the name of. 

therefrom as the holder of the.Shares of the said Company 

numbered.to., both inclusive, and by inserting in lieu thereof 


(«) See Practice and Procedure, pp. 17a and 173, ante. 
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the name of the Applicant as the holder of.of the said Shares, the 

name of.of.as the holder of one of the said 

Shares and the name of.of.as the holder of the 

other of the said Shares or as the case may be\ [And that the Applicant 
may be authorised to effect the necessary alterations in the said Register 
for carrying such Order into effect] And that notice of such rectification 
may be ordered to be given to the Registrar of Companies or that such 
other order may be made in the premises as to the Court shall seem meet (1/). 

Dated, etc. (continue as in Form No. 4 or Form No. 2.) 

To the above-named.Company, Limited and. 

(or as the case may be). 


111 . 

AFFIDAVIT in support ol Originating Notice of Motion or Summons 

Form No. 110. 

(Heading as in Form No. 1.) 

I,.of (here insert address and description of deponent) make 

oath and say as follows :— 

1. The above-named Company (hereinafter called “ the Company ”) 

was incorporated on the.. 19..., under the Companies Act, 

1929 (or as may be) as a Company limited by shares with a capital of 

£ .divided into.Shares of £1 each and with the objects set 

forth in the Memorandum of Association thereof. The document now 
produced and shown to me marked “ ... ” is the Certificate of Incorporation 
of the Company. 

2. The document now produced and shown to me marked "...” is a 
true copy of the Memorandum and Articles of Association of the Company 
having embodied therein or annexed thereto printed copies of every 
resolution or agreement required to be embodied therein or annexed thereto 
in accordance with the provisions of Section 143 of the Companies Act, 
1948. The Company duly acquired the site more particularly described 
in Clause 3 (A) of its Memorandum of Association with the object of 
erecting thereon a theatre in accordance with the object named in Clause 
3 (B) of the said Memorandum of Association. 

3. On the., 19..., one.the Managing Director 

of the Company and the registered holder of.of its shares became 

bankrupt. I was duly appointed Trustee in such bankruptcy on the 
., 19.... The said.was duly adjudicated bank¬ 
rupt on the.. 19..., the Receiving Order being dated the 

.. 19— 

4. On the., 19..., the said site together with the theatre 

erected thereon was sold by one of the mortgagees of the Company. 

5. At a meeting of the Directors of the Company held on the.. 

19..., I was appointed an additional Director in the place of the said 

bankrupt, the other Directors present at such Meeting being a Mr. 

(the holder of the other share in the Company) and a Mr. 

(who was a nominee of the said bankrupt). 


(1 v ) Sometimes the notice of motion asks for damages also, but it is preferable 
in such cases, where e.g. the claim to rectification is based on the ground of mis¬ 
representation in a prospectus, to commence proceedings by writ of summons in the 
ordinary way and see Practice and Procedure, p. 173, ante. 
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6. I never took any steps to have the shares of the bankrupt registered 
in my name and as no General Meeting of the Company has been held 
since the year 19... I am advised and verily believe that the failure to 
hold any General Meeting of the Company in the years 19..., 19... and 19... 
has had the effect of leaving the Company without any Directors. “ Article 

.of the Articles of Association of the Company provides that one- 

third of the Directors of the Company shall retire in each year subsequent 
to the first ordinary General Meeting and by Section 131 (1) of the Com¬ 
panies Act, 1948, the Company was required to hold a General Meeting 
once at least in every calendar year. 

7. As hereinbefore appears the present position is that there are no 
Directors of the Company and, apart from the bankrupt, there is only one 
registered shareholder who holds one share. The Register of Members 
of the Company is now produced and shown to me marked “...” 

8. The Company has long since ceased to carry on any business and 

there is a sum of £ .standing to the credit of the Company at its 

Bankers. I propose to secure the winding-up of the Company voluntarily 
or to apply to this Honourable Court for an Order but it is impossible to 
hold any meeting of the Company in the circumstances hereinbefore set 
forth or to ensure the attendance of any quorum at such meeting unless 
an Order is made in the terms of the Motion herein. The documents now 
produced and shown to me marked and "..." respectively are the 

consents of.and.named in the Notice of Motion 

herein whereby they respectively consent to one share in the Company 
being registered in the name of each of them. 

9. The matters hereinbefore deposed by me have come to my know¬ 
ledge as the Trustee in Bankruptcy of the said Bankrupt and in my 
former capacity as a Director of the Company. 

Sworn, etc. 


112 . 

ORDER for rectification of the Register (w). 

(Heading as in Form No. 1.) 

[Upon Motion this day made unto this Court by Counsel on behalf or 

Upon the Application by Originating Summons dated the., 

* 9-1 of. 

And Upon Hearing, etc. 

And Upon Reading, etc. 

This Court Doth Order that the Register of Members of the said 

Company be rectified by striking out the name of.of. 

as the holder of.Shares of the said Company numbered.to 

.inclusive and by inserting in lieu thereof the name of the Applicant 

as the holder of.of the said Shares the name of. 

of.as the holder of one of the said Shares and the name of 

.of.as the holder of the other of the said Shares. 

[And It Is Ordered that the Applicant be authorised to rectify the 
said Register of Members accordingly] 

And It Is Ordered that an office copy of this Order be delivered to the 
Registrar of Companies. 


(w) See Practice and Procedure, pp. 173 and 174, ante. 
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113 * 

ORIGINATING NOTICE OF MOTION for extending the time for ddivering 
documents pursuant to Section 52 of the Companies Act, 1948 (a). 

(Heading as in Form No. i.) 

Take notice, etc. (continue as in Form No. 4), for an Order that the 
time for delivering for registration pursuant to Section 52 of the above- 

mentioned Act a [Return of the Allotment of Shares made on the., 

19..., and the Contract dated the.. 19..., and made between 

.of the one part and the said Company of the other part or 

the prescribed Particulars of a Verbal Contract made on or about the 

.. 19..., between.and the Company by which the 

Company agreed to purchase certain assets set out in a list dated the 

. 19..., and initialled by.for the sum of £ . 

to be satisfied by the issue to.of.shares of £1 each in 

the capital of the Company credited as fully paid up (or as the case may be )] 

be extended until after the expiration of.days from the date of 

the Order to be made hereon on the ground that the failure to deliver the 
said Return and Contract \or prescribed Particulars] was due to inad¬ 
vertence \or was accidental] and that it is just and equitable to grant 
relief or that such further or other Order may be made in the premises as 
the Court may deem expedient. 

Dated, etc. (continue as in Form No. 4.) 


114 . 

AFFIDAVIT in support of Originating Notice of Motion pursuant to Section 
52 of the Companies Act, 1948 (b). 

(Heading as in Form No. 1.) 

I, .of.the Secretary of the above-named 

Company (hereinafter called “ the Company ”) make oath and say as 
follows :— 

1. I am and have for upwards of.years been the Secretary of the 

Company and I am duly authorised to make this Affidavit on its behalf 
and I depose to the facts hereinafter stated from the knowledge acquired 
by me in the cause of such duties. 

2. The Company was registered on the.. 19..., under the 

Companies (Consolidation) Act, 1908 (or as may be) as a Company limited 
by shares. 

3. The present capital of the Company is £ .divided into. 

(set out details of nominal and issued capital). 

4. By an Order of the Chancery Division of the High Court of Justice 

dated the.. 19..., and made In the Matter of the Company 

and In the Matter of the Companies (Consolidation) Act, 1908 (No.... 
of 1928) a Scheme of Arrangement was sanctioned between the Company 

and (amongst others) the holders of £ .Loan Bonds of the Company. 

I crave leave to refer to the said Order and to the said Scheme of Arrange¬ 
ment being set out in the First Schedule thereto. 


8 


See Practice and Procedure, pp. 172 and 175, ante. 
See Practice and Procedure, pp. 173 and 175, ante. 
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5. By Clause.of the said Scheme of Arrangement it was pro¬ 


vided that the holders of the then outstanding £ .Loan Bonds should 

accept in exchange.Preference Shares of the Company 

ranking for dividend as from the., 19.... 

6. Prior to the., 19..., the holders of £ .of the said 

Loan Bonds duly surrendered their said Bonds to the Company for cancel¬ 
lation pursuant to the said Scheme of Arrangement and.Preference 

Shares of the Company were duly allotted credited as fully paid up to 
such holders in exchange for such Bonds. A Return of the said allotments 

of the said.Preference Shares and the prescribed Particulars in 

relation thereto were duly filed with the Registrar of Companies pursuant 
to Section 88 of the Companies (Consolidation) Act, 1908. 

7. By a Resolution of the Board of Directors of the Company passed 

on the.. 19..., it was resolved that the remaining £ . 

Loan Bonds still outstanding be cancelled on surrender and that. 

Preference Shares be allotted credited as fully paid up to the persons who 
were the holders of such Bonds and the Secretary was instructed to 
register such persons as the holders of such shares and to file the necessary 
Return of Allotments and Particulars of contract as required by the 
said Section. 

8. Between the.. 19..., and the.. 19..., the 

whole of the said £ .outstanding Loan Bonds were duly surrendered 

for cancellation and pursuant to the said Scheme of Arrangement and to 

the said Resolution of the Board of Directors.Preference Shares 

were allotted credited as fully paid up to the holders of the Bonds so 
surrendered in exchange therefor and the names of such holders were 
entered in the Register of Members of the Company as the holders of such 
Preference Shares. 

9. The names addresses and descriptions of the persons to whom the 

.Preference Shares were so allotted and the number of such Shares 

allotted to them respectively were as shown in the List now produced and 
shown to me marked “ It is not possible from examination of the 
Company's Register and records to ascertain the dates upon which such 
allotments were made respectively except that they were all made between 
the.. 19..., and the.. 19.... 

10. The Company did not at any time deliver to the Registrar of 

Companies for filing a Return of the said allotments of the said. 

Preference Shares or the prescribed Particulars in relation thereto as 
required by the said Section. 

11. The Minute Book of the Company containing Minutes of the pro¬ 
ceedings at the Board Meeting referred to in Paragraph 7 hereof is now 
produced and shown to me and marked " ....” As appears from the said 
Minutes the then Acting Secretary of the Company resigned at such 
Meeting (here set out details of changes in Secretaryship and any information 
or knowledge concerning the matter ). It has not been possible to obtain 
any further evidence as to the circumstances in which the omission 
occurred. It appears probable that owing to the changes in the Secretary¬ 
ship the statutory requirements as to Return of Allotments and the instruc¬ 
tion contained in the said Resolution were overlooked. 

12. The omission was not discovered until the.. 19..., 

when I inspected the Company's File in preparation for a contemplated 
reduction of the Company's capital. 

Sworn, etc. 
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115. 

ORDER ON MOTION under Section 52 of the Companies Act, 1948 (c). 

(Heading as in Form No, 1 or 2.) 

Upon Motion, etc. (as in Form No. 112). 

And Upon Hearing, etc. 

And Upon Reading, etc. 

And This Court being satisfied that the omission to deliver to the 
Registrar of Companies the Return of Allotments and the Particulars of 
Contract hereinafter mentioned was [accidental] or [due to inadvertence] 
and that it is just and equitable to grant relief Doth pursuant to Section 
52 of the above-mentioned Act Order that the time for delivering to the 
Registrar of Companies for registration a Return of the Allotments made 

between the., 19..., and the., 19..., of.5 per 

cent. Preference Shares of £1 each in the capital of the above-named 
Company credited as fully paid up otherwise than in cash and the pre¬ 
scribed Particulars of the Contract constituting the title of the respective 
allottees to such allotments be and the same is hereby extended to the 
.* I 9 - 

And It Is Ordered that the Applicant do deliver an office copy of this 
Order to the Registrar of Companies. 


116 . 

ORIGINATING NOTICE OF MOTION under Section 29 of the Companies 
Act, 1948, for relief for a private company failing to comply with the 
provisions in its Articles which make it a private company (d). 

(Heading as in Form No. 1.) 

Take notice, etc. (continue as in Form No. 4), for an Order pursuant to 
Section 29 of the above-mentioned Act that the above-named Company, 
being a private company, may be granted relief by this Court from the 
consequences mentioned in the said section of failing to comply with the 
provisions contained in the Articles of Association of the said Company 
restricting it from offering its shares to the public [or limiting the number 
of its members to fifty exclusive of the persons specified in Section 28 of 
the said Act] or that such other Order may be made in the premises as 
to this Court shall seem meet. 

Dated, etc. (conclude as in Form No. 4). 

[To the above-named.. Limited]. 


117. 

AFFIDAVIT in support of Originating Notice of Motion, Form No. 116 (e). 
(Heading as in Form No. 1.) 

I,.of (here insert address and description of the deponent ), 

make oath and say as follows : 

1. The above-named Company (hereinafter called “ the Company ”) 


(e) See Practice and Procedure, pp. 173 and 175, ante, 
(a) See Practice and Procedure, pp. 172 and 175, ante. 
(*) See Practice and Procedure, pp. 173 and 173, ante. 
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was incorporated on the., 19..., under the Companies Act, 

1929, with a capital of £ .divided into.shares of £1 each. 

2. By Article.of the Company's Articles of Association it was 

provided (here set forth the relevant article constituting the company a private 
company). A print of the Company's Memorandum and Articles of 
Association is now produced and shown to me marked “." 

3. Immediately prior to the.. 19..., the number of the 

members of the Company was 49, including.:.. who was the 

registered holder of.of the said shares. By his Will dated the 

.. 19..., the said.bequeathed.of his said 

shares to...of his said shares to.. and the 

remainder of his said shares to. 

4. On or about the.. 19..., .and. 

as the Executors of the said Will of the said.(which they had 

proved on the.. 19...) executed Transfers of the said shares 

to the said.. .and.for the purpose 

of giving effect to the provisions of the said Will. The said Transfers were 

on the.. 19..., forwarded to the Company for registration and 

on the.. 19..., the said.. .and 

.were respectively registered as the holders of.. 

.and.of the said shares. 

5. When such registration was effected it was not realised that the 
effect would be that the number of the members of the Company would 
exceed 50. 

6. On or about the.. 19..., the said.and 

.transferred the shares of which they were respectively the 

registered holders to the said.with the result that the number 

of the members of the Company is now 49. The Register of Members of 
the Company is now produced and shown to me marked "." 

7. I am the Chairman of the Directors of the Company and am enabled 
to make this Affidavit by virtue of information acquired by me in that 
capacity (or, if the application is made by any person other than the Company, 
set forth the nature of his interest). 

Sworn, etc. 


118 . 

ORIGINATING NOTICE OF MOTION under Section 165 of the Companies 
Act. 1948. for a declaration that affairs of a Company ought to be 
investigated (/). 

(Heading as in Form No. 1.) 

Take Notice (etc., as in Form No. 4) on behalf of [.a 

Member of the above-named.. Limited, or as may be 2 for a 

declaration that the affairs of the above-named Company ought to be 
investigated and that such further Order may be made with reference 
thereto as to the Court shall seem meet. 

Dated (etc., as in Form No. 4). 

To the Board of Trade [and the above-named.. Limited]. 


(/) See Practice and Procedure, pp. 172 and 175, ante. 










































VoL VIA] Applications by Originating Motion 


185 


119 . 

AFFIDAVIT in support ot Originating Notice of Motion in Form No. 118 (g). 

(Heading as in Form No. 1.) 

I, .of (here insert address and description of deponent ), 

make oath and say as follows :— 

1. I am a [Member] [Creditor] of the above-named Company (or 
otherwise set out in what capacity the deponent makes the affidavit). 

2. The affairs of the above-named Company ought to be investigated 
for the following reasons (here set out the reasons). 

Sworn, etc. 


120 . 

ORDER under Section 165 of the Companies Act, 1948 (h). 

(Heading as in Form No. 1.) 

Upon Motion, etc. 

And Upon Hearing Counsel for the above-named .. 

Limited and for the Board of Trade (the Respondents) 

And Upon Reading the Affidavit of.filed the., 

19..., and the Exhibits therein referred to 

[And the Respondent Company by its Counsel not objecting] 

This Court Doth Declare that the affairs of the said., 

Limited ought to be investigated by an Inspector to be appointed by the 
Board of Trade 

And It Is Ordered that the Respondent the said., Limited 

do pay to the Applicant the said.and to the Board of Trade 

their costs of this Motion such costs to be taxed. 


121 * 

ORIGINATING NOTICE OF MOTION under Section 167 (3) of the Com- 
panics Act, 1948, or Section 137 (3) of the Companies Act, 1929, for an 
Order to inquire into the case of an officer or agent of a Company who 
has refused to produce any document or answer any question (i). 

(Heading as in Form No. 1, substituting " The Companies Act, 1929 ” for 
“ The Companies Act , 1948 ” if necessary (j )). 

Take notice, etc. (continue as in Form No. 4), on behalf of.. 

the Inspector appointed by the Board of Trade [or by Special Resolution 

of the above-named Company passed on the.. 19...(^)] to 

investigate the affairs of the above-named Company, for the following 

relief (namely), that the Court may inquire into the refusal of. 

an officer [or agent] of the said Company [to produce to the Applicant 


(g) See Practice and Procedure, pp. 173 and 176, ante. 

(A) See Practice and Procedure, pp. 173 and 176, ante. 

(i) See Practice and Procedure, pp. 172 and 176, ante. 

(j) It would appear proper in the title, to include the name of the person against 
whom an order is asked. 

(k) In the case of an application under s. 137 (3) of the 1929 Act. 
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as such Inspector (here specify the book or document) or to answer questions 
put to him by the Applicant as such Inspector] and otherwise may inquire 
into the case and that such order may be made with reference thereto as 

to the Court shall seem meet and that the said.may be 

ordered to pay the costs of this Application. 

Dated, etc. {continue as in Form No. 4).. 

To the above-named. (the officer or agent). 


122 . 

CERTIFICATE made to the Court under Section 167 (3) ot the Companies 
Act, 1948. or 137 (3) of the Companies Act. 1929 (/). 

(Heading as in Form No. 1 (m).) 

To Her Majesty's High Court of Justice [or 
To the Registrar, County Court], 

I, .of.. being the Inspector appointed by 

Order of the Board of Trade dated the [ \or by Special Resolution of the 
above-named Company passed on the (/)].. 19..., to investi¬ 

gate the affairs of the above-named Company and to report thereon in 
such manner as the Board may direct [or to the said Company] (or as the 
case may be) hereby certify to the Court as follows : 

1. As such Inspector I arranged pursuant to Section 167 of the 

Companies Act, 1948, for the examination on the.. 19..., at the 

Company's office of.. the Managing Director of the Company. 

2. On that day the said.attended at the said office for 

examination. In accordance with arrangements made by me, a repre¬ 
sentative of.. shorthand writers, was present with the object 

of taking for my use a shorthand note of the proceedings and of supplying 
me with a transcript thereof. 

3. The said.objected to the presence of a shorthand 

writer and said that he not was prepared to be examined if anyone was 
in the room beside myself. He stated that as the proposed examination 
would involve the disclosure of private information concerning the 
Company's private affairs he was not prepared for the information to be 
divulged to a third party. I asked him how he suggested that the pro¬ 
ceedings should be recorded and he said that I would have to write 
them out in longhand. I told him that in my opinion his attitude was 
unreasonable and that such a course was impracticable in view of the 
extent and nature of ray proposed examination and not in accord with 
ordinary business procedure. I added that even assuming that I myself 
made the notes they would subsequently be typed in my own office. He 
refused however to proceed with the examination if I insisted that a 
shorthand writer should be present. I told him that he left me no 
alternative but to withdraw and to report the matter to the Court. 

Dated the. 

(Signature.) 


(1) See Practice and Procedure, p. 177, ante. 

(tn) It would appear proper in the title, to include the name of the person against 
whom an order is asked. 
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123 . 

AFFIDAVIT in support ol Originating Notice of Motion in Form No. 121 (n). 

(Heading as in Form No. 1 (0).) 

I,. (here insert address and description of deponent ), make 

oath and say as follows : 

1. There is now produced and shown to me marked “.'* the 

Instrument whereby I was appointed by the Board of Trade to act as 
Inspector to investigate the affairs of the above-named Company. 

[Or 

1. By a Special Resolution of the above-named Company passed on 

the.. 19..., I was appointed to act as Inspector to investigate 

the affairs of the said Company.] 

2.. the Respondent to the Motion herein, is the (here set 

forth the position held by the Respondent showing that he is an officer or agent 
of the Company) of the said Company. 

3. I crave leave to refer to my Certificate in this matter dated the 

.. 19...and sent to the Registrar of the Companies Court. 

All the statements therein contained are true. 

Sworn, etc . 


124 . 

ORIGINATING NOTICE OF MOTION under Section 174 (3) of the Com¬ 
panies Act, 1948, that Shares or Debentures shall cease to be subject 
to restrictions imposed by the Board of Trade (p), 

(Heading as in Form No. 1) (0). 

Take Notice (etc., as in Form No. 4) on behalf of.pursuant 

to Section 174 of the Companies Act, 1948, for an Order that the restric¬ 
tions imposed by the Board of Trade on his [Shares in] [Debentures of] 
the above-named Company be removed and that his said [Shares] 
[Debentures] cease to be subject to the said restrictions or that such other 
Order may be made in the premises as to this Court shall seem meet. 
Dated (etc., concluding as in Form No. 4). 

To the Board of Trade. 


4. Applications by Originating Summons 

(Order 53B, rr. 6 and 8). 

Discovery. —There is no general right to discovery in proceedings 
commenced by Originating Summons (Re Borthwick, Borthwick v. 
Beauvais, [ 1948 ] Ch. 645 ; [ 1948 ] 2 All E. R. 635 ; 2nd Digest Supp.). 
Any application for discovery must be a specific application supported by 
an Affidavit setting out special circumstances (Re Press Caps, Lid., [ 1948 ] 2 
AllE.R. 638 ). 


See Practice and Procedure, pp. 173 and 177, ante. 
Aa to the appropriate title, see note (m), p. 186, ante. 
See Practice and Procedure, pp. 172 and 177, ante. 
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Hearing. —No special directions have been given by the Judges to 
whom the Companies business is assigned as to what matters commenced 
by Originating Summons should be heard in open Court. Accordingly 
the Registrar will normally deal with all such applications unless they 
involve either (a) the modification or variation of a Judge's Order ; (b) the 
construction of a document or any other matter which by the Rules of the 
Supreme Court must be dealt with by a Judge in person (see notes to 
Order 55 , r. 15 in the Annual Practice) ; or (c) oral evidence or the exami¬ 
nation of deponents. 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 

I 

A. Where no appearance is necessary. 

Issue Originating Summons. 


2 

10/- 

3 

2 

3 

Note : No evidence should be sworn until after 
Originating Summons has been issued. 

Serve Summons on Respondent (s) (where 
necessary). 

File Affidavit in support and lodge 
Exhibits (if any) in Chambers. 


I 

2/6 

IOI 

4 

5 

Serve notice of filing the Affidavit in 
support on Respondent(s) (if any). 

Attend hearing of Summons before 
Registrar and on Order being made :— 

(a) Prepare draft Order, lodge fair copy 
and obtain appointment to settle 
same. 


I 




(b) Give Notice of the appointment to 
the Respondent(s) (if any). 

(c) Attend to settle Order. 

(d) Lodge two engrossments together 
with settled draft. 


2 

10/- 

21 

6 

If Summons adjourned into Court:— 

(a) Lodge copy Summons for use of the 
Judge together with original Exhi¬ 
bits (if any) in Chambers. 

(b) Pay fee on adjournment into Court. 

* 


& 

25 

7 

Note : The fee is paid by impressed stamp on a 
form of Praecipe for setting down. 

Attend Court on hearing of Summons, 
and on Order being made :— 

(a) Attend to bespeak Order and obtain 
appointment to settle. 
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No. 


Steps to be Taken. 


H 

55 

S o 

W hT 




£ Q 

S3 

sl 




3 §> . 

*-? § s 

«o 


Notes : (1) Counsel’s brief, properly endorsed, 
must be lodged. 

(2) Notice of the appointment must be 
given to the Respondent(s) (if any). 

(3) The Order is drafted and subse¬ 
quently engrossed by the Court. 


(b) Attend to settle and obtain appoint¬ 
ment to pass. 

(c) Attend to pass. 

Note : After passing, the Order is stamped and 
lodged for sealing. 


£2 


29 


8 


According to relief obtained, carry out 
terms of Order ; see also notes below. 

The applications falling into Cate¬ 
gory A are :— 


(a) Applications to rectify the Register of 
Members of a Company under section 
116 of the Act (3 Halsbury f s Statutes, 
2nd Edn ., 549). 

Such applications are dealt with under 

the heading Applications by Originating 

Motion, see pp. 172 et seq. t ante. 

(b) Applications to inspect the Register 
of Members or Index of Names of 
Members of a Company or to obtain 
copies of such Register under section 
113 (4) of the Act (3 Halsbury's 
Statutes, 2nd Edn., 548). 

The forms applicable are :— 

(i) Summons. 

Notes: (1) The Application can be made by 
either a Member of the Company or any 
other person. 

(2) The Company should be made 
Respondent. 

(ii) Affidavit in support. 

(iii) Order for delivery of copies. 

Notes : (1) So far as the Editors are aware, no 
order has been made under this section for 
inspection. 

(2) In certain circumstances it is 
thought that the Court might direct pay¬ 
ment for the copies to be supplied under the 
Order. In the case on which Form No. 127 
is based, the Company did not appear on the 
hearing of the Summons. 


125 


126 

127 


2 


10 h 


3 


1 

2 


2/6 | 101 

[See items 5 and 
7, p. 188, ante. 
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No. 

Steps to be Taken. 


(c) Applications to inspect the Minutes of 
proceedings at General Meetings of a 
Company or to obtain copies thereof 
under section 146 (4) of the Act (3, 
Halsbury's Statutes , 2nd Edn., 574). 

The forms applicable are :— 

(i) Summons. 

Notes : (1) The application can be made only 
by a Member of the Company. 

(2) The Company should be made the 
Respondent. 

(ii) Affidavit in support — Form No. 126 

suitably adapted will form the 

basis. 

Note : The Affidavit must state that the appli¬ 
cation for inspection was made at the proper 
time, and, where a request for copies has 
been made, that an offer to pay the proper 
fee for the copies was made. 

(iii) Order for delivery of copies — Form 
No. 127 can be adapted. 

Notes (1) So far as the Editors are aware, no 
Order has been made under this Section for 
inspection. 

(2) In certain circumstances it is 
thought that the Court might direct pay¬ 
ment for the copies to be supplied. 

(d) Applications to inspect the Register of 
Directors * Holdings of Shares or De¬ 
bentures under section 195 (9) of the Act 
(3 Halsbury's Statutes, 2nd Edn., 612), 
or the Register of Directors and Secre¬ 
taries under section 200 (8) of the Act 
(3 Halsbury's Statutes, 2nd Edn ., 619). 

The forms applicable are :— 

(i) Summons. 

Notes: (1) The application can be made by 
either a Member of the Company or any 
other person. 

(2) The Company should be made the 
Respondent. 

(ii) Affidavit in support — Form No. 126 

suitably adapted will form the 

basis. 

Notes: (1) When application is made under 
s. 195 of the Act, the Affidavit must state that 
the application to inspect was made during 
the period defined by s. 195 (5) of the Act* 
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No. 


Steps to be Taken 


fc Q 

as 

. g 

& 


« 

W 


(2) When application is made under 
s. 200 of the Act, the Affidavit must state 
that the application was made at the proper 
time, and if the application is not made by a 
Member that the proper sum was tendered. 

(3) So far as the Editors are aware, no 
Order has been made under either of these 
Sections but Form No. 127 could be adapted. 

(e) Applications to inspect copies of 
Instruments creating a Charge and to 
inspect the Register of Charges under 
section 105 (3) of the Act (3 Halsbury’s 
Statutes , 2nd Edn. t 541). 


The forms applicable are :— 

(i) Summons. 

Notes : (1) The application can be made by 
either a Creditor or Member of the Company 
or, in the case of inspection of the Register 
of Charges, by any other person. The 
application can only be made in the case of 
a Company registered in England (s. 105 (3) 
of the Act). The power to order inspection 
under the section ceases when the Company 
goes into liquidation (Somerset v. Land 
Securities Co. t [1897] W. N. 29 ; 10 Digest 
788, 4930). 

(2) The Company should be made the 
Respondent. 

(ii) Affidavit in support—Form No. 126 

suitably adapted will form the 
basis. 

Notes : (1) The Affidavit must state that the 
application for inspection was made at the 
proper time, and if the application is not 
made by a Creditor or Member, that the 
proper sum was tendered. 

(2) It must be shown that the Company 
was registered in England. 

(3) So far as the Editors are aware, no 
Order has been made under this section. 


130 


2 


10 /- 


3 


I 


2/6 


IOI 


(f) Applications to inspect any Register 
of Holders of Debentures or to obtain 
copies thereof or of any Trust Deed 
for securing Debentures under section 
87 (5) °f * he Act (3 Halsbury's 
Statutes t 2nd Edn. t 527). 

The forms applicable are:— 

(i) Summons. 

Notes : (1) The application can .be made by a 
registered holder of Debentures (including 


131 


2 


10 /- 


3 


Order, 193°- 
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Steps to be Taken. 


Stock) of the Company, a Member of the 
Company or any other person. 

(2) The Company should be made the 
Respondent. 

(ii) Affidavit in support—Form No. 126 
suitably adapted will form the 
basis. 

Notes : (1) the Affidavit must state that the 
application for inspection was made at the 
proper time and, if the application is no ( t 
made by a Member or Debenture-holder, 
that the proper sum was tendered, and, 
where a request for copies has been made 
that an offer to pay the proper fee for the 
copies was made. 

(2) So far as the Editors are aware, no 
order has been made under this section. 





o 

£ 

.. On . 

w s 

r ) PS 
• « « 
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(g) Application for convening a Meeting of 
a Company under section 135 of the Act 
(3 Halsbury's Statutes , 2nd Edn. t 565). 

The forms applicable are :— 

(i) Summons. 

Notes : (1) The application can be made by a 
Director or by a Member of the Company 
who would be entitled to vote at the 
Meeting. 

(2) The Company should be made the 
Respondent. 

(ii) Affidavit in support. 

(iii) Order. 

Note : The provisions of the Order regarding the 
convening of the Meeting and the quorum 
(if any) provided for must be carefully 
followed. See Payne v. Coe , [1947] 1 All 
E. R. 841 ; 2nd Digest Supp. where the 
Register of members of a Building Society 
had been destroyed. 

(h) Applications for meetings of Creditors 
or Members of a Company under 
section 206 (1) of the Act (3 Hals - 
bury’s Statutes , 2nd Edn. } 624). 

Such applications are dealt with under the 
heading Scheme of Arrangement, Recon¬ 
struction and Amalgamation, see pp. 92 
et seq., ante . 

(i) Applications for the delivery of Certi¬ 
ficates or Debentures under section 80 
(3) of the Act (3 Halsbury's Statutes , 
2nd Edn 524). 


132 


133 

134 


10/- 


2/6 I 101 

|Seeitems5and 
7, p. 188, ante 
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Steps to be Taken. 


The forms applicable are :— 

(i) Summons. 

Notes : (1) The application must be made by 
the person entitled to have the Certificates or 
Debentures issued to him. 

(2) The Company and, in a proper case, 
any officer of the Company responsible for 
the default should be made Respondents. 

(ii) Affidavit in Support. 

Note : The Affidavit should prove the notice 
which must be given pursuant to s. 80 (2) of 
the Act. 

(iii) Order. 

Note : The Order may provide that all costs of 
and incidental to the application shall be 
borne by the Company or by any officer of 
the Company responsible for the default. 

(j) Applications for leave to be a Director 
of or to manage a Company under 
section 188 (1) of the Act (3 Hals- 
bury's Statutes, 2nd Edn ., 607). 

The forms applicable are :— 

(i) Summons. 

Notes: (1) Applications under this section 
arise where the Court has made an Order 
restraining a person who (a) has been con¬ 
victed on indictment of any offence in con¬ 
nection with the promotion, formation or 
management of a Company, or (b) in the 
course of winding-up a Company, has been 
guilty of any offence for which he is liable 
(whether he has been convicted or not) 
under s. 332 of the Act (3 Halsbury's Statutes, 
2nd Edn., 714), or has otherwise been 
guilty, while an officer of the Company, of 
any fraud in relation to the Company or of 
any breach of his duty to the Company, from 
being a Director of or in any way con¬ 
cerned or taking part in the management of 
a Company. 

(2) The maximum length of the re¬ 
straint under the section is five years, but an 
application may be made by the person 
under restraint for the leave of the Court 
to act as a Director or be concerned in 
the management of a Company before the 
period imposed has expired. 

(3) In addition to applications under 
Order 53B, r. 8 (k), application can also be 
made, where the Company concerned 
with the imposition of the restriction is in 
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liquidation, under the Companies (Winding- 
up) Rules, 1949, rr. 68-70. 

(4) Where the Company concerned 
with the imposition of the restriction is in 
liquidation the Liquidator or the Official 
Receiver should be made a Respondent. 

(ii) Affidavit in Support. 

Note: So far as the Editors are aware, no 
Order for leave has been made under the 
section, but it would appear that the 
Order would merely give leave to act in a 
specified case notwithstanding the earlier 
Order, and not give leave glherally. 

(k) Applications to extend the time for 
registering documents under section 
5 (7) or section 395 of the Act (3 
Halsbury's Statutes , 2nd Edn., 446, 
752), or under rule 12 of Order 53 B. 
The forms applicable are :— 

(i) Summons. 

Notes : (1) Section 5 (7) of the Act (3 Hals¬ 
bury's Statutes, 2nd Edn., 466), provides 
that within fifteen days from the date of 
any order cancelling or confirming an altera¬ 
tion of objects the Company must deliver 
to the Registrar of Companies an office 
copy of the Order and, in the case of an 
Order confirming the alteration, a printed 
copy of the Memorandum of Association as 
altered. This provision also applies in the 
case of a substitution of Memorandum and 
Articles of Association for a Deed of 
Settlement under s. 395 of the Act (3 Hals¬ 
bury's Statutes, 2nd Edn., 752). 

(2) Applications to the Court for can¬ 
cellation of alteration of objects and substi¬ 
tution of Memorandum and Articles of 
Association for a deed of Settlement are 
dealt with under the heading Cancellation of 
Alteration of Objects, etc., p. 15, ante. 

(3) Order 53B, r. 12, provides that, 
unless in any particular case the Court shall 
otherwise direct, every Order sanctioning 
the issue of shares at a discount shall con¬ 
tain a direction that an office copy of such 
Order shall be delivered to the Registrar of 
Companies for registration within ten days 
from the date thereof or within such further 
or other time as the Court may allow and 
that the Order shall not take effect till such 
office copy has been so delivered. 

(4) Applications to the Court for the 
sanction of an issue of shares at a discount 
are dealt with at pp. 86 et seq., ante. 
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(5) Where it is thought that there is 
likely to be difficulty in registering the 
office copy Order and accompanying docu¬ 
ments within the time limits mentioned 
above, it is advisable to make the applica¬ 
tion for extension of time at the hearing of 
the Petition, but where this has not been done 
or the difficulty arises subsequently, an 
application by Summons under Order 53B, 
r. 8 (1) should be made. 

(6) The application should be made by 
the Company ex parte. If liberty to apply 
has been reserved in the Order, the applica¬ 
tion will be by ordinary Summons, otherwise 
by Originating Summons. 

(7) An Affidavit in Support should be 
filed and should show the circumstances 
under which the Order, etc., were not 
registered within the time limit and which 
render the application for an extension of 
time reasonable of being granted. 

(8) So far as the Editors are aware 
no application has been made under the 
Section and Rule. 

( 1 ) Applications to extend the time for the 
issue of Shares at a Discount under 
section 57 (1) (d) of the Act (3 Hals- 
bury's Statutes , 2nd Edn., 509). 

The forms applicable are :— 

(i) Summons. 

Notes : (1) Section 57 (1) (d) provides that 
shares to be issued at a discount must be 
issued within one month after the date on 
which the issue is sanctioned by the Court 
or within such extended time as the Court 
may allow. 

(2) Applications to the Court for sanc¬ 
tion of an issue of Shares at a discount are 
dealt with on pp. 86 et seq., ante. 

(3) Where it is thought that there is 
likely to be difficulty in issuing the Shares 
within the time limit, it is advisable to 
make the application for extension of time 
at the hearing of the Petition, but where this 
has not been done or the difficulty arises sub¬ 
sequently, an application by Summons 
under Order 53B, r. 8 (m) should be made. 

(4) The application should be made by 
the Company ex parte. If liberty to apply 
has been reserved by the Order, the applica¬ 
tion will be by ordinal^ Summons, otherwise 
it will be by Originating Summons. 

(5) An Affidavit in Support should be 
filed and should state the grounds upon 
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which the extension of time is required and 
which render it reasonable of being granted 
and should also show that circumstances 
have not changed since the original appli¬ 
cation for leave to issue the Shares at a dis¬ 
count was made which would have caused 
such original application to have been 
refused. 

(6) So far as the Editors are aware no 
application has been made under the 
section. 

(m) Applications to extend the time for 
registration of a Charge or to rectify 
any omission or misstatement with 
respect to any Charge or in a Memor¬ 
andum of Satisfaction under section 
101 of the Act (3 Halsbury's Statutes , 
2 nd Edn., 539). 

The forms applicable are :— 

(i) Summons. 

Note: If the application is not made by the 
Company, e.g. where for instance the Deed 
creating the Charge lays the burden of 
registering the Charge on the lender, the 
Company should be made the Respondent. 

(ii) Affidavit in Support (see also (iii) 

below). 

Notes : (1) These forms are given merely as 
examples, as it is appreciated that the evi¬ 
dence will depend on the circumstances of 
each case. 

(2) The Affidavit must prove that the 
omission to register the Charge within the 
time required by the Act (see ss. 95 and 97 
of the Act; 3 Halsbury’s Statutes, 2nd Edn., 
533. 536) or that the omission or misstate¬ 
ment of any particular with respect to any 
such Charge or in a Memorandum of Satis¬ 
faction was accidental, or due to inadvert¬ 
ence or to some other sufficient cause or is 
not of a nature to prejudice the position of 
creditors or shareholders of the Company, or 
that on other grounds it is just and equitable 
to grant relief (s. xoi of the Act; 3 Hals¬ 
bury’s Statutes, 2nd Edn., 539, and see 
generally 5 Halsbury's Laws (1949 Vol.) 571, 
57 *) - 

(3) The Applicant must satisfy the 
Court that the omission to register was not 
with any fraudulent intention (Re Kris 
Cruisers , Ltd., [1949] Ch. 138 ; [2948] 2 All 
E. R. 1105). 


R.S.C. Fees 
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(4) The Affidavit must not merely 
state that the omission was due to “ inad¬ 
vertence/* etc., that is for the Court to 
determine, and in order that it may do so all 
the circumstances surrounding the omission 
must be set forth in the Affidavit, e.g. when 
the document was executed, what happened 
to it, how the omission arose, how it was 
discovered, and what steps were then taken, 
etc. (Practice Note, [1948] W.N. 179, and see 
Re Kris Cruisers, Ltd., supra). 

(iii) Affidavit as to solvency. 

145 


2/6 
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Notes (1) An Affidavit as to solvency is usual 
(notwithstanding Re Kris Cruisers, Ltd., 
supra) in all cases where the application is 
to extend the time for registration under the 
provisions of s. 95 of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 533) and in cases where 
the creditors of the Company are in a worse 
position than is shown by filed Particulars, 
e.g. where the Particulars stated that the 
debenture secured £1,200 instead of 
£12,000. The Affidavit is not required in 
cases of registration in pursuance of s. 97 of 
the Act (3 Halsbury's Statutes, 2nd Edn., 
536). 

(2) The Court will only accept direct 
evidence regarding the creation of other 
charges and as to solvency and the Affi¬ 
davit must be made by a Director or the 
Secretary of the Company. 

(3) The position of unsecured creditors 
is not material (Re M.I.G. Trust, Ltd., [1933] 1 
Ch. 542, at p. 571). 

(iv) Order (a) extending time to register 
Charge under section 
95 of the Act. 

(b) extending time to register 

Charge under section 
97 of the Act. 

(c) for rectification of Parti¬ 

culars of Charge, etc., 
or Memorandum of 
Satisfaction. 

Notes : (1) An office copy of the Order must be 
obtained and delivered to the Registrar of 
Companies, at the same time producing the 
duplicate Order for inspection. 

(2) The terms of the Order must be 
carried out within the time specified in the 
Order, e.g. delivery to the Registrar of Com¬ 
panies of the Particulars of Charge or 
corrected Memorandum of Satisfaction, etc. 

\ 
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(n) Applications for the purpose of pre¬ 
venting or settling the terms of the 
acquisition of Shares pursuant to 
section 209 of the Act (3 Hal$bury*s 
Statutes , 2nd Edn., 628). 

The forms applicable are :— 

(i) Summons. 

Notes : (i) The application can be made (a) by 
any shareholder who dissents from a scheme 
or contract entered into for the transfer of 
the shares of one Company to another 
Company and (b) in the case of an applica¬ 
tion to settle the terms of acquisition by 
either the transferee company or the 
shareholder. 

(2) Section 209 covers the position in 
the case of both Dissentient Shareholders 
and Non-assenting Shareholders as follows:— 

A . Dissentient Shareholders : 

(a) Where the scheme or contract involv¬ 
ing the transfer of shares or any class of 
shares in one Company (" transferor com¬ 
pany ”) to another Company (" transferee 
company ”) has been approved by the 
holders of not less than nine-tenths in 
value of the shares involved (excluding 



shares already held by or on behalf of the 
transferee company or its subsidiary) the 
transferee company is entitled (provided the 
approval was given as aforesaid within 
four months of the date of the offer) at any 
time within two months after such period 
(i.e. within the fifth and sixth months 
after the date of the offer) to give notice to 
any dissentient shareholder, in the pre¬ 
scribed manner, that it desires to acquire his 
shares (for the prescribed notice, see Board of 
Trade Form, No. 100, Buckley, 12th Edn., 

P n!b? Where the proportion of the shares 
already held by or on behalf of the 
transferee company is of a value 
greater than one-tenth of the aggre¬ 
gate value of the shares whose trans¬ 
fer is involved, the above provisions 
only apply if (i) the offer is on the 
same terms to all holders of the 
shares (or each class) and (ii) the 
holders approving the scheme or 
contract must hold not less than 
nine-tenths in value of the shares 
not already held by or on behalf of 
the transferee company and must 
also be not less than three-fourths in 
number of the holders of such shares. 


3 
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(b) The dissentient shareholder then has 
one month from the date of such notice to 
apply to the Court for relief against the 
acquisition of his shares. As to the onus of 
proof in such an application see Re Evertite 
Locknuts, Ltd., [1945] Ch. 220 ; [1945] 1 All 
E. R. 401 ; 2nd Digest Supp., and as to the 
difficulties of obtaining material for its 
discharge, see Re Press Caps, Ltd., [1948] 

2 All E. R. 638. If no application is made 
to the Court or if the Court does not order 
otherwise, the transferee company is bound 
to acquire such shares on the terms of the 
original offer. 

(c) Where no such application is made 
to the Court by the dissentient shareholder 
or if the Court does not order to the contrary, 
the transferee must, on the expiration of 
one month from the date of the notice under 
(a) above or after the Court has disposed of 
any application as aforesaid, send a copy of 
the said notice referred to in (a) above to the 
transferor company together with an | 
instrument of transfer of the dissfchtient 
shareholder’s shares. The transfer is exe¬ 
cuted by (i) the transferee company and 
(ii) by a person appointed by the transferor 
company to execute on behalf of the dis¬ 
sentient shareholder. The transferee com¬ 
pany must also pay or transfer to the 
transferor company the amount of the 
purchase price, which the transferor com¬ 
pany must then pay into a separate banking 
account to be held in trust for the dissentient 
shareholder. 

B. Non-assenting Shareholders : 

(a) Where in a scheme or under a con¬ 
tract of a type described in A above, the 
transferee company has obtained transfers 
to it or its nominees of shares to the value of 
nine-tenths in value of the shares involved, 
the transferee company must, within one 
month from the date of the last transfer 
bringing the said value of the shares up to 
nine-tenths, give notice of that fact to the 
remaining shareholders who have not trans¬ 
ferred their shares (for form of notice see 
Board of Trade Form No. 100A, Buckley, 

12th Edn., p. 1174). 

(b) The non-assenting shareholders then 
have a period of three months from the 
giving of such notice to require the trans¬ 
feree company to acquire their shares by 
notice to the transferee company in the 
prescribed form (Board of Trade Form 
No. 100B, Buckley, 12th Edn., p. 1175)- 

N.B. As to service of the notices mentioned 
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above, see the Companies (Forms) 

Order, 1949, r. 6 (Buckley, 12th Edn. # 
atp. 1147). 

(ii) Affidavit in Support. 150 

(iii) Order. 151 


1 

2 
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See items 5 and 
7» p. 188, ante 


Note: In the majority of applications under 
s. 209 of the Act, the Registrar will adjourn 
the Summons into Court after satisfying 
himself that the evidence produced by the 
parties is such that the Court will have all 
the necessary information before it to 
reach a decision. 

(o) Applications that a person whom an 
Inspector appointed by the Board of 
Trade has no power to examine on oath 
may be so examined under section 
167 (4) of the Act (3 Halsbury's 
Statutes , 2nd Edn. t 591). 

The forms applicable ag£ :— 

(i) Summons. 152 2 10/- 3 

Notes: (1) The application must be made by 
the Inspector. It is thought that the 
Court will allow the application to be made 
ex parte and will then order the person in 
question to attend to be examined. 

(2) Sections 164 to 166 of the Act confer 
on the Board of Trade wide powers to in¬ 
vestigate the affairs of a Company and of 
related Companies. 

(3) Where an Inspector thinks it neces¬ 
sary for the purpose of his investigation to 
examine on oath a person whom he has no 
power to examine (i.e. a person who is not 
an officer or agent of the Company) he may 
apply to the Court and the Court may, if it 
sees fit, order that person to attend and be 
examined on oath before it on any matter 
relevant to the investigation (s. 167 (4) of 
the Act; 3 Halsbury's Statutes, 2nd Edn., 

591 ). 

(4) On the examination, the Inspector 
may take part therein either personally or by 
solicitor or counsel and the Court may put 
such questions to the person examined as the 
Court thinks fit. 

(5) The person examined must answer 
all questions as the Court may put or allow 
to be put to him but he may at his own cost 
(subject to the Court allowing him such 
costs as in its discretion it may think fit) 
employ a solicitor with or without counsel, 
who is at liberty to put to him such questions 
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as the Court may deem just for the purpose 
of enabling him to explain or qualify any 
answers given by him. 

(6) Notes of the examination must be 
taken down in writing and must be read over 
to or by the person examined and signed by 
him and may thereafter be used in evidence 
against him. 

(ii) Statement by Inspector in support 
of Summons. 

153 





Note : So far as the Editors are aware no Order 
has been made under this Section and it is 
thought that the Court will not require 
Affidavit evidence in support but will accept 
the signed Statement by the Inspector in 
support as is the practice in the case of a 
Liquidator applying for leave to examine 
under s. 268 of the Act. 

(p) Applications for directions by a 
Receiver or Manager under section 
369 (1) of the Act (3 Halsbury’s 
Statutes , 2nd Edn ., 736). 

The forms applicable are :— 

(i) Summons. 

154 
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Notes : (1) The application must be made by 
the Receiver or Manager and should seek 
directions as to whether he should deal with 
the question raised in a particular stated way 
and not ask for advice generally. 

(2) Serve Summons on Respondents 
(when necessary). Such persons having 
the necessary interests as will enable the 
Court to determine the question involved 
will be made Respondents. 

(3) Section 369 (1) of the Act places a 
Receiver or Manager appointed out of 
Court in the same position as a Receiver 
appointed by the Court, by permitting him 
to apply for directions in relation to any 
particular matter arising in connection 
with the performance of his functions. 

(4) As to applications by a Receiver 
appointed by the Court, see p. 608 et seq. 

(5) The Affidavit in support should 
exhibit the Debenture, Trust Deed or 
other deed of security and the Appoint¬ 
ment of the Receiver or Manager and 
where appropriate the Statement of 
Affairs required by s. 372 of the Act (3 
Halsbury s Statutes, 2nd Edn„ 738), and set 
out the facts relating to the particular 
questions on which the Court's directions are 
sought and from which the Court may deter- 
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mine whether all persons, whose interests 
. may be affected by the questions, are before 
the Court. 

(6) Orders have been made by the 
Court directing the Receiver or Manager 

(a) to offer fixed assets for sale by tender 

(b) to sell assets at a fixed price, and (c) 
to admit a claim preferentially. 

(q) Applications for summoning a Meet¬ 
ing of Debenture Holders under sec¬ 
tion 88 (4) of the Act (3 Halsbury’s 
Statutes , 2nd Edn. t 528). 

The forms applicable are :— 

(i) Summons. 155 2 10/- 3 

Notes : (i) Section 88 (1) of the Act avoids any 
provision in a Trust Deed for securing an 
issue of Debentures or in any Contract with 
the holders of such Debentures insofar as it 
would have the effect of exempting a 
Trustee thereof from or indemnify him 
against liability for breach of trust where 
he fails to show the degree of care and 
diligence required of him as Trustee, sub¬ 
ject to certain savings contained in subss. 

(2) and (3). 

(2) Sub-section (4) of s. 88 of the Act 
provides that while a Trustee remains 
entitled to the benefit of a provision 
saved by sub-s. (3), the benefit of that pro¬ 
vision may be given either (a) to all Trustees 
of the Deed, present and future, or (b) to 
any Trustees or proposed Trustees named 
by a resolution passed by a majority of not 
less than three-fourths in value of the Deben¬ 
ture Holders present or (where permitted) 
by proxy at a meeting summoned for the 
purpose in accordance with the provisions 
of the Deed, or, if the Deed makes no pro¬ 
vision for summoning meetings, a meeting 
summoned for the purpose in any manner 
approved by the Court. 

(3) The Act does not state who can 
make the application but it is thought that 
this can be done ex parte by the Company or 
the Trustees or any Debenture Holder. 

(4) The Affidavit in support should 
prove the Trust Deed or Contract in force at 
the commencement of the Act containing 
the provision for exempting a Trustee from 
liability or indemnifying him, that there is 
at least one Trustee entitled to the benefit 
of that provision, that it is considered 
desirable to convene a meeting of the 
Debenture Holders for the purpose of con¬ 
sidering a resolution to give the benefit of 
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that provision to other Trustees of the 
Trust Deed or Contract and that such Deed 
or Contract makes no provision for conven¬ 
ing meetings. The Affidavit should also 
state the suggested place and time of the 
proposed meeting and the manner in 
which it should be convened. 

(5) So far as the Editors are aware 
n'o application has been made under this 
section. 

(r) Applications that a Company should 
not be bound to circulate a Statement 
under section 140 (5) of the Act (3 
Halsbury's Statutes , 2nd Edn., 568). 

The forms applicable are :— 

(i) Summons. 

Notes : (1) Under s. 140 (1) (b) of the Act a 
Company is bound to circulate (at the ex¬ 
pense of the requisitionists, unless the 
Company otherwise resolves) to members 
entitled to receive notice of any general 
meeting of the Company, a statement of not 
more than 1,000 words with respect to the 
matter referred to in any proposed resolution 
or the business to be dealt with at that 
meeting, provided the circulation of such a 
statement is requisitioned in writing by a 
specified proportion of the members and cer¬ 
tain formalities as to notice and tender of ex¬ 
penses are complied with (sub-ss. (1) to (4)). 

(2) By sub-s. 5 of s. 140 of the Act the 
Company is absolved from the duty imposed, 
if, on the application either of the Company 
or any other person who claims to be 
aggrieved, the Court is satisfied that the 
rights conferred by the section are being 
abused to secure needless publicity for 
defamatory matter. 

(3) The application must be made by 
the Company or a person who claims to be 
aggrieved. A 41 person aggrieved ” is a man 
who has suffered a legal grievance, a man 
against whom a decision has been pro¬ 
nounced which has wrongfully deprived him 
of something or wrongfully refused him 
something or wrongfully affected his title to 
something (Re Sidebotham , Ex parte Side - 
botham (1880), 14 Ch.D. 458, at p. 465, cited 
and explained in Re Reed, Bowen 6* Co., Ex 
parte Official Receiver (1887), 19 Q.B.D. 174, 
at p. x 77; 4 Digest 180, 1669). See also 
Sevenoaks Urban District Council v. Twy- 
nam, [1929] 2 K.B. 440, at pp. 443, 447, 448, 
per Lord Hewart, L.C.J.; Digest Supp.; 
and R, v. Surrey Quarter Sessions , Ex parte 
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I Alley, [1951] 2 K.B. 749 ; [1951] 2 All E.R. 
659; 2nd Digest Supp.) 

(4) The Company should be made the 
Respondent in all cases when it is not the 
Applicant. It is thought that notwith¬ 
standing the words of the section the 
Court will require all or, if they are very 
numerous, some of the requisitionists to be 
made parties, at least in cases when an 
order for costs is sought against them. 

(ii) Affidavit in support of Summons. 

Notes : (1) If the Company is the Applicant the 
Affidavit should be made by an officer of the 
Company duly authorised for that purpose. 

(2) If the Applicant is a “ person 
claiming to be aggrieved,” the Affidavit 
should be made by the Applicant. 

(3) So far as the Editors are aware no 
Order has been made under this Section. 

(s) Applications that an Auditor's or a 
Director's representations should not 
be sent out or read at a Meeting under 
section 160 (3) or section 184 (3) of the 
Act (3 Halsbury’s Statutes , 2nd Edn., 
586, 603). 

The forms applicable are :— 

(i) Summons. 

Notes : (1) An Auditor or a Director may be 
removed from office by an ordinary resolu¬ 
tion of which special notice has been given 
(as to which see s. 142 of the Act (3 
Halsbury's Statutes, 2nd Edn., 371), in the 
case of an Auditor at the Company’s annual 
general meeting (s. 160 (1) of the Act) and 
in the case of a Director at any general 
meeting (s. 184 (1) of the Act). In either 
case, when notice of the intended resolution 
is received by the Auditor or Director con¬ 
cerned, he may make written representations 
of a reasonable length and require such 
representations to be sent out to all mem¬ 
bers to whom notice of the meeting is given 
or, if the representations are received too 
late for the Company to send out, the 
Auditor or Director may require the repre¬ 
sentations to be read out at the meeting. 

(2) The representations need not, how¬ 
ever, be sent out or read out at the meeting, 
if the Court, on the application of either the 
Company or of any other person claiming to 
be aggrieved, is satisfied that the rights con¬ 
ferred by the sections are beingabused tosecure 
needless publicity for defamatory matter. 

157 
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(3) The application must be made by 
the Company or a person who claims to be 
aggrieved and see Note (3) on p. 203, ante. 

(4) The Company should be made the 
Respondent in all cases when it is not the 
Applicant. It is thought that notwith¬ 
standing the words of the sections the 
Court will require the Auditor or Director 
to be made a party, at least in cases when an 
order for costs is sought against him. 

(ii) Affidavit in Support. Form No. 157 
can easily be adapted to the circum- 



2/6 



stances. 

Notes: (i) If the Company is the Applicant, 
the Affidavit should be made by an officer of 
the Company duly authorised for that 
purpose. 

(2) If the Applicant is a *' person 
claiming to be aggrieved,” the Affidavit 
should be made by the Applicant, who 
should prove his interest in the matter. 

(3) So far as the Editors are aware no 
Order has been made under this Section. 

B. Where an Appearance is required. 

The Applications falling into Cate¬ 
gory B are :— 

(a) Applications under Order 53 B , r. 8 
(h), for facilitating reconstructions or 
amalgamations of Companies under 
section 208 of the Act (3 Halsbwry's 
Statutes, 2nd Edn., 627). 

Such applications are dealt with under 
the heading Schemes of Arrangement, 
Reconstruction and Amalgamation, see 
pp. 98 et seq . 

(b) Applications under Order 53 B , r. 8 (j) 
for enforcing the duty of a Company 
or of a Receiver or Manager to make 
returns or render accounts under sec¬ 
tion 375 of the Act (3 Halsbury’s 
Statutes , 2nd Edn., 741) or, section 
428 of the Act (3 Halsbury's Statutes, 
2nd Edn., 774). 


I 

IOI 

I 

Issue Originating Summons. 

Notes : (1) An application in respect of a 
default under s. 375 (1) (a) of the Act may 
be made by any Member or Creditor of the 
Company or by the Registrar of Companies. 

159 

2 

30/- 

2 
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No. Steps to be Taken. 


4 File Affidavit in support and lodge Ex¬ 
hibits in Chambers. 

Notes: (1) On an application under s. 375 (1) 

(a) of the Act the evidence filed must prove 
the appointment of the Receiver or Man¬ 
ager, the default, service of the notice and 
that it has not been complied with and, 
except where the Applicant is the Registrar 
of Companies, the status of the Applicant as 
a Member or Creditor of the Company. 

(2) On an application under s. 375 (1) 

(b) of the Act, the evidence filed must prove 
the appointment of the Applicant as Liquid¬ 
ator and that he has required the Receiver 
or Manager to render the accounts and pay 
over any balance. 

(3) On an application under s. 428 of 
the Act, the evidence filed must prove the 
default, service of the notice and that it has 
not been compiled with and, except where 
the Applicant is the Registrar of Companies, 
the status of the Applicant as a Member or 
Creditor of the Company. 

5 Serve Notice of filing Affidavit in support 
of the Summons on the Respondent (s). 

6 Attend before Registrar on hearing of 
Summons. 

Note : The Registrar will usually give directions 
for evidence in answer and in reply (if 
necessary) to be filed and adjourn the 
Summons for this to be done. 

7 Attend adjourned hearing of Summons 
before Registrar. If Order made :— 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle same. 

(b) Notice of the appointment must be 
given to the Respondent (s) 

(c) Attend to settle Order. 

(d) Lodge two engrossments together 
with settled draft. 

8 If Summons is adjourned into Court by 
the Registrar :— 

(a) Lodge copy Summons for use of the 
Judge together with original Exhi¬ 
bits (if any) in Chambers. 

(b) Pay fee on adjournment into Court. 

Note : The fee is paid by impressed stamp on a 
form of Praecipe for setting down. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
required. 

1 

sis 

ajO 

9 

Attend hearing of Summons in Court, and 
on Order being made :— 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Notes : (1) Counsel's brief, properly endorsed, 
must be lodged. 

(2) Notice of the appointment to settle 
must be given to the Respondent(s). 

(3) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(b) Attend to settle and obtain appoint¬ 
ment to pass. 

(c) Attend to pass. 

Note: After passing, the Order is stamped and 
lodged for sealing. 

164 

1 

& 

\ 

29 


PRECEDENTS. 

125. 

ORIGINATING SUMMONS under Section 118 of the Companies Act. 1948. 
tor an Order tor immediate inspection ot the Register of Members and 
the Index of the Names of Members or that a copy of the Register of 
Members be sent to a person requiring it (q). 

(Heading as in Form No. 1.) 

Let the above-named.. Limited, whose registered office is 

situate at.attend, etc. (continue as in Form No. 2) on the 

hearing of an application on the part of.. a member of the 

Respondent.. Limited for an order pursuant to Section 113 

of the above-mentioned Act that: 

(1) the Respondent.. Limited do give to the Applicant 

.an immediate inspection of the Register of Members and the 

Index of the Names of Members of the Respondent.. Limited ; 

Lor 

(1) the Respondent.Limited do send to the Applicant 

.a copy of the Register of Members of the Respondent 

.. Limited or of that part of the Register of Members of the 

Respondent.. Limited which contains.;] 

(2) the Respondent.. Limited do pay the costs of this 

application. 

[This application is made under Order 53B, r. 8 (a), of the Rules of the 
Supreme Court.] 

Dated, etc. (<conclude as in Form No. 2.) 

(q) See Practice and Procedure, p. 189, ante. The form with slight adaptation, is 
also applicable in the case of a non-member who has paid the shilling prescribed in 
s. 113 (z) of the Act (3 Halsbury’s Statutes, 2nd Edn., 548). * 
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126 . 

AFFIDAVIT in support 0 ! Summons in Form No. 126 (r). 

* 

(Heading as in Form No. i.) 

I, .of (here insert the address and a description of the 

deponent), make oath and say as follows : 

1. The above-named Company (hereinafter called " the Company ”) 
was incorporated under the Companies Act, 1929 (or as may be) on the 

.... 19..., as a private company limited by shares. The 

subscribers to the Memorandum of Association were myself this Deponent 

and my former husband.and each of us subscribed for one 

share. My former husband and myself each subscribed the sum of £1 
and the said two shares were issued one to myself and one to my said 
former husband credited as fully paid up. 

2. Until the.. 19..., the issued capital of the Company 

consisted only of the said two shares held as to one each by myself and my 
said former husband. A print of the original Memorandum and Articles 
of Association of the Company is now produced and shown to me marked 

3. The first Directors of the Company were myself and my said former 
husband and I have never been a party to the appointment of any other 
person to be a Director of the Company. 

4. The Annual Return of the Company in respect of the period ended 

the., 19..., but not filed until the., 19..., 

revealed that my former husband purported to be the holder of. 

shares in the capital of the Company and that the Company purported 

to have allotted.shares to him on the.. 19.... I have 

never attended any Meeting of Directors at which it was resolved to allot 
or issue any shares other than the said two shares issued forthwith upon 
the incorporation of the Company as aforesaid. I am at a loss to under¬ 
stand how in the circumstances as hereinbefore deposed to by me it was 
possible for my said former husband to become the holder of a further 

.shares. There is now produced and shown to me marked “.” 

what I believe to be a true copy of the Minutes of a Meeting of the Direc¬ 
tors of the Company held on the.. 19..., whereby it was 

resolved that.shares in the capital of the Company should be 

allotted to each of us myself and my said former husband. As far as I 

am aware the.shares purported to have been allotted .as aforesaid 

were never issued and as appears from the facts hereinbefore deposed to 
no Return of Allotment or entry on the Register of Members in respect of 

such shares was made to the year 19.... If the said.shares were 

validly allotted on the.. 19..., it was not possible for the 

Company to allot.shares on the.. 19.... 

5. I am informed by my Solicitors Messrs...and verily 

believe that the file of the Company at the Companies Registry reveals 
that a notification of change of Directors was filed to the effect that I this 


(r) See Practice and Procedure, p. 189. Strictly speaking, it is unnecessary to 
set out the reasons for the refusal, but it will always be advisable to do so in order 
that the Court may be in full possession of the facts, and in order that the Court may 
have proper information on which to exercise its discretion as to costs. In the case of 
any person other than a member requiring inspection the affidavit should prove a 
tender of is. (s. 113 (1) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 548), and in the 
case of persons requiring copies a tender of the amount due therefor (s. 113 (2) of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 548). 

C.F. VIA 


p 
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deponent resigned office as a Director of the Company on the.. 

19.... The said Return was filed without my authority and without my 
knowledge. 

6. The affairs of the Company have been, so far as I can ascertain, 
conducted in an irregular manner from beginning to end. While I was 
married to my said former husband I left the conduct of the Company's 

affairs entirely to him. On the.. 19..., a Decree Absolute 

was made in the Probate Admiralty and Divorce Division of this Hon¬ 
ourable Court dissolving the marriage between myself and my said former 
husband. Since the dissolution of our said marriage it has become a 
matter of importance to me to ascertain the nature and extent and value 
of my interest in the Company but I have been unable to get any informa¬ 
tion whatsoever with regard thereto from my said former husband. 

There are now produced and shown to me in one bundle marked“." 

true copies of letters which have passed between my said Solicitors and 

the Company and Messrs.the Solicitors to the Company. 

Despite the repeated requests made on my behalf for copies of the Register 
of Members [for copies of the proceedings of General Meetings of the 
Company and for a copy of the last Balance Sheet of the Company together 
with the documents and reports required by law to be annexed thereto] 
the Company has failed to supply me with any of the said documents 
though it did on one occasion afford me an opportunity of inspecting the 
Minute Book of the Company. There are now produced and shown to 

me marked “." true copies of the copies made by me on the occasion 

of my said inspection. 

7. In the premises I have no alternative but to make an application 
to this Honourable Court for delivery to me of copies of the documents 
mentioned in the Summons herein so that I may be advised as to the 
means whereby I can enforce my rights as holder of 50 per cent, of the 
issued share capital of the Company. 

8. I am ready able and willing to pay to the Company the proper fee 
payable in respect of the delivery to me of the copy documents which 
are the subject of this application. 

Sworn, etc. 


127 . 

ORDER directing Company to send copy of Register of Members under 

Section 113 of Act. 

{Heading as in Form No. 1.) 

Upon the Application by Originating Summons dated the.. 

19..., of.of.in the County of.[a 

member of the above-named Company] 

And Upon Hearing Counsel for the Applicant and no one appearing for or 
on behalf of the above-named Company Limited (the Respondent) although 
it has been duly served with the said Originating Summons as by the 
Affidavit of.filed the., 19..., appears. 

And Upon Reading the said Originating Summons the Affidavit of 

.filed the.. 19..., and the Exhibits therein 

referred to. 

It Is Ordered that the Respondent the said.Company, 

Limited do within.days after service of this Order upon it send to 

the Applicant the said..at.aforesaid a copy of 

the Register of Members of the said Company. 
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And It Is Ordered that the Respondent the said.Com¬ 
pany, Limited do pay to the Applicant the said.her costs of 

the said Application such costs to be taxed. 


128 . 

ORIGINATING SUMMONS under Section 146 (4) of the Companies Act, 
1948, for an Order for immediate Inspection of the Books in respect 
of all proceedings of General Meetings or that copies of Minutes be 
sent to a person requiring them (s). 

(Heading as in Form No. 1.) 

Let the above-named., Limited, whose registered office is 

situate at.. attend, etc. (1 continue as in Form No. 2), on the 

hearing of an application on the part of.of., a 

member of the Respondent.. Limited, for an order pursuant 

to Section 146 of the above-mentioned Act that : 

(1) the Respondent., Limited, do give to the Applicant 

.an immediate inspection of the books in respect of all pro¬ 
ceedings of General Meetings of the Respondent.Limited ; 

C or 

(1) the Respondent., Limited do send to the Applicant 

.a copy of the Minutes of the Meetings set forth in the 

Schedule hereto;] 

(2) the Respondent.Limited do pay the costs of this 

application. 

[This application is made under Order 53!*, r. 8 (b), of the Rules of 
the Supreme Court.] 

Dated, etc. (conclude as in Form No. 2.) 

(Here add Schedule where applicable.) 


129 . 

ORIGINATING SUMMONS under Section 195 (9) of the Companies Act, 
1948, for an Order for immediate Inspection of the Register of Direc¬ 
tors’ Holdings of Shares and Debentures or under Section 200 (8) for 
immediate Inspection of the Register of Directors and Secretaries (t). 

(Heading as in Form No. 1.) 

Let the above-named.. Limited, whose registered office is 

situate at.. attend, etc. (continue as in Form No. 2) on the 

hearing of an application on the part of.of.. a 

member of the Respondent.. Limited (or as may be), for an 

order pursuant to Section 195 \or 200] of the above-mentioned Act that : 

(1) the Respondent.. Limited permit the Applicant 

.to have an immediate Inspection of [the Register of 

Directors' Holdings of Shares and Debentures of the Respondent 
.. Limited kept pursuant to the said Section 195] or [the 


(5) See Practice and Procedure, pp. x88 and 190, ante. 
(t) See Practice and Procedure, pp. 188 and 190, ante. 
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Register of Directors and Secretaries of the Respondent, 

Limited kept pursuant to the said Section 200] ; 

(2) the Respondent., Limited do pay the costs of this 

application. 

[This application is made under Order 53B, r. 8 (c) of the Rules of the 
Supreme Court.] 

Dated, etc. (<conclude as in Form No. 2.) 


130 . 

ORIGINATING SUMMONS under Section 105 (8) 0 ! the Companies Act, 
1948, for an Order for immediate Inspection of copies of instruments 
creating Charges and the Register of Charges {u). 

(Heading as in Form No. 1.) 

Let the above-named.. Limited, whose registered office 

is situate at., attend, etc. (continue as in Form No. 2), on the 

hearing of an application on the part of.of.. [a 

creditor or member of the Respondent.. Limited] for an 

order pursuant to Section 105 of the above-mentioned Act that : 

(1) the Respondent.. Limited permit the Applicant 

.to have an immediate inspection of the copies of instruments 

creating any Charge requiring registration under Part III of the said 
Act with the Registrar of Companies [or the Register of Charges kept in 
pursuance of Section 105 of the said Act] ; 

(2) the Respondent.. Limited do pay the costs of this 

application. 

[This application is made under Order 53B, r. 8 (d) of the Rules of the 
Supreme Court.] 

Dated, etc. (conclude as in Form No. 2.) 


131 . 

ORIGINATING SUMMONS, under Section 87 (5) of the Companies Act, 
1948, for an Order for immediate Inspection of the Register of Holders 
of Debentures or that a copy of the Register or of any Trust Deed for 
securing any issue of Debentures be sent to a person requiring it (a). 

(Heading as in Form No. 1.) 

Let the above-named.. Limited, whose registered office 

is situate at.. attend, etc. (continue as in Form No. 2), on the 

hearing of an application on the part of.of.. a 

registered holder of 50 Debentures of £100 each of the Respondent [or a 

holder of.Shares of the Respondent].. Limited, 

[or as may 60] for an order pursuant to Section 87 of the above-mentioned 
Act that: 

(1) the Respondent.. Limited permit the Applicant 

.to have an immediate inspection of the Register of Holders 


(u) See Practice and Procedure, pp. x88 and 191, ante. 
(a) See Practice and Procedure, pp. x88 and 191, ante. 
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of Debentures of the Respondent., Limited kept pursuant to 

the said Section 87 ; 

lor 

(1) the Respondent.. Limited do send to the Applicant 

.a copy of the Register of Holders of Debentures of the Re¬ 
respondent.. Limited [or of that part of the Register of 

Holders of Debentures of the Respondent., Limited which 

contains.] lor of a Trust Deed dated the ., iq..., 

and made between the Respondent.. Limited of the one part 

and.of the other part] ; 

(2) the Respondent.. Limited do pay the costs of this 

application. 

[This application is made under Order 53!*, r. 8 (e) of the Rules of the 
Supreme Court.] 

Dated, etc. {conclude as in Form No. 2). 


132 . 

ORIGINATING SUMMONS for an Order convening a Meeting under 
Section 135 of the Companies Act, 1948 (b). 

(Heading as in Form No. 1.) 

Let the above-named.. Limited, whose registered office 

is situate at. (or as. may be), attend, etc. (continue as in Form 

No. 2), on the hearing of an application on the part of.of 

.. [a member or director] of the Respondent., 

Limited, for the following relief under Section 135 of the above-mentioned 
Act, namely : 

(1) that an Extraordinary General Meeting of the Company may be 
convened by the Court for the purpose of considering and if thought fit 
passing [as Special Resolutions] the Resolutions set forth in the Schedule 
hereto ; 

(2) that the Court may give directions as to the manner in which the 
said Meeting is to be called, held and conducted and all such ancillary 
and consequential directions as it may think expedient; 

(3) that the costs of this application may be provided for. 

[This application is made under Order 53B, r. 8 (f) of the Rules of the 
Supreme Court.] 

Dated, etc. (conclude as in Form No. 2). 

The Schedule. 

(Here set forth the proposed resolutions.) 


133 . 

AFFIDAVIT in support of Summons in Form No. 132. 

(Heading as in Form No. 1.) 

I,.of (here insert address and description of deponent) make 

oath and say as follows :— 

1. I am the widow of.(hereinafter called " the Testator ”) 

late of.in the...of.who died on the 


(1 b ) See Practice and Procedure, pp. 188 and 192, ante. 
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,19..., and Probate of whose Will was granted to, 
and.(hereinafter called 44 the Executors ”) out of the Prin¬ 

cipal Registry of the Probate Division of this Honourable Court on the 

.. 19— 

2. The said.is the same person as.referred 

to in the Certificate of Death dated the., 19..., now produced 

and shown to me marked 14 .”. 

3. At the date of his death the Testator was the sole Director of the 

above-named.. Limited (hereinafter called 44 the Company ”) 

a company incorporated on the.. 19..., under the Companies 

Act, 1929 (or as may be) as a private company limited by shares. 

4. The registered office of the Company is situate at.in 

the.of. 

5. The nominal capital of the Company is £ 3,000 divided into 3,000 
shares of £1 each all of which shares have been issued and are credited as 
fully paid up. 

6. The document now produced and shown to me marked 44 .” 

is a print of the Memorandum and Articles of Association of the Company 
and contains copies of all Special Resolutions of the Company which have 
been passed since the incorporation of the Company. 

7. At the date of his death aforesaid the Testator who was the sole 
Director of the Company was the holder of 2,999 shares of and in the capital 
of the Company. I was and am the holder of the remaining 1 share in the 
Company. 

8. At the present time I am the only member of or shareholder in the 
Company which in consequence of the death of the Testator has no 
Directors. 

9. Article.of the Articles of Association of the Company provides 

as follows :— 

44 Two members personally present and holding or representing 
not less than one-twentieth of the issued share capital of the Company 
shall be a quorum.” 

10. Article.of the said Articles of Association provides as 

follows :— 

44 The number of the Directors of the Company shall not be more 
than five but need not exceed one. The first Director of the Company 

shall be. If and so long as there is a Sole Director he 

shall have authority to exercise all the powers authorities and dis¬ 
cretions by those Articles expressed to be vested in the Directors and 
these Articles shall be read as modified accordingly. The said 


.shall be the Chairman of the Directors.” 

11. Article.of the said Articles of Association provides that the 

qualification of a Director shall be the holding of at least one share in the 
Company. 

12. Article.of the said Articles of Association provides as 

follows:— 


44 A person becoming entitled to a share by reason of the death or 
bankruptcy of the holder shall be entitled to the same dividends and 
other advantages to which he would be entitled if he was the registered 
holder of the share, except that he shall not, before being registered 
as a member in respect of the share, be entitled in respect of it to 
exercise any rights conferred by membership in relation to the 
meetings of the Company.” 
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13. In the circumstances aforesaid I am advised and verily believe 
that it is not legally possible to hold a meeting of the Company or for the 
Company to function (having regard to the fact that I am the only member 
and shareholder and do not hold one-twentieth of the issued share capital 
thereof and that there is no Director thereof) without the Order and Direc¬ 
tions of this Honourable Court. 

14. It is essential in order to enable the Company to function that such 
a Meeting should be held and that I or some other fit and proper person 
should be appointed a Director of the Company. When such Meeting 
has been duly held and I have been so appointed I can and shall appoint 
the Executors to be additional Directors of the Company and they can 
and will be duly registered as members in respect of the said 2,999 shares 
representing part of the estate of the Testator. The company will then 
as I am advised and verily believe be able to function in the ordinary way. 

15. I am advised and verily believe that the Executors are ready and 
willing to be registered as members of the Company in respect of the said 
2,999 shares as soon as this may be done and also to be appointed Directors 
of the Company. 

16. My means of knowledge of the matters aforesaid as I respectfully 
submit sufficiently appear herein. 

Sworn, etc . 


134 . 

ORDER for Meeting under Section 185 of the Companies Act, 1948 (c). 

(Heading as in Form No. 1.) 

Upon the Application by Originating Summons dated the.. 

19..., of.of.in the.of. 

a member of the above-named Company 

And Upon Hearing Counsel for the Applicant 

And Upon Reading the said Originating Summons and the Affidavit 

of.filed the.. 19... and the Exhibits therein 

referred to. 

It Is Ordered that the Applicant the said.be at liberty to 

convene a Meeting of the said Company for the purpose of (1) approving 
and registering transfers of shares of the said Company and (2) appointing 
directors of the said Company 

And It Is Ordered that.days' notice of the said Meeting be given 

to the Executors of.a deceased member of the said Company 

and to.and that one member of the said Company personally 

present do constitute a quorum at such Meeting. 

Liberty to apply. 


135 . 

ORIGINATING SUMMONS under Section 80 of the Companies Act, 1948, 
for an Order directing the Company and an Officer of the Company to 
deliver Certificates of Shares, Debentures and Debenture Stock (d). 

(Heading as in Form No. 1.) 

Let the above-named.. Limited, whose registered office is 

situate at.. and.of.. and. 


(c) See Practice and Procedure, pp. 188 and 192, ante. 

(d) See Practice and Procedure, pp. 188 and 193, ante . 
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of.. directors of the Respondent., Limited, 

attend, etc. (continue as in Form No. 2), on the hearing of an application 

on the part of.of.for an order pursuant to 

Section 80 of the above-mentioned Act that: 

(1) the Respondents.. Limited, .and. 

do forthwith deliver to the Applicant.. Limited a certificate 

for.shares of £1 each in the capital of the Respondent.. 

Limited [or... . 61 % First Mortgage Debentures of £$ each of the 

Respondent.. Limited] [or £ . 5 % Prior Lien Debenture 

Stock of the Respondent.. Limited]. 

(2) the Respondents.. Limited and.do pay 

the costs of and incidental to this application. 

[This application is made under Order 53B, r. 8 (i) of the Rules of the 
Supreme Court.] 

Dated, etc. (conclude as in Form No. 2.) 


136 . 

AFFIDAVIT in support of Summons in Form No. 186 (e). 

(Heading as in Form No. 1.) 

I,.of (here insert address and description of the deponent), 

make oath and say as follows : 

1. The above-named Company (hereinafter called “ the Company ”) 

was incorporated on the.under the Companies Act, 1948, as 

a Company limited by shares. 

2. The capital of the Company is £ .divided into.shares of 

£1 each, of which, according to the file of the Company at the Companies 
Registry,.shares have been issued and are credited as fully paid up. 

3. It further appears from the said file that.and. 

are the directors of the Company. 

4. The Company is a public company and the Articles of Association 

do not contain any provisions restricting the transfer of fully-paid shares. 
A print of the Memorandum and Articles is now produced and shown to 
me marked “." 

5. On the.19.. .1 lodged at the registered office of the Company 

at.a Certificate relating to.shares of £1 each, fully paid, 

of the Company together with a duly completed and stamped Transfer 
thereof in favour of myself. At the same time I paid to the Company 

the sum of £ .in cash in respect of transfer fees and I was handed 

a receipt for the said sum and for the said documents, which receipt is 
now produced and shown to me marked “.” 

6. On the.. 19..., and the.. 19..., I attended 

at the said registered office and requested delivery of a new certificate in 

respect of the said shares, but on each occasion the said. 

informed me that the Company had no intention of issuing a new certifi¬ 
cate in accordance with the transfers lodged. I have no knowledge of 
the reasons which promoted the Company to make the said refusal. 


(e) See Practice and Procedure, pp. x88 and 193, ante . The affidavit must show 
(1) the lodging of a duly stamped and valid transfer, or proof of allotment; (2) the 
service, after the expiration of two months, of a notice requiring the default to be 
made good; (3) default by the company for xo days after service of this notice. 
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7. Various correspondence has passed between me this deponent and 

my Solicitors, Messrs.. and the Company with a view to an 

amicable settlement of the matter. True copies of the said correspon¬ 
dence are contained in the bundle now produced and shown to me marked 
(« » 

8. Finally, as neither I nor my said Solicitors were able to obtain any 

satisfaction, on the., 19...(/) I served at the said registered 

office a Notice pursuant to Section 80 (3) of the above-mentioned Act, 
requiring the Company to make good the default in complying with the 
provisions of sub-section (1) of that Section with regard to the issue of a 

Certificate for the said.shares. A copy of the said Notice is now 

produced and shown to me marked “." 

9. More than ten days have now elapsed since I served the said Notice 
and in my submission in order to protect my rights it is necessary that an 
order should be made as asked in the Summons herein. 

Sworn, etc. 


137 . 

ORDER for delivery of Share Certificates under Section 80 of the 
Companies Act, 1948 (g). 

(Heading as in Form No. 1.) 

Upon the Application by Originating Summons dated the.. 

19..., of.of. 

And Upon Hearing the Solicitors for the Applicant and the Respon¬ 
dent.in person and no one appearing for or on behalf of the 

above-named.. Limited or.(the remaining Re¬ 

spondents) although they have been respectively duly served with the 

said Originating Summons as by the Affidavit of.filed the 

.,19..., appears 

And Upon Reading the said Originating Summons the Affidavit of 

.filed the.. 19..., and the Exhibits therein referred 

to 

It Is Ordered that the Respondents the said.. Limited and 

.and.[or its secretary. or as the 

case may he\ do within seven days after service of this Order upon them 
make good the default of the said Company in complying with the pro¬ 
visions of Section 80 (1) of the above-mentioned Act by reason of the said 
Company having failed to complete and have ready for delivery Certifi¬ 
cates of Shares of the said Company transferred to the Applicant within 
two months after the.. 19..., being the date on which Trans¬ 

fers of the said Shares were lodged by the Applicant with the said 
Company 

And It Is Ordered that the Respondent the said.do pay 

to the Applicant the said.his costs of the said Application 

such costs to be taxed. 


(f) This date must not be earlier than two months after the date on which the 
transfer was lodged (s. 80 (1) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 524). 
See Practice and Procedure, p. 193, ante. 

(g) See Practice and Procedure, pp. 188 and 193, ante. 
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138 . 

SUMMONS or OBIOINATINO SUMMONS under Section 188 (1) of the 
Companies Act, 1948, by a person against whom an Order has been 
made under that subsection for leave to be a Director of or to be 
concerned in or to take part in the management of a Company (h). 

{Heading as in Form No. 1 (i).) 

Let.of.. the Liquidator of the above-named 

Company [ [or the Official Receiver (if his attendance be required)] attend 
(etc., as in Form No. 2 or 3, ante) upon the hearing of an application on the 

part of.of.for an order pursuant to Section 188 

of the above-mentioned Act that notwithstanding an Order of this 

Honourable Court [or by the.Court] dated the.. 

19..., and made in the matter of (here set forth the title to the proceedings) (or 
as may be), the Applicant may be at liberty to become a director of 

., Limited or be concerned in or take part in the management 

of.. Limited as (here state in what capacity). 

[This application is made under Order 53B, r. 8 (k) of the Rules of the 
Supreme Court.] 

Dated, etc. (conclude as in Form No. 2 or 3). 


139 . 

AFFIDAVIT in support of Summons in Form No. 138. 

(Heading as in Form No. 1.) 

I, .of (here insert address and description of deponent), 

make oath and say as follows : 

1. By an Order of this Honourable Court dated the., 

19..., the above-named Company was ordered to be wound up compul¬ 
sorily (or as the case may be). For some time prior to the date of the said 
Order I had been a director of the said Company. 

2. By a further Order of this Honourable Court dated the., 

19..., and made in the matter of (here set forth the title to the proceedings) it 
was (inter alia) ordered that I should not without the leave of the Court be 
a director of or in any way, whether directly or indirectly, be concerned 
in or take part in the management of a company for the period of 5 years 
from the date of the Order now under reference (or as may be). 

3. By his Will dated the.. 19..., .. late of 

.(hereinafter called “ the testator "), after appointing me and 

.(thereinafter called “ his trustees ”) to be the executors and 

trustees of his said Will, gave unto his trustees all his freehold and lease¬ 
hold property at.upon the trusts therein mentioned and 

(by clause.of his said Will) directed (inter alia) that his trustees 

should as soon as conveniently might be after his death form a private 
company under the Companies Act, 1948, for the purpose of acquiring 


(h) See Practice and Procedure, pp. 188 and 193. ante. 

(i) The summons must be intituled in the matter of the Company in relation to 
which the applicant was convicted or was guilty of such an offence or of such conduct 
as is mentioned in s. 188 (1) of the Act (3 Halsbury's Statutes, 2nd Edn., 607). 
and in the matter of the Companies Act, 1948 (Order 53B, r. 4 (2)). 
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and managing his said freehold and leasehold property and that the 
trustees from time to time of his said Will should be the directors of the 
said Company. 

4. The testator died on the.. 19..., without having 

revoked or altered his said Will which was on the., 19..., 

proved in the Principal Probate Registry by me and the said. 

5. Pursuant to the provisions of the said Will a private company has 

been incorporated under the said Act under the name of., 

Limited with a nominal capital of £ .divided into.shares of 

£1 each for the purpose of acquiring and managing the said freehold and 
leasehold properties and (subject to the leave of this Honourable Court) 
it is proposed that I and the said.should forthwith be ap¬ 

pointed directors of the said Company. A print of the Memorandum and 
Articles of Association of the said Company is now produced and shown 
to me marked “.” 

6. For some years prior to his death the said property was managed 

for the testator by Messrs.. Estate Agents of., 

who supervised the letting of the said properties, collected the rents 
thereof, kept the said properties in repair, paid the outgoings in respect 
thereof and accounted to the testator for the balance of the said rents. 

7. Neither I nor the said.have had any personal ex¬ 

perience of managing such properties and if we become directors of the 
said Company we propose to leave the management of the said properties 

in the hands of the said Messrs.or some similar firm and to 

take no part personally in such management save in so far as it would be 
necessary for us as directors of the Company to do so. 

8. In the circumstances before set out I respectfully request that not¬ 
withstanding the said Order of the.. 19..., leave may be 

granted to me to become a director of the said Company. 

Sworn, etc. 


140. 

SUMMONS or ORIGINATING SUMMONS under Section 5 (7) or Section 
395 ol the Companies Act, 1948, or Order 53B, r. 12, of the Rules of 
the Supreme Court for an Order extending the time for registering 
documents thereunder (;). 

{Heading as in Form No. 1.) 

Let all parties concerned attend {continue as in Form No. 2 or 3) for 
an Order pursuant to Section 5 (7) [395] of the above-mentioned Act 
[Order 53B, r. 12 of the Rules of the Supreme Court] that the time for 
the delivery of an Office Copy of the Order made herein [or in proceedings 
the short title and reference to the record whereof are " In the High Court 

of Justice Chancery Division Mr. Justice.Re.. 

Limited and Re the Companies Act, 1948, No.of.] on 

the.day of.. 19...[together with a printed copy of the 

Memorandum of Association of the Company embodying the alterations 
confirmed by the said Order or a printed copy of the substituted Memo¬ 
randum and Articles of Association of the Company] to the Registrar 
of Companies may be extended until the expiry of.days after the 


(j) See Practice and Procedure, pp. 188 and 194, ante. 
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date of the Order to be made hereon or for such other period as to this 
Honourable Court may seem meet. 

[This Application is made under Order 53B, r. 8 (1) of the Rules of the 
Supreme Court] 

Dated, etc. (conclude as in Form No. 2 or 3). 


141 . 

SUMMONS or ORIGINATING SUMMONS under Section 57 of the Com* 
panics Act* 1948, for an Order extending the time for the issue of 
Shares at a Discount (k). 

(Heading as in Form No. 1.) 

Let all parties concerned attend, etc. (continue as in Form No. 2 or 3) 
for an order pursuant to Section 57 of the above-mentioned Act that the 
time for the issue at a discount of the shares of the above-named Applicant 
Company which were authorised to be so issued by the Order made herein 
[or in proceedings the short title and reference to the record whereof are 

“ In the High Court of Justice Chancery Division Mr. Justice. 

Re.. Limited and Re the Companies Act, 1948, No.of 

19...] on the.day of.. 19..., may be extended until 

the expiry of.days after the date of the Order to be made hereon or 

for such other period as to this Honourable Court may seem meet. 

[This Application is made under Order 53B, r. 8 (m) of the Rules of 
the Supreme Court.] 

Dated, etc. (conclude as in Form No. 2 or 3). 


142 . 

ORIGINATING SUMMONS under Section 101 of the Companies Act, 1948, 
to extend the time for registering a Charge or to rectify any omission 
or misstatement in any Particular with respect to any Charge or in a 
Memorandum of Satisfaction. 

(Heading as in Form No. I.) 

Let [all parties concerned] or [the above-named., 

Limited in cases where the Company is not the Applicant^ attend, etc. 
(continue as in Form No. 2) for an order pursuant to Section 101 of the 
above-mentioned Act that the time for registration in manner required by 
Section [95] or [97] of the said Act of a [Legal Charge] dated the 

.. 19..., made between (here set out parties to Charge) of the 

[leasehold] property therein mentioned to secure repayment of the sum 

of £.and interest thereon at the rate of £ . per centum per 

annum be extended to [10] days from the date of the order to be made 
hereon on the ground that the omission to register such [Legal Charge] 
was due to inadvertence [or was accidental] [or is not of a nature to 
prejudice the position of creditors or shareholders of the above-named 

.. Limited] or that it is just and equitable to grant relief. 

or 

for an order pursuant to Section 101 of the above-mentioned Act that the 
misstatement contained in the Particulars of the [Debenture] (here set 


(k) See Practice and Procedure, pp. x88 and 195, ante. 
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out particulars of Debenture) registered with the Registrar of Companies on 

the., 19..., be rectified [by substituting the figure of £ . 

(being the amount secured by the said Debenture) for the figure of £ .] 

on the ground that the misstatement made in the said Particulars was due 
to inadvertence [or was accidental;] [or is not of a nature to prejudice the 

position of creditors or shareholders of the above-named.. 

Limited] or that it is just and equitable to grant relief. 

or 

for an order pursuant to Section 101 of the above-mentioned Act that 
the misstatements contained in the Memorandum of Satisfaction dated 

the.. 19..., be rectified by inserting the., 19..., 

as the date of the [Legal Charge] in respect of which the said Memorandum 

was filed and by substituting the., 19..for the., 

19..., as the date on which the prescribed Particulars of the said [Legal 

Charge] dated the.. 19..., were delivered to the Registrar of 

Companies on the ground that the misstatements made in the said 
Memorandum were due to inadvertence [or were accidental] [or were not 
of a nature to prejudice the position of creditors or shareholders of the 

above-named., Limited] or that it is just and equitable to 

grant relief. 

Dated, etc. {conclude as in Form No. 2). 

143 . 

AFFIDAVIT in support of Summons in Form No. 142 , to extend the time 
tor registering a Charge. 

{Heading as in Form No. 1.) 

I, .of (here insert address of deponent) [Solicitor] make 

oath and say as follows :— 

1. I am a member of the firm of.of.who have 

acted as Solicitors to the above the above-named Company (hereinafter 
called " the Company ") since its incorporation. 

2. The Company was incorporated on the.. 19..., under 

the Companies Act, 1948, with a nominal capital of £ .divided into 

.shares of £1 each. The Registered Office of the Company is 

situate at.in the.of. 

3. The objects for which the Company was established were (inter alia) 
(here set out main objects). Shortly after its incorporation the Company 
commenced to carry on and has since carried on business in pursuance of 
the said objects. 

4. On the.. 19..., the Company purchased the [lease¬ 
hold] dwellinghouse No.in the.of.held 

for a term of .years from the.. 19..., granted by an 

Underlease dated the.. 19..., and made between. 

of the one part and.of the other part and by a Legal Charge 

dated the.. 19..., made between the Company of the one part 

and the.Building Society of the other part the Company 

charged its said premises by way of legal mortgage to the said. 

Building Society to secure the sum of £ .with interest thereon at the 

rate of £ .per centum per annum. The said Legal Charge is now 

produced and shown to me marked “.” 
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5. I, this deponent acted as the Solicitor for the Company in the matter 

of the said purchase and Legal Charge. Mr.Solicitor of 

.in the.of.was the Solicitor acting 

on behalf of the said Building Society with regard to the said Legal Charge. 

6. I duly attended at the offices of the said Mr.to com¬ 
plete the matter on the.. 19..., and left with him the executed 

Legal Charge and documents of title but I inadvertently overlooked the 
requirements of Section 95 of the Companies Act, 1948, and in these 
circumstances omitted to mention or arrange with him as to the registra¬ 
tion of Particulars of the said Legal Charge with the Registrar of Com¬ 
panies. 

7. On the.. 19..., I was reminded in my office that no form 

of application for registration of the prescribed Particulars of the said 
Legal Charge had been completed and accordingly that day I prepared the 

form and forwarded it to the Company for signature. On the.. ... 

19..., I received the said form duly signed from the Company and on the 

said.. 19..., I sent the said duly signed form together with 

the said Legal Charge to the Companies Registration Office for registra¬ 
tion. As the Particulars of the Charge together with the instrument were 
not received by the Companies Registration Office within 21 days after 
the creation thereof registration as required by Section 95 of the said Act 
could not be effected without an Order of this Honourable Court under 
Section 101 of the said Act. 

8. At all material times I have been extremely busy as there has been 
a great deal of work to be attended to in my office and by reason of such 
pressure of work I inadvertently overlooked the provisions of Section 95 
of the said Act under which the said Particulars should have been 
registered within 21 days after the creation of the said Legal Charge until 
I was reminded thereof as hereinbefore mentioned. 

Sworn, etc . 

144. 

AFFIDAVIT in support ol Summons in Form No. 142 to rectify an omission 
or misstatement in the Particulars of Charge. 


(Heading as in Form No. 1.) 

I, .of (here insert address of deponent) [Solicitor] make 

oath and say as follows :— 

1. On the., 19..., I was instructed by the above-named 


Company (hereinafter called “ the Company ”) to prepare a Debenture to 
secure an advance of £12,000 on the undertaking and all the property 
whatsoever and wheresoever both present and future including the 
uncalled capital of the Company. 

2. The Debenture was duly prepared and sealed by the Company on 

the., 19.... 

3. The Debenture after being duly stamped together with the pre¬ 
scribed Particulars thereof was registered with the Registrar of Companies 

pursuant to Section 95 of the above-mentioned Act on the.. 

19..., and a Certificate as to such registration was duly given by the said 
Registrar pursuant to Section 98 (2) of the said Act. 

4. Owing to a typographical error the said Particulars contained the 
figure of £1,200 instead of the figure of £12,000 and the said Certificate was 
therefore wrongly given in the sum of £1,200 instead of the correct figure 
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of £12,000 and it was not until the., 19..., when I had 

occasion to examine the Debenture and particularly the said Certificate 
attached thereto that I discovered that the said Certificate stated that the 
Debenture was created for securing the sum of £1,200 whereas in fact the 
Debenture is to secure the sum of £12,000. 

Sworn, etc. 


145. 

AFFIDAVIT as to Solvency to be made either by a Director or the Secretary 
of Company in support of Summons under Section 101 of the Com¬ 
panies Act, 1948 (l). 

{Heading as in Form No. 1.) 

I,.of (here insert address of deponent) make oath and say 

as follows :— 

1. I am and have been for.years past [a Director] [the Secre¬ 

tary] of the above-named Company (hereinafter called 11 the Company ”) 
and I am duly authorised to make this Affidavit on its behalf. 

2. The Company has not created any Mortgage Debenture or other 
charge on its property other than the [Legal Charge] which is the subject 
of this Application to this Honourable Court (or as the case may be). 

3. No Winding-up Order has been made against the Company nor has 
any resolution for voluntary winding-up of the Company been passed. 
No winding-up petition is pending and no notice of a resolution has been 
given for winding-up the Company nor is the giving of such a notice 
contemplated. 

4. The Company is continuing to carry on business and no judgment 
has been recovered against the Company which remains unsatisfied nor 
is any Creditor in a position to sign judgment against the Company. 

Sworn, etc. 


146. 

ORDER extending time under Section 101 for registration of charges as 
required by Section 95 of the Companies Act, 1948 (m). 

(Heading as in Form No. 1.) 

Upon the Application by Originating Summons dated the.........day 

of.. 19..., of the above-named [.. Limited] 

whose registered office is situate at. 

And Upon Hearing. 

And Upon Reading. 

And the Court being satisfied that the omission to deliver to the 
Registrar of Companies pursuant to Section 95 of the above-mentioned 
Act [the prescribed Particulars of the Series of Debentures hereinafter 
mentioned together with one of such Debentures] was due to inadvertence 
and that it is just and equitable to grant relief Doth pursuant to Section 
101 of the said Act Order that the time for delivering to the Registrar of 
Companies for registration [the prescribed particulars of the Series of 


(l) See Practice and Procedure, pp. 188 and 197, ante. 

(m) See Practice and Procedure, pp, 188 and 197, ante. 
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.Debentures for £ .each bearing interest at the rate of £. 

per centum per annum numbered.to.(inclusive) 

issued by the Applicant pursuant to a Resolution of the Directors passed 

the.day of.. 19..., and all dated the.day 

of.. 19..., whereby the Applicant charged its undertaking 

and all its property including its uncalled capital and goodwill to secure 

a total sum of £ .together with one of such Debentures be and the 

same is hereby extended to the.day of. . 19...3 

or 

[the Legal Charge hereinafter mentioned together with the prescribed 
Particulars thereof was due to inadvertence and that it is just and 
equitable to grant relief Doth pursuant to Section 101 of the said Act 
Order that the time for delivering to the Registrar of Companies for 

registration the Legal Charge dated the.day of.,19..., 

and made between (here set out the parties) (whereby the Applicant 
charged certain land and premises known as.more parti¬ 

cularly described in the said Legal Charge to secure repayment of the 

sum of £ .and interest) together with the prescribed Particulars 

thereof be and the same is hereby extended to the.day of. ... 

19...1 

And It Is Ordered that the Applicant do deliver an office copy of this 
Order to the Registrar of Companies. 

And this Order is without prejudice to the rights of any party acquired 
prior to the time when the said [Series of Debentures] [Legal Charge] 
shall be actually registered (n). 


147 . 

ORDER extending time under Section 101 for registration of Charges as 
required by Section 97 of the Companies Act, 1948 ( 0 ). 

(Heading as in Form No. 1.) 

Upon the Application by Originating Summons dated the.day 

of., 19..., of the above-named., Limited whose 

registered office is situate at.in the County of. 

And Upon Reading the said Originating. Summons the Affidavit of 

.and the Affidavit of.both filed the.. 

19..., and the Exhibits in the first-mentioned Affidavit referred to. 

And the Court being satisfied that the omission" to deliver to the 
Registrar of Companies pursuant to Section 97 of the above-mentioned 
Act the prescribed Particulars of the Legal Charge hereinafter mentioned 
together with a copy (certified in the prescribed manner to be a correct copy) 
of the said Legal Charge was due to inadvertence and that it is just and 
equitable to grant relief Doth pursuant to Section 101 of the said Act 
Order that the time for delivering to the Registrar of Companies for 
registration the prescribed Particulars of the Legal Charge dated the 

.day of.,19..., made between A. B. of the one part and 

C. D. of the other part (whereby the said A. B. charged certain land and 
premises known as.to secure repayment of the sum of £. 


(n) As to the effect of these words, see Re Ehrmann Brothers, Ltd., [1906] 2 Ch. 
697 : 10 Digest 791, 4969; Re M.l.G. Trust, Ltd., [1933] Ch. 542 ; Digest Supp. 

(0) See Practice and Procedure, pp. x88 and 197, ante. 
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and interest) together with a duly certified copy of the said Legal Charge 

be and the same is hereby extended to the., 19.... 

And It Is Ordered that the Applicant do deliver an office copy of this 
Order to the Registrar of Companies. 


148 . 

ORDER under Section 101 of the Companies Act, 1948, for rectification of 
Particulars of Charge, etc., or Memorandum of Satisfaction (p). 

(Heading as in Form No. 1). 

Upon the Application by Originating Summons dated the.. 

19..., of the above-named., Limited 

And Upon Hearing the Solicitors for the Applicant 

And Upon Reading the said Originating Summons the Affidavit of 

.filed the., 19...[the Debenture executed by 

the Applicant on the.. 19..., in favour of.. 

Limited to secure the sum of £ .and interest thereon at the rate of 

£ . per annum and the Certificate of the Registrar of Companies 

of the registration of such Debenture dated the.. 19...] 

And the Court being satisfied that [the misstatement contained in 
the Particulars of the said Debenture registered with the Registrar of 

Companies on the.. 19...] or [the registration with the 

Registrar of Companies of the Memorandum of Satisfaction hereinafter 
mentioned] was due to inadvertence and that it is just and equitable to 
grant relief 

Doth pursuant to Section 101 of the said Act Order that [upon delivery 
of an office copy of this Order to the Registrar of Companies on or before 

the., 19..., the said Particulars be rectified by substituting 

the figure of £ .for the figure of £ .appearing therein 

And this Order is without prejudice to the rights of any party acquired 

between the said.. 19..., and the date when such rectification 

as aforesaid shall be effected] or [the Memorandum of Satisfaction regis¬ 
tered with the Registrar of Companies on the., 19..., in 

respect of the (here set out details of Debenture or as may be) be cancelled. 
And It Is Ordered that the Applicant do forthwith deliver an office copy 
of this Order to the Registrar of Companies. And this Order is without 

prejudice to the rights of any party acquired between the said.. 

19..., and the date when such cancellation as aforesaid shall be 
effected.] (q). 


149 . 

SUMMONS under Section 209 of the Companies Act, 1948, by a Shareholder 
dissenting from a Scheme or Contract approved by nine-tenths of the 
Shareholders (r). 

(Heading as in Form No. 1.) 

Let.. Limited, whose registered office is situate at 

.. attend, etc. (continue as in Form No. 3), on the hearing 


(p) See Practice and Procedure, pp. 188 and 197, ante. 
\q) See note (»), p. 224, ante. 

(r) See Practice and Procedure, pp. 188 and 198, ante. 


C.F. VIA 


Q 
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of an application on the part of.of., a member 

of the above-named., Limited, for an order pursuant to 

Section 209 of the above-mentioned Act declaring that: 

(1) the Respondent.. Limited is neither entitled nor 

bound to acquire the shares of the Applicant in the said.. 

Limited or any of them upon the terms of the Scheme or Contract dated 

the.. 19..., notwithstanding that it has been approved by 

nine-tenths of the Shareholders of the said.. Limited ; 

(2) the Respondent.. Limited do pay the costs of this 

application. 

[This application is made under Order 53B, r. 8 (o) of the Rules of the 
Supreme Court.] 

Dated, etc. (conclude as in Form No. 2). 


150 . 

AFFIDAVIT in support of Summons in Form No. 149 (s). 

(Heading as in Form No. 1.) 

I, .of (here insert address and description of deponent), 

make oath and say as follows : 

1. I am the registered holder of.shares of £1 each in the capital 

of the above-named Company (hereinafter called “ the Company ”) which 
shares stand credited as fully paid up in the books of the Company. 

2. The Company was incorporated on the.. 19..., under 

the Companies Act, 1948, with the objects set forth in the Memorandum 
of Association thereof. The document now produced and shown to me 

marked ".” is a print of the Memorandum and Articles of 

Association of the Company. The present capital of the Company is 

£ .divided into.shares of £1 each, all of which have been issued 

and stand credited as fully paid up in the books of the Company. 

3. The Respondent.. Limited was registered on the 

.under the Companies Acts, 1908 to 1917, as a company 

limited by shares with a nominal capital of £ .divided into. 

shares of £1 each, of which.shares have been issued and are credited 

as fully paid up. The Respondent carries on a business similar to that 
carried on by the Company. 

4. On or about the.. 19..., I received from the Respondent 

a Circular of that date which stated that the Respondent desired to pur¬ 
chase all the shares in the Company and offered to purchase all my shares 
in the Company upon the terms of an offer which accompanied the said 
Circular. The said Circular and offer are now produced and shown to me 
fastened together and marked “.” 

5. The terms of the said offer were briefly that for every.shares 

in the Company the holders of such shares were offered £ .in cash 

and.shares of £1 each in the capital of the Respondent. 

6. After carefully considering the terms of the said offer I decided not 
to accept it as I did not wish to exchange my holding in the Company 
for cash and shares in a Company of which I knew very little. 

7. On the.. 19..., I received from the Respondent a 

notice stating that up to the.. 19..., its said offer had been 


(s) See Practice and Procedure, p. x88, ante. 
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accepted by the holders of not less than nine-tenths in value of the shares 
of the Company and that the Respondent was desirous of acquiring the 
shares held by me in the Company under Section 209 of the Companies 
Act, 1948, and that unless an application was made by me to this Honour¬ 
able Court the Respondent would be entitled and bound to acquire my 
shares on the terms communicated to me in the said offer. The said 
notice is now produced and shown to me marked ".” 

8. By a Letter dated the.. 19..I applied to the Secretary 

to the Respondent for copies of the balance sheets and the profit and loss 
accounts of the Respondent for the last three years and for certain other 

information, but by a Letter dated the., 19..., in reply thereto 

the Secretary of the Respondent refused to supply me with such balance 
sheets or accounts or the other information which I had requested. A 
copy of my said Letter and the said reply thereto are now produced and 
shown to me fastened together and marked ".” 

9. I have however managed to obtain from a member of the Respon¬ 

dent Company copies of such documents which are now produced and 
shown to me bundled together and marked ".” 

10. From a perusal of the figures therein contained it is in my opinion 
obvious that shares in the Respondent Company are not of such a value 
as with the cash to be received in any way equals the value of the shares 
to be acquired and that nobody who had access to such documents would 
consider the said offer as being a fair or equitable one. 

Sworn, etc . 


151 . 

ORDER on Summons in Form No. 149. 

(Heading as in Form No. 1.) 

Upon the Application by Originating Summons dated the., 

19..., of.a member of the above-named Company [for an 

Order pursuant to Section 209 of the Companies Act, 1948, that. 

Limited is neither entitled nor bound to acquire the shares of the Applicant 
in the above-named Company or any or them upon the terms of the 

Scheme or Contract dated the ., 19..., made by the said 

., Limited to all the shareholders of the above-named 

Company] which Upon Hearing Counsel for the Applicant and for the 

said., Limited the Respondent to the said Originating 

Summons in Chambers was adjourned to be heard in Court coming on this 
day to be heard accordingly 

And Upon Hearing Counsel for the Applicant and for the Respondent 

And Upon Reading the said Originating Summons the Affidavit of 

.filed the.. 19..., the Affidavit of. 

filed the.. 19..., and the Exhibits in the said Affidavits 

respectively referred to 

[This Court Doth Declare that the Respondent.is neither 

entitled nor bound to acquire the shares of the Applicant the said 

.in the above-named.. Limited upon the terms 

of the Scheme or Contract dated the.. 19..., notwithstanding 

that it has been approved by nine-tenths of the shareholders of the said 
.. Limited 

And It Is Ordered that the Respondent the said. 


,, Limited 
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do pay to the Applicant the said.his costs of the said Appli¬ 

cation such costs to be taxed] 

’ [This Court Doth Order that the terms of the said Scheme or Contract 

dated the.. 19..., be modified so as to include payment to the 

Applicant of interest at the rate of 5 per cent, per annum as from the 

.,19..., upon the cash portion of the purchase price payable 

under the said Scheme or Contract to the date of payment 

And this Court Doth not think fit to make any other order on the said 

Application except that the Respondent the said.. Limited do 

pay to the Applicant the said.his costs of the said Application 

such costs to be taxed.] 


152. 

ORIGINATING SUMMONS by Inspector for examination on oath of a 
person under Section 167 (4) of the Companies Act, 1948 (*). 

{Heading as in Form No. 1.) 

Let all parties concerned attend {etc., as in Form No. 2) on the hearing 

of an application on the part of., the Inspector appointed by 

the Board of Trade to investigate the affairs of the above-named company 
for an order pursuant to Section 167 of the Companies Act, 1948, that 

.be orally examined as to any matter relevant to the said 

investigation. 

[This application is made under Order 53B, r. 8 (p), of the Rules of the 
Supreme Court.] 

Dated (etc., concluding as in Form No. 2). * 


153. 

STATEMENT of inspector in support of Summons in Form No. 162. 

(Heading as in Form No. 1.) 

I, .of.an Inspector appointed by the Order 

of the Board of Trade dated the.. 19..., to investigate the 

affairs of the above-named company and to report thereon in such manner 
as the Board may direct, make the following statement:— 

1. There is now produced and shown to me marked “.” the 

instrument whereby I was appointed by the Board of Trade to act as 
Inspector to investigate the affairs of the above-named Company. 

2. It is necessary for the purpose of my investigation as aforesaid that 

.be examined on oath on [the following] matters relevant 

to the said investigation (setting out, if relevant , the matters especially 
required). 

3. The said. (here set out his connection with the company 

and his means of knowledge). 

4. The said.is not a person whom I have power to examine 

on oath under Section 167 (2) of the above-mentioned Act. 

Signed . 


(t) See Practice and Procedure, pp. 188 and 200, ante. 
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ORIGINATING SUMMONS under Section 869 (1) of the Companies Act, 
1948, for directions by Receiver or Manager (u). 

(Heading as in Form No. i.) 

Let [all parties concerned attend} or [.of.} 

(etc., as in Form No. 2) on the hearing of an application on the part of 

...[Receiver or Manager} of the above-named Company 

appointed under the powers contained in an instrument dated the 

..., 19..that directions may be given (setting out the particular 

matters in respect of which the Court's directions are required indicating the 
way the Receiver has been advised to deal with the problem). 

This application is made under Section 369 (1) of the Companies Act, 
1948, and Order 536, r. 8 (q) of the Rules of the Supreme Court. 

Dated (etc., concluding as in Form No. 2). 


155. 

ORIGINATING SUMMONS for summoning a Meeting of Debenture Holders 
under Section 88 of the Companies Act, 1948 (v). 

(Heading as in Form No. 1.) 

Let all parties concerned attend (etc., as in Form No. 2) on the hearing 

of an application on the part of.the Trustee for the holders 

of Debentures in the above-mentioned Company appointed under a Trust 

Deed dated the.. 19 ...(or as may be), (1) that directions may 

be given as to the manner in which a Meeting of the above-mentioned 
Debenture Holders may be summoned for the purpose of considering and 
if thought fit passing the following Resolution :— 

“ That the benefit of the provision in a Trust Deed dated the 

.. 19...[indemnifying.in respect of any act or 

omission by him while acting as Trustee under the said Trust Deed 
or as the case may be\ be extended to [all Trustees of the said Deed, 

present or future} [to.a [proposed} Trustee thereunder 

(or as the case may be)"\ ” ; 

(2) that all such ancillary and consequential directions may be given 
as the Court thinks expedient ; 

(3) that the costs of this Application may be provided for. 

[This application is made under Order 53B, r. 8 (s), of the Rules of 
the Supreme Court.} 

Dated (etc., concluding as in Form No. 2). 


156 . 

ORIGINATING SUMMONS for Order that a Company should not be bound 
to circulate a Statement under Section 140 (6) of the Companies Act, 
1948 (w). 

(Heading as in Form No. 1.) 

Let [all parties concerned attend or as the case may be\ (etc., as in 
Form No. 2) on the hearing of an application by [the above-named 

(14) See Practice and Procedure, pp. 188 and 201, ante. 

(v) See Practice and Procedure, pp. 188 and 202, ante. 

(w) See Practice and Procedure, pp. 188 and 203, ante. 
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Company] for an order that the said Company be not bound to circulate 

a Statement submitted by.on the requisition of such members 

as are entitled so to requisition under Section 140 (2) of the above- 
mentioned Act on the ground that the said Statement is intended to 
secure needless publicity for defamatory matter [and that the costs of 
this application be paid by the said requisitionists.] 

Dated {etc., concluding as in Form No. 2). 


157 . 

AFFIDAVIT in support of Summons in Form No. 166 (x). 

(Heading as in Form No. 1.) 

I,.of (here insert address of deponent) make oath and say 

as follows:— 

1. I am [a Director of the above-named Company and am authorised 
by it to make this Affidavit on its behalf], 

2. On the., 19..., a Statement was submitted to the 

Company pursuant to Section 140 of the Companies Act, 1948, together 
with a requisition in writing purporting to be signed by [members 
representing not less than one-twentieth of the total voting rights of all 
the members having at the said date a right to vote at the meeting to 
which the said requisition relates] [not less than one hundred members 
holding shares in the Company on which there has been paid up an average 
sum per member of not less than £100 (a)]. The said Statement and 

Requisition are now produced and shown to me marked ".” and 

“.” respectively. 

3. I crave leave to refer to the said Statement [and in particular to 
(setting out any particular passage which it is claimed to he defamatory )]. 
[Add, if the defamatory meaning is not apparent the said statement is 
defamatory in that (setting out how it is alleged to he defamatory )]. 

4. In the premises, I respectfully submit that the said requisitionists 
are abusing the rights conferred by the said Section 140 to secure needless 
publicity for defamatory matter. 

Sworn, etc. 


158 . 

ORIGINATING SUMMONS for an Order that an Auditor’s or Director’s 
representations should not be sent out or read at a Meeting under 
Section 160 (8) or 184 (8) of the Companies Act. 1948 (h). 

(Heading as in Form No. 1.) 

Let [all parties concerned attend or as the case may bej (etc., as in Form 
No. 2) on the hearing of an application by [the above-named Company] 

for an order that representations submitted by.[an Auditor] 

[a Director] of the above-named Company pursuant to Section [160] 


(*) See Practice and Procedure, pp. x88 and 204, ante. 

(а) See s. 140 (2) of the Act (3 Halshury’s Statutes, 2nd Edn., 568). 

(б) See Practice and Procedure, pp. X88 and 204, ante. 
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[184] of the Companies Act, 1948, to be sent out to the members of the 
Company and to be read out at [the Annual General Meeting] of the 

Company to be held on the., 19..., should not be sent out or 

read at the Meeting as aforesaid on the grounds that the rights conferred 
by the above-mentioned Section are being abused to secure needless 
publicity for defamatory matter [and that the costs of this application be 
paid by the said.]. 

Dated (etc., as in Form No. 2). 


159 . 

ORIGINATING SUMMONS to enforce the duty of a Company or of a 
Receiver or Manager to make Returns or render Accounts under 
Section 375 or Section 428 of the Companies Act, 1948 (c). 

(Heading as in Form No. 1.) 

Let [.of.the Receiver of the undertaking and 

assets of the above-named Company appointed under the power in that 


behalf contained in a Trust Deed dated the.. 19..., and made 

between the said Company of the one part and.of the other 


part or .. Limited whose registered office is situate at. 

in the.of. or as the case may fo] within eight 

days after service of this summons on him [it] inclusive of the day of such 
service cause an appearance to be entered for him [it] to this summons, 

which is issued upon the application of.of.a 

member of the said Company [or creditor of the said Company, or the 
Liquidator of the said Company] for an order that 

(if the application is made under Section 375 (1) (a)) : 

(1) the Respondent.do within [14] days from the date 

of the Order to be made herein make good his default in failing to deliver 
to the Registrar of Companies for registration an abstract in the prescribed 
form showing his Receipts and Payments during the period of 6 months 

commencing the.. 19..., and ended the.. 19..., 

(or as may be) ; 

(or, if the application is made under Section 375 (1) (b)) 

(1) the Respondent.do within [14] days from the date of 

the Order to be made herein deliver to the Applicant as such Liquidator 
as aforesaid a proper account of his Receipts and Payments as such 
Receiver as aforesaid and do pay over to the Applicant the amount 
properly payable to him out of the moneys in the hands of the Respondent 
as such Receiver as aforesaid ; 

(or, if the application is made under Section 428 (1)) 

(1) the Respondent.. Limited do within [14] days from 

the date of the Order to be made herein make good the default of the 

Respondent.. Limited in failing to send to the Registrar of 

Companies any Annual Return (with the documents required by law to 
be annexed thereto) for the years 19... and 19... (or as may be) ; 

(2) the Respondent.may be ordered to pay the costs of 

and incidental to this application. 


(c) See Practice and Procedure, pp. 205, 206, ante . 
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[This application is made under Order 53 B, r. 8 (j) of the Rules of the 
Supreme Court.] 

Dated. 

This Summons was taken out by.of.. 

Solicitor for the above-named. 

The Respondent may appear hereto by entering appearance either 
personally or by solicitor at the Office of the Registrar Companies Court, 
Bankruptcy Buildings, Carey Street, London (or as may be). 

Note. —If the Respondent does not enter appearance within the time 
and at the place above-mentioned, such order will be made and pro¬ 
ceedings taken as the Judge (or Registrar) may think just and expedient. 


160 . 

NOTICE of appointment to hear Originating Summons. 

(Heading as in Form No. 1.) 

To. 

Take Notice that you are required to attend at the Chambers of the 
Registrar, Companies Court, Bankruptcy Buildings, Carey Street, 

London on.day the.day of.,19..., at.o'clock 

in the.noon for the hearing of the Originating Summons issued 

herein on the.day of.. 19..., and that if you do not 

attend [in person] or by Solicitor at the time and place mentioned, such 
order will be made and proceedings taken as the Judge or Registrar may 
think just and expedient. 

Dated this.day of.,19.... 

(Signed) 

Solicitors for the Applicant. 


161 . 

AFFIDAVIT as to service of Originating Summons on a Company. 

(Heading as in Form No. 1.) 

I, .of (here insert address and description of deponent) 

make oath and say as follows :— 

1. I did on the.. 19..., serve the above-named.. 

Limited with a true copy of the Originating Summons herein which 
appeared to me to have been regularly issued out of the Companies Court 

and which was dated the.. 19..., by sending the same by 

post on the.. 19..., in a prepaid letter or envelope addressed 

to the said Company at.which is the registered office of the 

said Company. 

2. At the time of the said service the said Originating Summons and 
the copy thereof were subscribed and indorsed in the manner and form * 
prescribed by the Rules of the Supreme Court. 

3. I did on the.... 19..., indorse on the said Originating 

Summons the day of the month and the week of the said service on the 
said Company. 

Sworn, etc. 
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162 . 

CERTIFICATE of Non-appearance to Originating Sammons. 

{Heading as in Form No. 1.) 

An Affidavit of service of the Originating Summons on.. 

Limited at.on the ., 19..., having been filed. 

It Is Hereby Certified that no appearance has been entered for the 
said., Limited 

Dated this .. 19... 

Solicitor for the Applicant. 


163 * 

AFFIDAVIT in support of Summons in Form No. 159 (d). 

[Heading as in Form No. 1 .) 

I,.of (here insert address and description of deponent), make 

oath and say as follows : 

1. The above-named Company (hereinafter called " the Company ”) 

was incorporated on the.day of., 19..., under the 

Companies Act, 1948, as a company limited by shares. 

2. On or about the., 19..., the Company issued in favour 

of.a Debenture to secure the payment to the said. 

of the sum of £ .with interest thereon as therein mentioned con¬ 

taining a charge on all the undertaking and assets of the Company (or as 
may he). 

3. On or about the.. 19..., the said.in 

exercise of a power contained in the said Debenture appointed. 

the Respondent to the Summons herein Receiver of the property therein 
comprised. 

(If the application is made under Section 375 (1) (a), continue :) 

4. The Respondent has made default in delivering to the Registrar of 

Companies for registration an abstract in the prescribed form showing 
his receipts and payments during the period of 6 months commencing 
the., 19...and ended the.. 19 ...(or as may he). 

5. I am the registered holder of.shares of £1 each in the capital of 

the Company [or a Creditor of the Company for the sum of £.J. 

6. On the.. 19..., I served on the Respondent pursuant to 

Section 375 (1) of the Companies Act, 1948, a notice requiring him to 
make good such default as aforesaid. A copy of the said notice is now 
produced and shown to me marked “.” 

7. Notwithstanding the said notice the Respondent has failed to make 
good his said default. 

(Or if the application is made under Section 375 (1) (b) continue :) 

4. By an Order dated the.. 19..., the Company was 

ordered to be wound up compulsorily [or recite the corresponding facts in 

the case of a voluntary winding-up ]. On the., 19..., I 

was nominated Liquidator of the Company at the First Meeting of the 


(d) See Practice and Procedure, p. 207, ante. 
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Creditors of the Company and by an Order dated the.19..., 

I was appointed Liquidator. 

5. By a letter dated the., 19..., sent by me to the 

Respondent I requested the Respondent to render to me an account of his 
receipts and payments as such Receiver as aforesaid and to pay over to 
me the amount properly payable to me out of the moneys in his hands as 
such Receiver. Having received no reply from the Respondent thereto 

by a further letter dated the.. 19..., sent by me to the 

Respondent I informed him that unless I received such accounts within 

.days of the date thereof I should instruct Solicitors to commence 

proceedings against him pursuant to Section 375 of the Companies Act, 
1948. Copies of the said letters are now produced and shown to me 
fastened together and marked “.” 

6. Notwithstanding the said letters I have not heard anything from 
the Respondent or been able to obtain any accounts from him. 

(Or if the application is made under Section 428 (1)) (e). 

1. The above-named Company (hereinafter called " the Company ”) 

was incorporated on the.day of.. 19..., under [the 

Companies Act, 1929] (or as may be) as a public company limited by shares. 

2. The registered office of the Company is situate at. 

3. The objects for which the Company was incorporated were to carry 
on the business of wholesale manufacturers, merchants, factors and dealers 
of boots and shoes and other the objects set forth in the Memorandum of 
Association of the Company. 

4. Shortly after its incorporation the Company commenced business 
and has continued to carry on the same ever since. 

5. To the best of my knowledge information and belief the capital of 
the Company is and has at all times since the incorporation of the Company 

been £ .divided into.shares of £1 each all of which shares have 

been issued and are credited as fully paid up. 

6. I am and have been since the.. 19..., the registered 

holder of.shares in the capital of the Company. 

7. On the.. 19..., the Company filed with the Registrar 

of Companies an Annual Return for the year ending the., 

19...(annexed to which was the profit and loss account for the said year). 
I have caused searches to be made at the Companies Registry, the last 

being on the.. 19..., and am informed and verily believe that 

no Annual Returns have been filed by the Company in respect of the 
years 19... and 19... nor has any profit and loss account, balance sheet or 
other document in respect of such years been received by me this deponent. 

8. On the.. 19..., I served on the Company at its registered 

office situate at.aforesaid a notice pursuant to Section 428 (1) 

of the Companies Act, 1948, requiring the Company to make good its 
default in not sending to the Registrar of Companies for registration the 
Annual Returns of the Company for the years 19... and 19.... A copy 
of the said notice is now produced and shown to me marked “.” 

9. Notwithstanding the said notice the Company has failed to make 
good its said default. 

Sworn, etc. 


(e) In cases where the Application is made by a creditor it is thought the above 
form might easily be adapted. 
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164 . 

ORDER on Summons in Form No. 159 (/). 


(Heading as in Form No . 1.) 

Upon the Application by Summons dated the., 19..., of 

.the Liquidator of the above-named Company 

And Upon Hearing the Solicitors for the Applicant and for. 

the Receiver appointed under a Debenture dated the.. 19..., 


purporting to have been made by the above-named Company to. 

(the Respondent) 

And Upon Reading the Order to wind up the said Company dated the 

.. 19..., the Order dated the., ^...(appointing 

Liquidator) the Affidavit of.filed the., 19..., and 

the Exhibits in the said Affidavit referred to 

It Is Ordered that the Respondent the said.do within 

[14] days after service of this Order upon him render to the Applicant the 

said.as such Liquidator at.proper accounts of 

his receipts and payments as such Receiver as aforesaid 

And It Is Ordered that the Respondent the said.do pay 

to the Applicant the said.his costs of the said Application 

such costs to be taxed. 

(Or where the application is made under Section 428 (1).) 

Upon the Application by Originating Summons dated the.. 

19..., of.of.a member of the above-named 

.. Limited 

And Upon Hearing the Solicitors for the Applicant and for the above- 
named Company (the Respondent) 

And Upon Reading the said Originating Summons the Affidavit of 

.filed the.. 19..., and the Exhibit in the said 

Affidavit referred to 

It Is Ordered that the Respondent the said.. Limited, do 

within C T 4 l days after service of this Order upon it make good its default 
in failing to send to the Registrar of Companies any Annual Return (with 
the documents required by law to be annexed thereto) for the years 19... 
and 19.... 

And It Is Ordered that the Respondent the said.. 

Limited do pay to the Applicant the said.his costs of the said 

Application such costs to be taxed. 


(/) See Practice and Procedure, pp. 207, 208, ante. 
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Ipreltmmar\> flote 

Jurisdiction to wind-up Registered Companies.— The High Court has 
jurisdiction to wind-up any company registered in England. In the case 
of a company whose registered office (a) is situate within the jurisdiction of 
the Chancery Court of the County Palatine of Lancaster or the Chancery 
Court of the County Palatine of Durham the Palatine Court has concurrent 
jurisdiction with the High Court to wind-up the company. 

Where the amount of the share capital of a company paid up or 
credited as paid up does not exceed £10,000, the County Court of the 
district in which the registered office (a) of the company is situate, except 
as below mentioned, has concurrent jurisdiction with the High Court to 
wind-up the company. 

The Lord Chancellor may by order made by statutory instrument ex¬ 
clude a County Court from having jurisdiction under the Companies Act, 
1948, and for the purposes of that jurisdiction may attach its district or 
any part thereof to any other County Court. He may revoke or vary 
any such order (b). In exercising this power the Lord Chancellor must 
provide that a County Court shall not have jurisdiction unless it has for 
the time being jurisdiction in bankruptcy (c). County Courts within the 
London Bankruptcy District and a number of other County Courts have 
been excluded from jurisdiction under this provision. The districts of the 
former are attached to the High Court (d ); those of the latter to neigh¬ 
bouring (usually larger) County Courts (e). 

An order so made by the Lord Chancellor must not affect any juris¬ 
diction vested in any County Court under or by virtue of the Stannaries 
Court (Abolition) Act, 1896 (/). 

Where a company is formed for working mines within the Stannaries 
and it is not shown to be working mines beyond the limits of the Stannaries 
or to be engaged in any other undertaking beyond those limits or to have 
entered into a contract for such working or undertaking, the Court exer¬ 
cising the Stannaries Jurisdiction, whatever may be the amount of the 
capital of the company and wherever the registered office {a) of the com¬ 
pany is situate, has concurrent jurisdiction with the High Court to 
wind-up the company (g). 

Every Court in England having jurisdiction under the Companies 
Act, 1948, to wind-up a company has, for purposes of that jurisdiction, 
all the powers of the High Court and every prescribed officer of the Court 
performs any duties which an officer of the High Court may discharge, by 
order of the Judge thereof or otherwise, in relation to the winding-up of 
a company (A). 


(а) For the purposes of these provisions the expression “ registered office " 
means the place which has longest been the registered office of the company during 
the six months immediately preceding the presentation of the petition for winding-up. 

(б) Rule 49 of the Companies (Winding-up) Rules, 1949, provides ancillary 
machinery for giving effect to the order so far as concerns an existing winding-up. 

(e) Section 2x8 (1), (2), (3) and (5) of the Act; 3 Halsbury's Statutes, 2nd Edn., 636. 

\d) Re Court Bureau (No. 2), [1891] W. N. 15. 

(e) See The County Courts (Bankruptcy and Companies Winding-up Jurisdiction) 
Order, 1949 (S.I., 1949, No. 2060/L. 25). 

(/) Section 2x8 (5) of the Act; 3 Halsbury's Statutes, 2nd Edn., 636. 

\g) Section 218 (4) of the Act; 3 Halsbury's Statutes, 2nd Edn., 636. 

(A) Section 218 (6) of the Act; 3 Halsbury's Statutes, 2nd Edn., 636. 
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Nothing in the above provisions invalidates a proceeding by reason 
of its being taken in the inappropriate Court (i). 

The Court also has jurisdiction to determine any questions arising with 
respect to fraudulent preference (k) and to grant relief in respect thereof, 
notwithstanding that it is not necessary to do so for the purposes of the 
winding-up and for that purpose may give leave to bring in any surety or 
guarantor as a third party as in the case of an action for the recovery of 
a sum paid (/). 

Judges exercising the jurisdiction of the High Court to wind-up com¬ 
panies, see Preliminary Note to Part I, p. 3, ante. 

Jurisdiction to wind-up Unregistered Companies.— An unregistered 
company, for the purpose of determining the Court having jurisdiction 
in the matter of the winding-up, is deemed to be registered in England or 
Scotland according as its principal place of business is situate in England 
or Scotland, or if it has a principal place of business situate in both 
countries to be registered in both countries, and the principal place of 
business situate in that part of Great Britain in which proceedings are 
being instituted is, for all the purposes of the winding-up, deemed to be 
the registered office of the company (ra). 

Jurisdiction to grant Alternative Relief. —Section 210 of the Act (n) 
confers jurisdiction on Courts having winding-up jurisdiction, where any 
member of a company complains that the affairs of the company are 
being conducted in a manner oppressive to some part of the members 
(including himself) or, in a case where the Board of Trade would be entitled 
to present a petition to wind-up the company as the result of the report 
of an inspector appointed under section 164 of the Act (0), on an applica¬ 
tion by such member or by the Board of Trade, to grant relief alternative 
to winding-up the company (p). 

Winding-up Rules. —Section 365 of the Act ( q ), provides that the Lord 
Chancellor may with the concurrence of the President of the Board of 
Trade make general Rules for carrying into effect the objects of the Act 
so far as it relates to the winding-up of companies in England or the 
granting of alternative relief in cases of oppression (r). All Rules made 
under that section are to be judicially noticed and have effect as if 
enacted by the Companies Act, 1948 (s). These powers are exercisable 


(i) Section 218 (7) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 636, and see 
Re Southsea Garage Ltd . (1911), 27 T. L. R. 295. 

(k) Section 320 of the Act; 3 Halsbury's Statutes, 2nd Edn., 702. 

(/) Section 321 (3) of the Act; 3 Halsbury's Statutes, 2nd Edn., 703. This 
would be done under R.S.C. Order 16A. The section overrules Re Singer & Co. 
(Hat Manufacturers), Ltd., [1943] Ch. 121 ; [1943] 1 All E. R. 225, C. A.; 2nd 
Digest Supp. 

(m) Section 399 (3) of the Act; 3 Halsbury's Statutes, 2nd Edn., 754. See Re 
Tovarishestvo Manufactur Liudvig-Rabenek, [1944] Ch. 404; [1944] 2 All E. R. 
556; 2nd Digest Supp. where the jurisdiction was considered and it was pointed out 
that in order for such a company to be wound up under an identical section of the 
1929 Act, it must be established: (i) that the Company formerly carried on business in 
England; (ii) that it had been dissolved or ceased to carry on business in England; 
(iii) that it had assets within the jurisdiction, and (iv) that the petitioner had a claim 
against the Company which was not prima facie demurrable. See also Banque des 
Marchands de Moscou (. Koupetschesky) v. Kindersley, [1950] 2 All E. R. 105, affirmed 
[X95Z] Ch. ZX2 ; [1950] 2 All E. R. 549, C. A.; 2nd Digest Supp. 

(n) 3 Halsbury’s Statutes, 2nd Edn., 630. 

(o) 3 Halsbury's Statutes, 2nd Edn., 590. 

{p) See pp. 302 to 309, posts 

(q) 3 Halsbury's Statutes, 2nd Edn., 734. 

(rj Section 210 (5) of the Act; 3 Halsbury's Statutes, 2nd Edn., 631. 

(5) Section 365 (2) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 734. 
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by Statutory Instrument, which must be laid before Parliament after 
being made (/). The section also provides that the Rules so made, subject 
to the modifications therein mentioned, are to be adopted by the authority 
for the time being empowered to make Rules for regulating practice or 
procedure in the Chancery Court of the County Palatine of Lancaster (u). 
Rules so made have statutory effect (1/). 

Rules dated the 23rd February, 1949, were duly made pursuant to 
this section. They are cited as the Companies (Winding-up) Rules, 1949, 
and they came into operation on the 14th March, 1949 (w). They govern 
the procedure in winding-up not only in the High Court, but in the Palatine 
Courts, and in the County Courts. 

Operation of Winding-up Rules.— -The Rules revoke and annul the 
Companies (Winding-up) Rules, 1929 (the Rules previously in force), 
and all rules amending or supplementing the same and the forms thereby 
prescribed except so far as they relate to any winding-up which com¬ 
menced before the 1st January, 1891. Such revocation and annulment 
does not, however, prejudice or affect anything done or suffered before the 
date on which these Rules came into operation under any Rule or Order 
which was so revoked and annulled and no Rule or practice which was 
annulled or repealed by the said Rules or Orders is revived by reason of 
the revocation and annulment thereby effected [x). 

Board of Trade Orders and Regulations. —The Rules empower the 
Board of Trade from time to time to issue general orders or regulations for 
the purpose of regulating any matters under the Act or the Rules which are 
of an administrative and not of a judicial character (y). Under this 
power the Board of Trade have issued general orders and regulations 
relating to remittances to the Companies Liquidation Account, special 
bank account, payments made to liquidators out of the Companies 
Liquidation Account, cancellation of cheques and payable orders, payment 
of dividends, return to contributories, investment of funds under section 
362 of the Act, the defacement by liquidators of adhesive stamps on proofs 
of debt and other documents and regulations as to Income Tax and Land 
Tax. 

Judicial notice must be taken of any general orders or regulations 
which are printed by the Queen's Printer and purport to be issued under 
the authority of the Board of Trade (a). 

Application of the Winding-up Rules. —Subject to the limitations set 
out in the Rules, the Companies (Winding-up) Rules, 1949, apply to the 
proceedings in every winding-up under the Companies Act, 1948, which 
commenced on and after the date on which the Rules came into operation, 
namely, the 14th March, 1949, and to all proceedings under s. 210 of the Act, 
and also, so far as practicable, and subject to any general or special order 
of the Court, apply to all proceedings which may be taken or instituted 
after that date in the winding-up of a company which commenced on or 
after the 1st January, 1891 (b). 

Meaning of Words used in the Winding-up Rules. —As the Rules are 
frequently referred to in the Practice and Procedure, it has been thought 


(9 Section 365 (5) of the Act; 3 Halsbury's Statutes, 2nd Edn., 734. 

(w) Section 365 (4) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 734. 

(v) Patent Agents Institute v. Lockwood, [1894] A. C. 347 ; 36 Digest 856, 3434. 

(w) Companies (Winding-up) Rules, 1949, r. 230. 

(x) Companies (Winding-up) Rules, 1949, r. 229. 
iy) Companies (Winding-up) Rules, 1949* r. 224. 

(a) Companies (Winding-up) Rules, 1949, r. 224. 

(b) Companies (Winding-up) Rules, 1949* r - 2. 

C.F. VIA 


R 
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advisable for the sake of convenience to set out the Rule (c) defining the 
terms used in the Rules. These terms are, unless the context or subject- 
matter otherwise requires: 

" The Act ” means the Companies Act, 1948. 

“ The Company ” means a company which is being wound-up, or 
against which proceedings to have it wound-up or proceedings 
under section 210 of the Act have been commenced. 

“ Judge ” means in the High Court the Judge who for the time being 
exercises the jurisdiction of the High Court to wind-up companies, 
and in any Court the Judge thereof. 

" Prescribed ” in relation to fees or charges means prescribed by the 
Rules of the Supreme Court. 

" Proceedings ” means the proceedings in the winding-up of a company 
under the Act, or proceedings under section 210 of the Act. 

“ Registrar ” means in the High Court any of the Registrars in 
Bankruptcy of the High Court, and any person who shall be 
appointed to fill the office of Registrar under these Rules, and 
where a winding-up of a company is in the District Registry of 
Liverpool or Manchester means the District Registrar ; and in a 
County Court where there are joint Registrars means either of 
such Registrars or a Deputy Registrar, and in any Court other 
than the High Court means the officer of the Court whose duty it 
is to exercise in relation to a winding-up the functions which in 
the High Court are exercised by a Registrar or Master. 

“ The Rules ” means the Companies (Winding-up) Rules, 1949, and 
includes the prescribed forms. 

" Sealed ” means sealed with the seal of the Court. 

“ Taxing Officer ” means the officer of the Court whose duty it is to 
tax costs in the proceedings of the Court under its ordinary 
jurisdiction. 

Unless the context otherwise requires words or expressions contained 
in the Rules bear the same meaning as in the Act or any statutory modifi¬ 
cation thereof. 

In addition, the Act (d) provides that in adopting the Rules for 
application in the Chancery Court of the County Palafine of Lancaster 
the Rules as so adopted shall have effect with the substitution of the 
words “ Vice-Chancellor ” for the word “ Judge,” the word “ Registrar ” 
for the word “ Master,” and the words “ Chambers of the Registrar ” for 
the words " Chambers of the Judge ” and “ Judge's Chambers." 

Forms in the Appendix to the Winding-up Rules— The Rules contain 
in the Appendix 114 forms. These forms where applicable, and where 
they are not applicable forms of a like character, with such variations as 
circumstances may require, must be used. Where such forms are 
applicable, any costs occasioned by the use of any other or more prolix 
forms must be borne by or disallowed to the party using the same unless 
the Court otherwise directs. 

The Board of Trade may, however, from time to time, alter any forms 
which relate to matters of an administrative and not of a judicial character 
or substitute new forms in lieu thereof. Where the Board of Trade alters 
any forms or substitutes any new form in lieu of a form prescribed by 


(c) Companies (Winding-up) Rules, 1949, r. x. 

(d) Section 365 (4) ; 3 Halsbury’s Statutes, 2nd Edn., 734. 
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the Rules such altered or substituted form must be published in the 
London Gazette (e). 

Procedure generally. —In the High Court the proceedings in relation 
to a winding-up are dealt with in the Companies Court branch of the 
Chancery Division. The offices of this branch are situate in Bankruptcy 
Buildings, Carey Street, London. 

Petitions presented in the District Registries of Liverpool and Man¬ 
chester are answered in the name of one of the District Registrars of the 
appropriate registry (/), who will in such case also act as the Registrar 
for all the purposes of the Companies (Winding-up) Rules, 1949 (g). 

In all proceedings in or before the Court or any Judge, Registrar or 
Officer thereof or over which the Court has jurisdiction under the Act 
and Rules, where no other provision is made by the Act or Rules, the 
practice, procedure and regulations must, unless the Court otherwise in 
any special case directs, in the High Court be in accordance with the 
Rules of the Supreme Court and practice of the High Court and in a 
Palatine Court or County Court in accordance as far as practicable with 
the existing Rules and practice of the Court in proceedings for the adminis¬ 
tration of assets by the Court (h). 

All proceedings in the winding-up of companies in the High Court are 
from time to time attached to one or more of the Registrars in Bank¬ 
ruptcy who, together with the necessary clerks and officers and subject 
to the Act and the Rules, act under the general or special directions of 
the Judge (»). 

Every other Registrar may act for and in place of such Registrar as 
above-mentioned in all proceedings under the Act and Rules, including 
the holding of public examinations, and when so acting such other 
Registrar is deemed to be the Registrar for the" purposes of the Act and 
Rules (A). 

In every cause or matter within the jurisdiction of the Judge, whether 
by virtue of the Act or by transfer or otherwise, the Registrar, in addition 
to his powers and duties under the Rules, has all the powers and duties 
of a Master, Registrar or Taxing Master (/). 

In the High Court the following matters and applications must be 
heard in open Court : 

(a) Petitions. 

(b) Appeals to the High Court from the Board of Trade and from the 

Official Receiver when acting as Official Receiver and not as 
Liquidator : section 251 (1) of the Act (tn) and see under Appeals 
on p. 251, post . 

(c) Applications under section 343 of the Act (»). 

(d) Applications under section 352 of the Act (0). 

(e) Applications for the committal of any person to prison for con¬ 

tempt. 


(*) Companies (Winding-up) Rules, 1949, r. 3. 

(/) Companies (Winding-up) Rules, 1949, r. 228 ; R.S.C. May, 1887, r. 2. 

(g) Companies (Winding-up) Rules, 1949, r. 1. For procedure in the District 
Registries generally, see 8 Ency. Court Forms, title District Registries. 

(A) Companies (Winding-up) Rules, 1949, r. 227. 

(i) Companies (Winding-up) Rules, 1949, r. 4 (1). 

(A) Companies (Winding-up) Rules, 1949, r. 4 (2). 

(/) Companies (Winding-up) Rules, 1949, r. 4 (3). 

(m) 3 Halsbury's Statutes, 2nd Edn., 660. 

(») 3 Halsbury's Statutes, 2nd Edn., 722. 

(0) 3 Halsbury's Statutes, 2nd Edn., 726. 
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(f) Such matters and applications as the Judge may from time to time 
by any general or special orders direct to be heard in open 
Court ( p ). 

Examinations of persons summoned before the High Court under 
section 268 of the Act (q) may be held in Court or in Chambers as the 
Court directs (a). All other matters or applications in the High Court 
under the Act to which the Rules apply may be heard and determined in 
Chambers (6). 

In Courts other than the High Court the following matters and 
applications must be heard in open Court : 

(a) Petitions. 

(b) Public Examinations. 

(c) Applications under subsection (1) of section 334 of the Act (c). 

(d) Applications to rectify the Register. 

(e) Appeals from the Official Receiver and Board of Trade. 

(f) Appeals from any decision or act of the Liquidator. 

(g) Applications relating to the admission or rejection of proofs. 

(h) Proceedings under section 333 of the Act (d). 

(i) Applications under section 352 of the Act ( e ). 

(j) Applications under section 343 of the Act (/). 

(k) Applications under subsection (1) and (2) of section 332 of the 

Act (g). 

( l ) Applications under section 188 of the Act (h). 

(m) Applications under subsection (2) of section 448 of the Act (i). 

(n) Applications for the committal of any person to prison for con¬ 

tempt. 

(o) Such matters and applications as the Judge may from time to time 

by any general or special orders direct to be heard in open 

Court (k). 

Any other matter or application may be heard and determined in 
Chambers (/). 

Subject to the provisions of the Act and Rules in every Court the 
Registrar may, under the general or special directions of the Judge, hear 
and determine any application or matter which under the Act or the 
Rules may be heard and determined in Chambers ; any matter or appli¬ 
cation before the Registrar may at any time be adjourned by him to be 
heard before the Judge either in Chambers or in Court ; any matter or 
application may if the Judge, or as the case may be, the Registrar thinks 
fit be adjourned from Chambers to Court or from Court to Chambers (1 m ). 


(p) Companies (Winding-up) Rules, 1949, r. 5 (1). 

(q) 3 Halsbury’s Statutes, 2nd Edn., 609. 

(a) Companies (Winding-up) Rules, 1949, r. 5 (2). The examination is usually 
held in Chambers and an order for examination in Court will not usually be made unless 
the person to be examined is charged with fraud (Re Property Insurance Co ., Ltd., 
[1914] 1 Ch. 775 ; 10 Digest 893, 6073.) 

(b) Companies (Winding-up) Rules, 1949, r. 5 (3). 

(c) 3 Halsbury’s Statutes, 2nd Edn., 716. 

(d) 3 Halsbury's Statutes, 2nd Edn., 715. 

(e) 3 Halsbury's Statutes, 2nd Edn., 726. 

(/) 3 Halsbury’s Statutes, 2nd Edn., 722. 

(g) 3 Halsbury’s Statutes, 2nd Edn., 714. 

(A) 3 Halsbury's Statutes, 2nd Edn., 607. 

(i) 3 Halsbury’s Statutes, 2nd Edn., 784. 

(k) Companies (Winding-up) Rules, 1949, r. 6 (1). 

(/) Companies (Winding-up) Rules, 1949# r. 6 (2). 

(m) Companies (Winding-up) Rules, 1949, r. 7. 
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Time and Place of Sitting of Courts. —Subject to the orders of the 
Lord Chancellor the place of sitting of each County Court having juris¬ 
diction under the Act is, for the purposes of such jurisdiction, the town 
and place in which the Court holds its sittings for the general business of 
the Court (n). 

The times of the sitting of the High Court in matters of winding-up 
of Companies are the same as they are in other matters. The general 
practice is that applications before the Judge are heard on Monday in 
each week except in the event of a special date fixed for the hearing 
of any particular matter. 

Subject to the provisions of the Act the times of the sitting of each 
Court other than the High Court in the matters of winding-up of Com¬ 
panies are those which are appointed for the transaction of the general 
business of the Court unless the Judge of any Court otherwise orders (0). 

Title of Proceedings. —Every proceeding in a winding-up matter must 
be dated and must, with any necessary additions, be entitled in the 
matter of the Company to which it relates and in the matter of the Com¬ 
panies Act, 1948, and otherwise as in the prescribed form. Numbers and 
dates may be denoted by figures (p). 

The first proceeding in every winding-up matter has a distinctive 
number assigned to it in the office of the Registrar and all proceedings 
subsequent to the first proceeding must bear the same number as the 
first proceeding (q). 

For the title of proceedings in the different Courts having winding-up 
jurisdiction see Form No. 165, post, and notes thereto. 

Proceedings to be written or printed. —All proceedings must be written 
or printed or partly written or partly printed on paper of the size of 13 
inches in length and 8 inches in breadth or thereabouts and must have a 
stitching margin, but no objection shall be allowed to any proof or 
affidavit on account only of its being written or printed on paper of other 
size (r). All documents to be filed in the Companies Court must have a 
stitching margin of at least one inch and no document is accepted for filing 
without such a stitching margin unless by the leave of the Court (a). 

Sealing of documents. —All orders, summonses, petitions, warrants, 
process of any kind (including notices when issued by the Court) and 
office copies in any winding-up matter, must be sealed (b). In the High 
Court these documents are sealed in Room 81 in Bankruptcy Buildings. 

Petitions. —All applications for the winding-up of a Company (c) t or 
for the grant of relief under Section 210 of the Act, must be made by 
petition (d) % 

Notice of Motion. —Every application in Court other than a petition 
must be made by motion, notice of which must be served on every person 
against whom an order is sought, not less than two clear days before the 
day named in the notice for hearing the motion, which day must be one 
of the days appointed for the sittings of the Court (e). For general form 
of notice of motion see Form No. 169, post . 

(«) Companies (Winding-up) Rules, 1949, r. 9. 

(o) Companies (Winding-up) Rules, 1949* r. 10. 

(p) Companies (Winding-up) Rules, 1949, r. 11 (1). 

(q) Companies (Winding-up) Rules, 1949, r. 11 (2), 

(r) Companies (Winding-up) Rules, 1949* r. 12. 

(а) Practice Direction, February 15, 1893. 

( б ) Companies (Winding-up) Rules, 1949. r * * 3 - 

(c) Section 224 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 642. 

{d) Section 210 (1) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 630. 

(e) Companies (Winding-up) Rules, 1949, r. 8 (1). 
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•The party desirous of issuing the notice of motion should in the High 
Court prepare the notice of motion in triplicate and have one copy 
stamped (/) in Room 59 in Bankruptcy Buildings and proceed to Room 81, 
where the copies are sealed, and if the proceedings are originating, a 
distinctive number is assigned, the stamped copy is retained for filing and 
one other for the use of the Judge and the third copy is returned to the 
applicant. Motions are listed and taken in the order in which they 
appear in the list (g). 

Summons.—Every application in Chambers must be made by sum¬ 
mons, which, unless otherwise ordered, must be served on every person 
against whom an order is sought and require the person or persons to 
whom the summons is addressed to attend at the time and place named in 
the summons (h). For general forms of summons see Forms 166 to 168, post. 

A summons in a winding-up matter in the High Court must be prepared 
by the applicant or his solicitor and issued from the office of the Registrar. 
The persons desirous of issuing the summons should in the High Court 
prepare it in duplicate, have one copy stamped (t) in Room 59 in Bank¬ 
ruptcy Buildings and proceed to Room 81, where the copies are sealed. 
The time fixed for the hearing of the summons is inserted in the body of 
the summons or the margin as the case may be, unless it is a summons to 
which appearance is required to be entered (j). If the proceedings are 
originating, a distinctive number is assigned to them. The stamped copy 
is retained for filing and the other copy is returned to the applicant (A). 

On all applications by summons in the High Court the evidence in 
support should be filed two days before the hearing of the Summons and 
any Exhibits lodged in Chambers. Notice of such filing must be served 
on the opposite party (/). 

In the High Court where appointments are adjourned by the Registrar 
generally, or for a week or ten days, etc., without any specific time being 
named to the parties by the Registrar, the parties must attend at Room 81 
in Bankruptcy Buildings, and obtain a further appointment or get the 
time fixed for the case to appear in the list. 

Swearing of Affidavits.—In the High Court affidavits must not be 
sworn before the originating document, i.e. Petition, Motion or Summons 
has been presented or issued. Any affidavit required to be sworn for the 
purposes of winding-up may be sworn in the United Kingdom or elsewhere 
within Her Majesty’s dominions before any Court Judge or person lawfully 
authorised to take and receive affidavits or before any of His Majesty’s 
Consuls or Vice-Consuls in any place outside His Majesty's Dominions. 
All Courts, Judges, Justices, Commissioners and persons acting judicially 
must take judicial notice of the seal or stamp or signature as the case 
may be of any such Court, Judge, person, Consul or Vice-Consul, attached, 

(/) £2 if originating ; 55. if not originating : Supreme Court Fees Order, 1930, 
Fees Nos. 7 and 13. 

(g) Practice Direction, May 1892. 

(h) Companies (Winding-up) Rules, 1949, r. 8 (2). 

(t) £1 105. if originating and requiring an appearance ; 105. if originating but 
not requiring an appearance; 55. if not originating : Supreme Court Fees Order, 
X930, Fees Nos. 2, 3, and 12. 

(j) When an appearance is required to be entered the same procedure is followed 
as in the Chancery Division (see 1 Ency. Court Forms, title Actions, pp. 185 et seq.) 
except that the appearance is entered in, and notice of the time for hearing issues 
from, Room 81, Bankruptcy Buildings. 

(A) See Companies (Winding-up) Rules, 1949, r. 14. 

(/) The notice of filing the affidavit or affidavits in support of the summons may 
be given by separate notice, as in Form No. 5 in x Ency. Court Forms, title Affidavit, 
p. 348, or informaUy by letter, or by indorsement on the summons. 
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appended or subscribed to any such affidavit or to any other document 
to be used for the purposes of winding-up [m). 

Orders. —Every order, whether made in Court or in Chambers, in a 
winding-up of a company must be drawn up by the Registrar unless in 
any proceeding or classes of proceedings the Judge or Registrar who makes 
the order directs that no order need be drawn up (n). 

Where a direction is given that no order need be drawn up, a note 
or memorandum of the order signed or initialled by the Judge or the 
Registrar making the order is sufficient evidence of the order having been 
made (0). 

The party having the carriage of the order should, if the order was 
made in Chambers, bring in a draft order, lodge it with the clerk having 
control of the matter, and obtain from him an appointment to settle. 
The name and room of such clerk can be ascertained in Room 81. When 
the draft has been settled it should be engrossed in duplicate and the draft 
and engrossments duly stamped returned for signature to the clerk who 
settled it. 

When the order is made in Court the party having the carriage of the 
order should attend at the Registrar's Chambers to bespeak the order and 
lodge Counsel's brief, duly indorsed, together with all necessary docu¬ 
ments. The order is drafted and subsequently engrossed by the Depart¬ 
ment. In the case of an order to wind-up or an order under Section 210 
of the Act, it is the duty of the petitioner, his solicitor or London Agent 
and of all other persons who have appeared on the hearing of the petition, 
at the latest on the day following the day on which the order is pronounced 
in Court to leave all the documents required for the purpose of enabling 
the Registrar to complete the order forthwith (p). In the case of an order 
to wind up it is not necessary for the Registrar to make an appointment 
to settle the order, unless in any particular case the special circumstances 
make an appointment necessary (q). 

Failure to comply with r. 39 within the time limit mentioned above 
will result in the Solicitors not being allowed the item for bespeaking the 
order on taxation of their costs. 

Orders are stamped with the fees prescribed by the Supreme Court 
Fees Order, 1930 ; see Fees Nos. 19, 21, 29-31. If the order is one which 
need not be drawn up, the summons should be stamped 5s. and left for 
the order to be endorsed thereon. 

Enforcement of Orders. —All orders of a Court having jurisdiction to 
wind-up a Company, made in exercise of the powers conferred by the Act 
and by the Companies (Winding-up).Rules, 1949, may be enforced by 
such Court as if it were a judgment or order of the Court made in the 
exercise of its ordinary jurisdiction (r). The Act makes provision for the 
enforcement in Scotland and Northern Ireland of orders made in England 
and for the enforcement in England and Northern Ireland of orders, 
interlocutors or decrees made in Scotland (s). 


(tn) Section 351 (1) and (2) of the Act; 3 Halbury's Statutes, 2nd Edn., 725. As 
to affidavits generally, see 1 Ency. Court Forms, title Affidavit, pp. 541 et seq ., and 
for paragraphs of general application see 5 Ency. Court Forms title Chamber Pro¬ 
ceedings (Chancery), Form No. 14, pp. 192-198. 

(n) Companies (Winding-up) Rules, 1949. r. 15* 

(O) Companies (Winding-up) Rules, 1949, r. 15. 

(P) Companies (Winding-up) Rules, 1949, 39* 

(q) Companies (Winding-up) Rules, 1949. r. 40. 

(?) Companies (Winding-up) Rules, 1949* r - 25 (1). 

(s) Section 276 of the Act; 3 Halsbury’s Statutes, 2nd Edn., 674. 
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Every order of a County Court and every process issued thereon may 
be enforced, executed and dealt with not only by such Court, but by any 
County Court, whether said County Court has jurisdiction to wind-up a 
Company or not, as if such order or process were made or issued for the 
enforcement of a judgment in order made by said last mentioned Court in 
the exercise of its ordinary jurisdiction (f). 

Records ol Proceedings, Office Copies, and Inspection. —All petitions, 
affidavits, summonses, orders, proofs, notices, depositions, bills of costs 
and other proceedings in the High Court in a winding-up matter must 
be kept and remain of record in the office of the Registrar (u). They are 
at present kept in Room 97 in Bankruptcy Buildings. Subject to the 
directions of the Court they must be placed in one continuous file and 
no proceedings in any winding-up matter are to be filed in the Central 
Office (a). 

In Courts other than the High Court a file of proceedings in every 
winding-up matter must be kept on which, subject to the directions of 
the Court, all petitions, affidavits, summonses, orders, proofs, notices, 
depositions and other proceedings in the matter must be placed and 
remain of record as far as possible in continuous order (b). 

In every Court all office copies of petitions, affidavits, depositions, 
papers and writings, or any parts thereof, required by the Official Receiver 
or any liquidator, contributory, creditor, officer of a company, or other 
person entitled thereto, must be provided by the Registrar, and must, 
except as to figures, be fairly written out at length, and be sealed and 
delivered out without any unnecessary delay, and in the order in which 
they have been bespoken (c). Copies should be bespoken in Room 81 in 
Bankruptcy Buildings. 

Every person who has been a director or officer of a company which 
is being wound-up, and every duly authorised officer of the Board of 
Trade, is entitled, free of charge, and every contributory and every 
creditor whose claim or proof has been admitted, is entitled on payment 
of the prescribed fee of is. 6 d., at all reasonable times, to inspect the 
file of proceedings and to take copies or extracts from any document 
therein, or to be furnished with such copies or extracts on payment of 
the prescribed fee (d). In the High Court any person wishing to inspect 
must obtain a search form at Room 81, Bankruptcy Buildings. 

Where in the exercise of their functions under the Act or Rules, the 
Board of Trade or the Official Receiver requires to inspect or use the file 
of proceedings the Registrar must (unless the file is at the time required 
for use in Court or by him), on request, transmit the file of proceedings to 
the Board of Trade or Official Receiver, as the case may be (< e ). 

Defacing of Stamps. —Every officer of a Court who receives any 
document to which an adhesive stamp is affixed, must immediately upon 
receipt of the document deface the stamp thereon. In the High Court the 
defacing is to be effected in such a manner as the Commissioners of Inland 
Revenue may from time to time direct; under the present direction it is 
done by placing the word cancelled on the stamp with a rubber stamp. 
In any other Court the defacing is to be effected by writing partly on the 


(t) Companies (Winding-up) Rules, 1949, r. 25 (2). 
(w) Companies (Winding-up) Rules, 1949, r. 16. 

(a) Companies (Winding-up) Rules, 1949, r. 16. 

(b) Companies (Winding-up) Rules, 1949, r. 17. 

(c) Companies (Winding-up) Rules, 1949, r. 18. 

(d) Companies (Winding-up) Rules, 1949, r. 19. 

(e) Companies (Winding-up) Rules, 1949, r. 20. 
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stamp and partfy on the document the name of the matter, or in such 
other manner as the Commissioners of Inland Revenue may from time to 
time direct. No such document may be filed or delivered until the stamp 
thereon has been defaced in manner aforesaid ; and it is the duty of the 
party presenting or receiving such document to see that the defacement 
so prescribed has been duly made (/). 

Service ol Notices, etc. —It is the duty of the Registrar of a County 
Court to serve such orders, summonses, petitions and notices as the Court 
may require him to serve and to execute warrants and other processes. 
A bailiff or officer of the Court is not required to serve any order, summons, 
petition, or notice, which is not specially by the Act or Rules required 
to be so served, unless the Court in any particular proceeding by order 
specially so directs (g). 

All notices, summonses, and other documents other than those of 
which personal service is required may be sent by prepaid post letter 
to the last known address of the person to be served therewith ; and the 
notice, summons, or document is considered as served at the time that 
the same ought to be delivered in the due course of post by the post office, 
and notwithstanding the same may be returned by the post office, (h). No 
service is to be deemed invalid by reason that the name, or any of the 
names other than the surname of the person to be served, has been 
omitted from the document containing the person's name, provided that 
the Court is satisfied that in other respects the service of the document 
has been sufficient (i). 

Irregularities and Defects. —It is very important to bear in mind that 
no proceedings under the Act or the Rules are invalidated by any formal 
defect or by any irregularity unless the Court before which an objection 
is made to the proceedings is of opinion that substantial injustice has been 
caused by the defect or irregularity and that the justice cannot be reme¬ 
died by any order of the Court (k). 

Time. —The Court may in any case in which it sees fit extend or abridge 
the time appointed by the Rules or fixed by any order of the Court for 
doing an act or taking any proceeding (/). 

Precedents and Practice and Procedure. —While it is difficult to foresee 
the course any particular winding-up by the Court will take, which is 
largely dependent upon the simplicity or complexity of the affairs of the 
Company concerned, an attempt has been made to group the proceedings 
in such a way that the course of a winding-up can easily be followed. In 
addition to the precedents and practice required by the practitioner, 
proceedings by the Official Receiver and precedents and practice relating 
to the duties of liquidators (other than with respect to accounts) which do 
not necessarily come before the Court have been included to ensure that as 
complete a picture as possible is provided. 

Attendance and Appearance of Parties. —Rules have been made in 
connection with the attendance and appearance of parties (m). 


(/) Companies (Winding-up) Rules, 1949, r. 21. 

(g) Companies (Winding-up) Rules, 1949, r. 22, and see County Courts Act, 1934, 
s. 189 (2); 5 Halsbury’s Statutes, 2nd Edn., 128. 

(h) Companies (Winding-up) Rules, 1949. r - 23, and see also Preliminary Note to 
Part I, p. 8, ante. 

(i) Companies (Winding-up) Rules, 1949, 24. 

(k) Companies (Winding-up Rules, 1949, r. 226 (1). See also R.S.C. Order 70, 
r. 2 as to waiver by delay in the taking of a fresh step. 

(/) Companies (Winding-up) Rules, 1949, r. 225. For an example of an applica¬ 
tion to extend time, see Form No. 205, p. 293, post. 

(m) Companies (Winding-up) Rules, 1949, r. 157, 158. 
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Every person for the time being on the list of contributories of the 
Company and every person whose proof has been admitted is at liberty, 
at his own expense, to attend proceedings and is entitled, upon payment 
of the costs occasioned thereby, to have notice of all such proceedings as 
he by written request desires to have notice of; but if the Court is of 
opinion that the attendance of any such person upon any proceedings has 
occasioned any additional costs which ought not to be borne by the funds 
of the Company, it may direct such costs, or a gross sum in lieu thereof, to 
be paid by such person ; and such person is not entitled to attend any 
further proceedings until he has paid the same (n). 

The Court may from time to time appoint any one or more of the 
creditors or contributories to represent before the Court, at the expense 
of the company, all or any class of the creditors or contributories, upon 
any question or in relation to any proceedings before the Court, and 
may remove the person so appointed. If more than one person is 
appointed under the Rule to represent one class, the persons appointed 
must employ the same solicitor to represent them (o). 

No creditor or contributory is entitled to attend any proceedings in 
Chambers unless and until he has entered in a book, to be kept by the 
Registrar for that purpose, his name and address, and the name and 
address of his solicitor (if any) and upon any change of his address, or 
of his solicitor, his new address, and the name and address of his new 
solicitor (p). This book in the High Court is at present kept in Room 81 
in Bankruptcy Buildings. In the County Courts it is kept at the office of 
the Registrar. 

Where the attendance of the Liquidator's solicitor is required on any 
proceedings in Court or Chambers, the Liquidator need not attend in 
person, except in cases where his presence is necessary in addition to that 
of his solicitor, or the Court directs him to attend (< q ). 

Transfer of Proceedings. —The winding-up of a company by the Court 
in England or any proceedings in the winding-up may at any time and 
at any stage, and either with or without application from any of the 
parties thereto, be transferred from one Court to another Court, or may 
be retained in the Court in which the proceedings were commenced 
although it may not be the Court in which they ought to have been 
commenced (r). 

The above powers of transfer may, subject to and in accordance with 
general rules, be exercised by the Lord Chancellor or by any Judge of 
the High Court having jurisdiction under the Act, or, as regards any 
case within the jurisdiction of any other Court, by the Judge of that 
Court (s). 

If any question arises in any winding-up proceeding in a County 
Court which all parties to the proceeding, or which one of them and the 
Judge of the Court, desire to have determined in the first instance in the 
High Court, the Judge must state the facts in the form of a special case 
for the opinion of the High Court, and thereupon the special case and the 
proceedings or such of them as may be required, must be transmitted to 
the High Court for the purposes of the determination (t). 


(n) Companies (Winding-up) Rules, 1949, r. 157 (1). 

(0) Companies (Winding-up) Rules, 1949, r. 157 (2). • 

(p) Companies (Winding-up) Rules, 1949, r. 157 (3). 

\q) Companies (Winding-up) Rules, 1949, r. 158. 

(f) Section 219 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 638. 

(s) Ibid., s. 219 (2); 3 Halsbury's Statutes, 2nd Edn., 638. 

(t) Ibid., s. 219 (3); 3 Halsbury's Statutes, 2nd Edn., 638. 
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Appeals.— The Rules relating to appeals apply generally to appeals in 
matters relating to the winding-up of companies («). 

An appeal in the High Court against a decision of the Board of Trade 
or an appeal to the Court from an act or decision of the Official Receiver 
acting otherwise than as Liquidator of a company must be brought 
within 21 days from the time when the decision or act appealed against 
is done, pronounced or made (1/). The appeal is made by motion in open 
Court, and is placed in the list of interlocutory appeals [w). 

An appeal from a decision of any Registrar is brought by moving 
before the Judge to discharge the order and not by appealing to the Court 
of Appeal or Divisional Court, and in the High Court the application must 
be made within 14 days from the date of the decision (x). 

Gazetting Notices. —All notices subsequent to the making by the Court 
of a winding-up order in pursuance of the Act or the Rules requiring 
publication in the London Gazette must be gazetted by the Board of 
Trade (y). 

Where any winding-up order is amended, and also in any case in 
which any matter which has been gazetted has been amended or altered, 
or in which a matter has been wrongly or inaccurately gazetted, the 
Board of Trade must re-gazette such order or matter with the necessary 
amendments and alterations at the expense of the company's assets, or 
otherwise as the Board of Trade may direct (z). 

Whenever the London Gazette contains any advertisement relating to 
any winding-up proceedings the Official Receiver or Liquidator as the 
case may be must file with the proceedings a memorandum referring to 
and giving the date of the advertisement (a). 

In the case of an advertisement in a local paper, the Official Receiver 
or Liquidator as the case may be must keep a copy of the paper, and a 
memorandum referring to and giving the date of the advertisement must 
be placed on the file (b). 

For this purpose one copy of each local paper in which any advertise¬ 
ment relating to any winding-up proceeding in the Court is inserted, 
must be left with the Official Receiver or Liquidator as the case may be 
by the person who inserts the advertisement (c). 

Such a Memorandum is primd facie evidence that the advertisement 
to which it refers was duly inserted in the issue of the Gazette or newspaper 
mentioned in it (d). 

Stay of Proceedings. —The Court may at any time after an order for 
winding-up, on the application either of the liquidator or the official 
receiver or any creditor or contributory, and on proof to its satisfaction 
that all proceedings in relation thereto ought to be stayed, make an order 
staying the proceedings, either altogether or for a limited time, on such 
terms and conditions as it thinks fit (e). On any such application, the 


(u) See as to appeals generally 5 Halsbury’s Laws (1949 Vol.) 802 et seq., and, for 
forms, 2 Ency. Court Forms, title Appeals, 173-175, 387-391. 

(v) Companies (Winding-up) Rules, 1949. r. 215. 

{w) Re Reliance Properties , Ltd., [1951] 2 All E. R. 327, n. 

(*) R.S.C. Order 58, r. 15 and see 5 Halsbury (1949 Vol.) 804 and the cases cited 
thereon in note (g). 

(y) Companies (Winding-up) Rules, 1949, r. 218 (1). 

(1) Companies (Winding-up) Rules, 1949, r. 218 (2). 

(a) Companies (Winding-up) Rules, 1949, r. 219 (1). 

(b) Companies (Winding-up) Rules, 1949* r. 219 (2). 

(c) Companies (Winding-up) Rules, 1949, r. 219 (3). 

(d) Companies (Winding-up) Rules, 1949, r. 219 (4). 

(e) Section 256 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 662. 
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Court may, before making an order, require the official receiver to furnish 
it with a report as to any facts or matters which are in his opinion relevant 
to the application (/). A voluntary winding-up may be similarly 
stayed (g). 

precedents and practice and 
procedure 


1. General Forms. 


165 . 

TITLES OF PROCEEDINGS (A). 

High Court. 

In the High Court of Justice No.of 19... (i) 

Chancery Division 
Companies Court 

Mr. Justice. 

[Mr. Registrar.] 

\ln orders insert the date , as e.g. 

.day, the.day of.. 19 .-3 (»• 

In the Matter of {insert full name of Company) (k) 
and 

In the Matter of the Companies Act, 1948. 

Lancaster Chancery Court . 

In the Chancery of the County Palatine of Lancaster 

[Liverpool or Manchester] District No.of 19... 

Durham Chancery Court. 

In the Chancery of the County Palatine of Durham No.of 19... 

County Court. 

In the.County Court No.of 19... 

(/) Section 256 (2) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 662 
( g) Section 307 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 693. 

(A) Every proceeding in a winding-up matter must, with any necessary addi¬ 
tions, be intituled in the matter of the company to which it relates, and in the 
matter of the Companies Act, 1948 (Companies (Winding-up) Rules, 1949, r. 11 (1)). 

(*) The first proceeding in every winding-up matter has a distinctive number 
assigned to it in the office of the Registrar, and all proceedings in any matter subse¬ 
quent to the first proceeding bear the same number (Companies (Winding-up) Rules, 
1949, r. 11 (2)). 

(7) Every proceeding in a winding-up matter must be dated, and numbers and 
dates may be denoted by figures (Companies (Winding-up) Rules, 1949, r. 11 (1)). 
In the case of notices of motion, summonses, etc., the date is inserted at the end of the 
form as shown in Form No. 166, post, but in orders made in Court it is inserted above 
the name of the company. 

(ft) The name of the company should be identical with that given in its certificate 
of incorporation : no change whatsoever should be made in any words, contractions, 
figures, or symbols used therein. If the name is incorrectly given in a petition it 
will usually be necessary to apply for leave to amend the petition, and to re-advertise 
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166 . 

GENERAL FORM ol Originating Summons to which an appearance is 

necessary (/). 

(Heading as in Form No. 165). 

Let [here insert name , address and description of the Respondent , as e.g. : 

.of.in the County of.a Creditor of 

the above-named Company, or a Contributory of the above-named Com¬ 
pany or the Liquidator of the above-named Company in the Voluntary 
Winding-up thereof or as the case may be ] within eight days after service 
of this Summons on him inclusive of the day of such service, cause an 
appearance to be entered for him to this Summons, which is issued upon 
the Application of [name, address and description of the Applicant , as 
e.g. : .of.in the County of.a Credi¬ 

tor or Contributory of the above-named Company or the Liquidator of the 
above-named Company in the Voluntary Winding-up thereof or as the 
case may be 2 for an order that (here state the object of the application). 

Dated the.day of.. 19.... 

This Summons was taken out by.of.[Agents 

for.of. 2 Solicitors for the Applicant. 

The Respondent may appear hereto by entering an Appearance either 
personally or by Solicitor at the Office of the Registrar, Companies Court, 
Bankruptcy Buildings, Carey Street, London. 

Note. —If the Respondent does not enter an appearance within the 
time and at the place above-mentioned, such Order will be made and 
proceedings taken as the Judge (or Registrar) may think just and expedient. 


167 . 

GENERAL FORM of ex parte Originating Summons. 

(Heading as in Form No. 165.) 

Let all parties concerned attend at the Chambers of the Registrar, 
Companies Court, Bankruptcy Buildings, Carey Street, London, on 

..day the.day of., 19..., on the hearing of an 

application on the part of [name, address and description of the Applicant , 

e.g. as.of.the Liquidator of the above-named Company 

in the Voluntary Winding-up thereof} for an Order that (here state the 
object of the application). 

Dated the.day of., 19.... 

This Summons was taken out by.of. 

[Agents for.of.] Solicitors for the Applicant. 


the petition after amendment (Re Army and Navy Hotel (1886), 31 Ch. D. 644 : 
10 Digest 847, 55<£j), though where the mistake is trifling and could not possibly 
mislead anyone, the Court in its discretion may waive the defect or irregularity under 
r. 226 of the Companies (Winding-up) Rules, 1949. It the name of the company is 
incorrectly given in a winding-up order the Registrar of Companies will refuse to 
register the order. 

(/) Every application in •Chambers must be made by summons, which is to be 
served, unless otherwise ordered, on every person against whom an order is sought 
(Companies (Winding-up) Rules, 1949, r. 8 (2)). 
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168 . 

GENERAL FORM oi Summons (U). 

(Heading as in Form No . 165.) 

Let {here insert name, address, and description of the Respondent, as 

e.g .of.in the County of.a Creditor 

of the above-named Company, or a Contributory of the above-named 
Company, or the Liquidator of the above-named Company, or, when the 
application is ex parte (m), all parties concerned} attend at [the Chambers 
of the Registrar, Companies Court, Bankruptcy Buildings, Carey Street, 

London, or, in the case of a County Court, the Court Offices at. 

(as the case may be )} on.day the.day of., 19..., 

at.o'clock in the.noon on the hearing of an application of 

I 'name, address, and a description of the Applicant, as e.g .of. 

a creditor or Contributory of the above-named Company or the Liquidator 
of the above-named Company} for an order that (here state the object of the 
application). 

Dated the.day of.. 19.... 

This Summons was taken out by.of.. 

[Agents for.of.,} Solicitors for the Applicant. 

To {here insert names of persons to be served, 
if <My, and their Solicitors, as e.g. the Official 
Receiver and Liquidator of the above-named 
Company and to Mr.. his Solicitor} (m). 

Note .—If you do not attend either in person or by your Solicitor at 
the time and place above-mentioned, such order will be made and 
proceedings taken as the Judge (or Registrar) may think just or expedient. 


169 . 

GENERAL FORM of Notice of Motion (»). 

(Heading as in Form No. 165.) 

Take notice that this Court will be moved [before The Honourable 

Mr. Justice. (or as the case may be) sitting at the Royal 

Courts of Justice, Strand, London, or, if in a County Court, before His 

Honour Judge.at. (specifying the address of the 

Court)] on.day the.day of.(0), at [the sitting of 

the Court, or, if an hour has been specially fixed, at..o'clock in the 

.noon} or so soon thereafter as Counsel can be heard by Counsel on 

the part of {name, address, and a description of the Applicants, as : . 


(//) Every application in Chambers must be made by summons, which is to be 
served, unless otherwise ordered, on every person against whom an order is sought 
(Companies (Winding-up) Rules, 1949, r. 8 (2)). 

(m) A summons must be addressed to all parties on whom it is to be served : 
Order 54, r. 10. 

(n) Every application in Court other than a petition, must be made by motion 
(Companies (Winding-up) Rules, 1949, r. 8 (1)). 

(0) The notice must be served on every person against whom an order is sought 
not less than two clear days before the day named in the notice for the hearing of 
the motion, which day must be one of the days appointed for the sittings of the 
Court (Companies (Winding-up) Rules, 1949, r. 8 (x)). 
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of.in the County of., a Creditor of the above- 

named Company, or a Contributory of the above-named Company, or the 
Liquidator of the above-named Company], for an order that (here state 
the object of the motion). 

[And take notice that special leave to give this short notice of motion 
for the day, hour and place aforesaid has this day been given by The 
Honourable Mr. Justice. (or as the case may be)] ( p ). 

Dated this.day of., 19.... 

. ... ®f. * 

To \here insert names of persons to be [Agents for.of 

served , as e.g. the Official Receiver and .,] Solicitors 

Liquidator of the above-named Com- for the above-named 

pany and to Mr.. his . 

Solicitor.] 


170 . 

MEMORANDUM of Advertisement or Gazetting (q). 
(Heading as in Form No. 165.) 


Name of Paper. 

Date of Issue. 

Date of Filing. 

Nature of Order, &c. 






(Signature.) 


2. Petitions for Winding-Up. 

Section 224 of the Act (3 Halsbury’s Statutes, 2nd Edn., 642), provides 
that a petition for the winding-up of a Company may be presented to the 
Court by :— 

(a) The Company. 

(b) A contributory or contributories of the Company, provided 
that (i) either the number of members is reduced in the case of a 
private company below two, or in the case of any other company 


[p) By r. 225 of the Companies (Winding-up) Rules, 1949, the Court may abridge 
the time appointed by the Rules for doing any act or taking any proceedings. An 
application for leave to serve short notice of motion should be made orally in Court, 
and the notice of motion should expressly state that such leave has been obtained ; 
see 1 Ency. Court Forms, title Actions, 117. 

(q) It is the duty of the Official Receiver or Liquidator, as the case may be, to 
file with the proceedings a memorandum referring to, and giving the date of any 
advertisement relating to any winding-up proceedings appearing in the London 
Gazette, or in a local paper. In the latter case the person who inserts the advertise¬ 
ment must leave one copy of each local paper in which the advertisement appears 
with the Official Receiver or Liquidator, who must keep it. The memorandum is 
prima facie evidence that the advertisement to which it refers was duly inserted in 
the issue of the Gazette or newspaper mentioned in it (Companies (Winding-up) 
Rules, 1949, r. 219). 
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below seven, or (ii) the shares in respect of which he is a contributory 
or some of them, either were originally allotted to him or have been 
held by him and registered in his name for at least six months during 
the eighteen months before the commencement of the winding-up 
or have devolved on him through the death of a former holder. 
Shares held by a contributory's wife or a trustee may, in certain 
circumstances, be deemed to be held by him (see section 224 (3) of 
the Act; 3 Halsbury's Statutes, 2nd Edn., 642. See also section 310 
of the Act; 3 Halsbury's Statutes, 2nd Edn., 694). 

(c) A creditor or creditors of the Company, including contingent 
or prospective creditors. The Court will not, however, give a hearing 
to a petition by a contingent or prospective creditor until he shall 
have given security for costs and have established a prima facie case 
for winding-up to the Court's satisfaction (see Section 224 (1) (c) of 
the Act; 3 Halsbury's Statutes, 2nd Edn., 643). 

(d) The Board of Trade, where the affairs of the Company are 
being investigated (see section 169 (3) of the Act ; 3 Halsbury's 
Statutes, 2nd Edn., 593). 

(e) The Official Receiver, in the case of a Company already being 
wound up voluntarily or under the supervision of the Court. 

Section 222 of the Act (3 Halsbury's Statutes, 2nd Edn., 639) sets 
out the grounds on which the Court may wind-up a Company, as follows:— 

(1) If the Company has by Special Resolution resolved that the 
Company be wound-up by the Court. 

(2) If default is made in delivering the Statutory Report to the 
Registrar of Companies or in holding the Statutory meeting. (See 
also Section 225 (3) of the Act ; 3 Halsbury's Statutes, 2nd Edn., 

6450 

(3) If the Company does not commence its business within one 
year from its incorporation or suspends its business for a whole year. 

(4) If the number of members is reduced, in the case of a private 
company below two, or in the case of any other Company below seven. 

(5) If the Company is unable to pay its debts. Section 223 of the 
Act (3 Halsbury's Statutes, 2nd Edn., 641) provides that a Company 
shall be deemed to be unable to pay its debts :— 

(i) if a creditor (by assignment or otherwise) to whom the 
Company is indebted in a sum exceeding £50 then due has served 
on the Company (by leaving it at the registered office of the 
Company) a demand under his hand requiring the Company to 
pay the sum so due and the Company has for three weeks thereafter 
neglected to pay the sum or to secure or compound for it to the 
reasonable satisfaction of the creditor, or 

(ii) if execution or other process issued on a judgment, decree 
or order of any Court in favour of a creditor of the Company is 
returned unsatisfied in whole or in part, or 

(iii) if it is proved to the satisfaction of the Court that the 
Company is unable to pay its debts and, in determining whether 
a Company is unable to pay its debts, the Court shall take into 
account the contingent and prospective liabilities of the 
Company. 

(6) If the Court is of the opinion that it is just and equitable that 
the Company should be wound up. 
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Certain other sections of the Act contain further provisions whereby 
a petition for winding-up may be presented to the Court, namely :— 

(7) The Board of Trade is given power to present a petition for 
winding-up or for an order pursuant to section 210 of the Act (3 
Halsbury's Statutes, 2nd Edn., 630 as to which see p. 302, post) by 
section 169 (3) of the Act (3 Halsbury's Statutes, 2nd Edn., 593) in 
respect of a Company whose affairs have been investigated by virtue 
of section 166 of the Act; 3 Halsbury's Statutes, 2nd Edn., 591. 

(8) By section 224 (2) of the Act (3 Halsbury's Statutes, 2nd 
Edn., 642) a petition may be presented in the case of a Company 
already being wound up voluntarily or subject to the supervision of 
the Court. The Official Receiver may present such a petition as well 
as contributories, creditors, etc. 

(9) Part IX of the Act (3 Halsbury’s Statutes, 2nd Edn., 753) 
also provides for the winding-up of unregistered Companies by the 
Court. The provisions of the Act relating to the winding up of registered 
Companies apply to the winding-up of such Companies, but section 
399 (3 Halsbury's Statutes, 2nd Edn., 754) sets out certain exceptions 
and additions, including a statement of the grounds on which an 
unregistered Company is deemed to be unable to pay its debts. 

(10) Section 400 of the Act (3 Halsbury's Statutes, 2nd Edn., 
756) provides for the winding-up of an Overseas Company which has 
ceased carrying on business in Great Britain in the same manner as an 
unregistered Company notwithstanding that it has been dissolved or 
otherwise ceased to exist as a Company under or by virtue of the laws 
of the country under which it was incorporated. As to the jurisdic¬ 
tion of the Court under section 400 and for cases thereon see 5 Hals¬ 
bury’s Laws (1949 Vol.), 942, 943. 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

& 

R.S.C. Fees 
Order, 1930. 
Fee No. 

I 

Present Petition :— 

Note : For General Forms of Petition see Forms 
171 and 172. 

(a) Where the Company by Special 
Resolution resolves that it be wound¬ 
up by the Court. 

(b) Where default has been made in 
delivering the Statutory Report to 
the Registrar of Companies or in 

173 

\ 

2 




holding the Statutory Meeting. 

Notes : (i) The Petition may only be presented 
by a shareholder and must not be presented 
before the expiration of 14 days after the | 
last day on which the Statutory Meeting 
ought to have been held, see ss. 130 (1) and 
224 (1) (b) of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 560, 642. 

174 

3 

/ 

£ 3 

147 


C.F. VIA 


S 
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No. 


Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

s 

& 

R.S.C. Fees 
Order, 1930. 
Fee No. 

(2) The Court has power instead of 
making a winding-up order to direct that 
the Statutory Report be delivered or that the 
meeting be held and to order the costs to be 
paid by any person who, in the opinion of 
the Court are responsible for the default 
(s. 225 (3) of the Act ; 3 Halsbury’s Statutes, 
2nd Edn., 644). 

(c) Where the Company has not com¬ 
menced business within a year after 
its incorporation. 

(d) Where the Company has ceased to 

x 75 \ 




carry on business for a year. 

(e) Where the number of members has 
been reduced below the minimum. 

(f) By a Company on the grounds of 

176 

177) 

3 

£3 

147 

inability to pay its debts. 

(g) By a Creditor who has served a 
statutory demand for payment. 

(h) By a Judgment Creditor levying 
execution. 

(i) By an unpaid Creditor on a simple 
Contract. 

(j) By a Creditor who has made repeated 
requests for payment and where a 
Receiver has been appointed by 

178 

179' 

180 

181 

2 

£3 

147 

Debenture Holders. 

(k) By Assignee of debt, where insol¬ 
vency is based on admission by the 
Directors. 

( l ) By Local Authority in respect of 
Rates. 

(m) On the ground that it is " just and 
equitable ” that the Company be 
wound-up ; deadlock. 

(n) Where the Company is already in 

182 

183 

184 

185/ 

3 

£3 

147 

voluntary liquidation. 

186 

4 

£3 

147 

(0) To wind-up an Oversea Company. 

(p) To wind-up a Company which has 

187 

as neces¬ 
sary 

£3 

147 

been struck off the Register. 

Notes: (1) Paragraph (b) of the Proviso to 
s. 353 (5) of the Act (3 Halsbury's Statutes, 
2nd Edn., 727) provides that nothing in the 
sub-section shall affect the power of the 
Court to wind-up a Company the name of 
which has been struck off the Register. 

(2) It has now become the general 
practice to ask in the petition for (a) the 
name of the Company to be restored to the 

188 

4 

£3 

147 
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No. 

Steps to be Taken. 

1 . 

fi 

No. of Copies 

REQUIRED. 

Fee. 

. 

M O' 0 

d g w 

1 

Register pursuant to s. 353 (6) of the Act 
and (b) for a winding-up order (see Re Cam¬ 
bridge Coffee Room Association, Ltd., [1952] 

1 All E. R. 112). 

(3) The application can be made by a 
member or creditor and notice of the Peti¬ 
tion to the Treasury Solicitor would seem 
to be requisite in view of possible Crown 
interest in bona vacantia under s. 334 of the 
Act (3 Halsbury’s Statutes, 2nd l£dn., 728) ; 
see Practice Notes, [1928] W. N. 218 and 
[1931] W. N. 199. An affidavit as to service 
on the Treasury Solicitor should then be filed 
which would also prove that the Treasury 
Solicitor raises no objection (Practice Note 
[1931] W. N. 199). For form of Affidavit 
see Form No. 103, ante . 

(4) It is thought that it is not necessary 
to serve the Petition on the Registrar of 
Companies (as is the case of a Petition for 
the restoration of the name to the Register 
without a winding-up order) as the restora¬ 
tion in this case is only momentarily, being 
followed by a winding-up order. The Order 
is later sent to the Registrar of Companies 
by the Official Receiver under Companies 
(Winding-up) Rules, 1949, r. 42 (1), (see note 
(2) to Item 12 (a), p. 267, post). 

(q) To wind-up an Unregistered Com¬ 
pany. 

Notes : (1) The fee on presentation of the 
Petition includes any fee on answering the 
Petition or on setting down for hearing. 

(2) All three copies of the Petition are 
sealed, one being for service, one is retained 
for the Judge and the third is the stamped 
copy. In cases where the Company is 
already in voluntary liquidation an addi¬ 
tional copy is required for service on the 
liquidator in such liquidation. 

(3) The Court marks on each copy of the 
Petition notice of the time and place of the 
hearing of the Petition and also hands to the 
person presenting the Petition a form of 
Memorandum to be completed in the follow¬ 
ing particulars : — 

(a) A statement of the registered office of 
the Company and whether it is within 
10 miles of the Royal Courts of Justice. 

(b) Particulars of the advertisement of the 
Petition. 

(c) Particulars of the swearing and filing of 
the Affidavit verifying the Petition 
and of the Affidavit of Service. 

The Memorandum must be completed by 
the Petitioner's Solicitor and returned to 

: 

l 

t 89 

3 

£3 

147 
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No. 


Steps to be Taken 



sS 



S So¬ 
ft* W S 5 

«5 


the Registrar within the directed time, 
together with the original Petition, and the 
documents referred to in the Memorandum. 
A form for the purpose of listing the names 
etc. of persons giving notice of their intention 
to appear on the hearing of the Petition 
is also handed to the Petitioner’s Solicitors 
for completion by them (See Items 9 and 
io, pp. 265, 266, post). 

(4) Every Contributory and Creditor 
of the Company is entitled to be furnished 
by the Petitioner's Solicitor with a copy of 
the Petition, within 24 hours after requiring 
the same, on payment of the prescribed fee. 
Companies (Winding-up) Rules, 1949, r. 31. 
It is the Solicitor's duty to ascertain that 
an applicant is a Contributory or Creditor 
(Re Cheltenham and Swansea Railway Carriage 
and Wagon Co., Ltd. (1869), L.R. 8 Eq. 
580; 10 Digest 985, 6814). 


2 


If the Petitioner is a contingent or 
prospective creditor :— 

(a) Issue Summons to establish a prima 
facie case. 

Notes : (1) Section 224 (1) (c) of the Act (3 
Halsbury's Statutes, 2nd Edn., 642) pro¬ 
vides that the Court shall not give a hearing 
to a petition presented by a contingent or 
prospective creditor until such security for 
costs has been given as the Court thinks 
reasonable and until a prima facie case for 
winding up has been established to the 
satisfaction of the Court. 

(2) The Summons is ex parte . 

(3) The Affidavit verifying the Petition 
(see Item 3, p. 261, post) should be filed prior 
to the hearing of the Summons. 

(b) Attend hearing of Summons before 
Registrar, and on Order being 
made :— 


190 


2 


5 h 


12 


(i) Prepare draft of Order, lodge 

fair copy and obtain ap¬ 
pointment to settle. 191 

(ii) Attend to settle Order. 

(iii) Lodge two engrossments of 

Order, together with settled 
draft and an additional 
copy of the Schedule to the 
Order for the Pay Office. 191 

(c) Attend on paying security for costs 
into Court in accordance with Order 
and obtain Certificate of lodgment. 


1 


2 


10/- 


21 
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Steps to be Taken. 


(d) Lodge the original and service copy 
of Petition together with Certificate 
of lodgment for Certificate as to 
establishment of frima facie case to 
be indorsed on Petition. 

(e) Attend to obtain Petition duly certi¬ 
fied by Registrar and return date for 
hearing of Petition. 

File Affidavit verifying the Petition. 

Notes: (1) The Affidavit must exhibit the 
original Petition and be made by the 
Petitioner or, if more than one, by one of 
the Petitioners, or where the Petition is 
presented by a Corporation, by a Director, 
the Secretary or other principal officer of 
the Corporation. It must be sworn after 
presentation of the Petition and filed within 
four days of such presentation (Com¬ 
panies (Winding-up) Rules, 1949, r. 30). An 
assistant Secretary is not a principal 
officer for this purpose (Practice Note, 
[1937] W. N. 35 ° '• Digest Supp., but see 
now s. 177 (2) of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 599). See also note to 
Form No. 195 as to evidence sworn by 
other persons which the Court has accepted. 

(2) The Statutory forms of affidavit 
(see Forms 9 and 10 in the Appendix to the 
Companies (Winding-up) Rules, 1949) are 
sufficient to support a petition for winding- 
up, unless (a) fraud is alleged against 
the Directors (Re Ilfracombe Permanent 
Mutual Benefit Building Society, [1901] 1 Ch. 
102 ; 10 Digest 840, 5512 ; Re London and 
Hull Soap Works, Ltd., [1907] W. N. 254 ; 
10 Digest 850, 5639), or (b) where the 
petition is grounded on an allegation that 
the affairs of the Company ought to be 
investigated (Re Hawken (S.A.), Ltd., 
[1930] 2 All E. R. 408, 413; 2nd Digest 
Supp.), in both of which cases additional 
affidavits should be filed dealing specifically 
with the special allegations. 

(3) Notice of filing the Statutory Affi¬ 
davit need not be given to the Company, 
but where additional Affidavits are filed, 
notice should be given to avoid applications 
to adjourn for time to answer (Practice 
Direction, [1898] W. N. 7). 

(4) Where the Affidavit verifying the 
Petition is not filed within the four days 
specified in r. 30, an application to extend 
time may be made by Summons to the 
Registrar under r. 225 (See Form No. 196). 
The Order on such a Summons is not 


192 


* a 

as 

h O 

° S? 
« 2 


« 

to 
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193,194 

or 195 


I 
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1930 . 
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No. 

Steps to be Taken. 

1 • 
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H yZ 

u 

it 

1 

1 

das 



1 

°S 

2 


cn q(S 

4 

5 

drawn up but is endorsed on the Summons. 
Stamp 5 . 

(a) Serve Petition on Company (and 
Liquidator where the Company is in 
voluntary liquidation). 

Notes : (i) Where the Company itself presents 
the Petition service is not required. 

(2) Service must be effected by leaving 
a copy of the Petition with any member, 
officer or servant of the Company at the 
registered office of the Company, or if 
there is no registered office, at the principal 
or last known principal place of business. 
Where no member, officer or servant can be 
found at such registered office or place of 
business the Petition may be left there or if 
that proves impossible it may be served on 
such member, officer or servant of the 
Company as the Court may direct (Com¬ 
panies (Winding-up) Rules, 1949, r. 29). 

(3) In the case of a Petition to wind-up 
an oversea company, which has carried on 
business within the jurisdiction, even if the 
company has ceased to exist and there is no 
member, officer or servant of the Company 
on whom the Petition can be served, service 
must be effected by leaving a copy of the 
Petition at the Company’s “ last known 
principal place of business ” within the 
jurisdiction and an application for substi¬ 
tuted service is not necessary (Re Tea 
Trading Company, K. and C. Popoff Brothers, 
[ 1933 ] Ch. 647). 

(b) File Affidavit of Service which must 
exhibit the original Petition. 

Where service of the Petition in the 
normal way proves impossible :— 

(a) Issue Summons for substituted 
service. 

(b) File Affidavit in support of Summons. 

(c) Attend hearing of Summons before 
Registrar, and on Order being 
made :— 

(i) Prepare draft of Order, lodge 
fair copy and obtain appoint¬ 
ment to settle. 

(ii) Attend to settle Order. 

(iii) Lodge two engrossments of 
Order together with settled 
draft. 

197 or 

198 

199 

200 

201 or 
202 

20X or 
202 

1 ' 

2 

I 

1 

2 

2/6 

5/- 

2/6 

5/- 

IOI 

12 

IOI 

19 
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Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 


(d) Effect Service of Petition in accord¬ 
ance with the terms of the Order and 
file Affidavit of Service. 

Note : If Service by advertisement is directed, 
a copy of the newspaper or newspapers con¬ 
taining the advertisement should be lodged 
in Chambers. 

203 

I 

2/6 

101 

6 

Advertise Petition. 

Notes : (1) The Petition must be advertised 
seven clear days before the hearing :— 

(a) In the case of a Company whose regis¬ 
tered office, or if there is no such office 
then whose principal or last known 
principal place of business, is or was 
situate within ten miles of the principal 
entrance of the Royal Courts of Justice 
once in the “ London Gazette " and once 
at least in one Tendon daily morning 
newspaper, or in such other newspaper 
as the Court directs. 

(b) In the case of any other Company, 
once in the “London Gazette,” and once 
at least in one local newspaper circula¬ 
ting in the district where the registered 
office, or principal or last known 
principal place of business, as the case 
may be, of such Company is or was 
situate, or in such other newspaper as 
shall be directed by the Court (Com¬ 
panies (Winding-up) Rules, 194Q, r. 28). 

(2) If the Petitioner or his Solicitor 
does not within the prescribed time or 
within such extended time as the Registrar 
may allow (as to which see Item No. 7, 
p. 264) duly advertise the Petition in the 
manner prescribed, the appointment of the 
time and place for the hearing will be can¬ 
celled by the Registrar and the Petition will 
be removed from the file unless the Judge or 
the Registrar otherwise directs (Companies 
(Winding-up) Rules, 1949, r. 28). 

(3) For the purpose of the “ seven 
clear days ” time runs in the Vacation (Re 
London Indiarubber Co. (1866), 1 Ch. App. 
329 ; 10 Digest 987, 6832). 

(4) The prescribed form of advertise¬ 
ment must be followed otherwise the costs 
of the advertisement may be disallowed 
(Practice Note,* [1929] W. N. 66. See also 
Practice Note, [1948] W. N. 481). 

(5) If the presentation of the Petition 
is an abuse of the process of the Court the 
Company may apply for an injunction to 
restrain advertisement of the, petition (Re 

A Company , [1894] 2 Ch. 349 ; zo Digest 
829, 540i, and see p. 310, post). 

204 

. 

i 
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(6) If the Petition is not properly adver¬ 
tised the Petitioner will be unable to obtain 
the Registrar’s certificate to that effect when 
he attends to show compliance with the 
Rules in accordance with r. 33 (and see item 
9, p. 265, post) and the Petition will be 
adjourned for the purpose of being properly 
advertised (Practice Note, [1920] W. N. 357). j 

Where the Petition has not been ad¬ 
vertised within the prescribed time :— 

(a) Issue Summons to extend date for 
hearing of Petition or to abridge 
time for advertisement. 

Note: Such an application is made under 

r. 225 of the Companies (Winding-up) Rules, 
I 949 - 

(b) Attend hearing before the Registrar. 

Note: The Order will be endorsed by the 
Court on the duplicate Summons. 

Where the Petitioner desires to apply 
for the appointment of a Provisional 
Liquidator :— 

(a) Issue Summons for the appointment 
of a Provisional Liquidator. 

Notes : (1) Rule 32 of the Companies (Winding- 
up) Rules, 1949, provides that after the 
presentation of a Petition for the winding- 
up of a Company by the Court, upon the 
application of a creditor or of a contributory 
or of the Company, and upon proof by 
Affidavit of sufficient ground for the appoint¬ 
ment of a Provisional Liquidator, the Court, 
if it thinks fit and upon such terms as in the 
opinion of the Court will be just and 
necessary, may make the appointment. 
And see also power to appoint contained in 

s. 238 of the Act; 3 Halsbury’s Statutes, 
2nd Edn., 652. 

(2) A real need for the appointment 
must be shown in the affidavit in support. 

(3) The Company should normally be 
made Respondent to the Summons, but in 
cases of extreme urgency an ex parte 
Summons may be issued. In such an event 
the Court will usually require the applicant 
to undertake to abide by any Order which 
the Court may subsequently make as to 
damages which the Company may sustain 
by reason of the appointment of the Pro¬ 
visional Liquidator (and see Fofm 208). 

(b) File Affidavit in support of Summons. 
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(c) Serve Summons on Company where 
necessary (see Note (3) to (a) above). 

(d) Give notice of application to Official 
Receiver. 

(e) Attend hearing before Registrar and 
upon Order being made :— 

(i) File Affidavit of Service in 
cases where the Company is 
Respondent and does not ap- 

' pear on the hearing of the 
Summons (Form No. 161 may 
be adapted for this purpose). 

(ii) Attend to bespeak Order. 

(iii) Attend to stamp Order and 
lodge for sealing. 

Notes: (1) The Order is drafted and sub¬ 
sequently engrossed by the Court. 

(2) Registrar may, if he thinks fit, 
adjourn Summons to Judge under r. 1 (2) of 
the Companies (Winding-up) Rules, 1949. 

(3) The same steps will be taken by the 
Registrar with regard to transmission of the 
Order to the Official Receiver, etc., as in the 
case of a winding-up Order, see p. 267, post. 

(4) A person other than the Official 
Receiver may be appointed, but invariably 
the Official Receiver is appointed. If a 
person other than the Official Receiver were 
appointed he would be ordered to provide 
security to the satisfaction of the Board of 
Trade. 

(5) The powers and duties of the Pro¬ 
visional Liquidator are usually restricted by 
the Order (s. 238 (4) of the Act; 3 Hals- 
bury's Statutes, 2nd Edn., 647, and Com¬ 
panies (Winding-up) Rules, 1949 r. 32 (2)). 

9 Attend before Registrar to show com¬ 
pliance with the Rules. 

Notes : (1) The Memorandum handed to the 
Petitioner's Solicitor on presentation of the 
Petition, see Note (3) to Item 1 (q), p. 259, 
ante, must be lodged in Chambers, together 
with the original Petition and the documents 
referred to in the Memorandum. 

(2) See r. 33 of the Companies (Wind¬ 
ing-up) Rules, 1949, which provides, inter 
alia , that no Order will be made on the 
Petition if the Registrar has not been satis¬ 
fied prior to the hearing of the Petition in 
manner provided by the Rule. 

(3) The latest date for the attendance 
is contained in the Memorandum and is 



I0/- 21 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

i 

«o 

10 

normally seven days before the day fixed for 
the hearing of the Petition. 

(4) As to notice of intimation to appear 
in support or opposition to the Petition and 
filing evidence in opposition, see Practice 
and Procedure, pp. 311 and 312, post. 

Prepare List of names and addresses of 
persons who have given notice of their 
intention to appear on the hearing of the 
Petition in accordance with the Com¬ 
panies (Winding-up) Rules, 1949, r. 35. 

210 

I 



11 

12 

Notes : (1) The list must be prepared in accord- 1 
ance with Form 13 in the Appendix to the 1 
Companies (Winding-up) Rules, 1949. 

(2) The list must be handed up in Court 
on the day of the hearing and prior to the 
Petition being called. 

(3) If no notice of intention to appear 
has been given, the form should bear an 
intimation to that effect (Re Australasian 
Alkaline Reduction and Smelting Syndicate , 
[1891] W. N. 209 ; 10 Digest 851, 5652). 
In such a case the Petition, if the Company 
consents, may be treated as unopposed 
(Re Inman <£• Co., Ltd., [1891] W. N. 202). 

(4) The name of any person intending to 
appear on the hearing and employing the 
same Solicitors as the Petitioner should be 
included (Re Invicta Works, Ltd., [1894] 
W. N. 39, 10 Digest 855, 5708). 

(5) If the Petitioner’s Solicitor fails to 
comply with the Rule, his costs of attending 
the hearing will be disallowed (Practice 
Direction, [1906] W. N. 127). 

Attend hearing of Petition. 

Note : The Court has power to dismiss the 
Petition, adjourn the hearing conditionally 
or unconditionally, to make any interim 
j Order, or to make any other Order that it 

thinks fit; s. 225 (1) of the Act (3 Halsbury's 
Statutes, 2nd Edn., 644) and see s. 225 (2) 
and (3) as to the Court's power when the 
Petition is presented on the grounds that it 
is “ just and equitable ” to wind-up the 
Company or on the grounds of default in 
delivering the Statutory Report or holding 
the Statutory Meeting. 

(a) In cases where a Winding-up Order 
is made. 

Attend to bespeak Order. 

Notes : (1) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(2) Counsel’s brief, properly indorsed, 
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must be lodged at the latest on the day 
following the making of the Order (Com¬ 
panies (Winding-up) Rules, 1949, r. 39). 

(3) It is not necessary for the Registrar 
to make an appointment to settle the Order, 
unless in any particular case the special 
circumstances make an appointment neces¬ 
sary (Companies (Winding-up) Rules, 1949, 
r. 40). 

(4) No fee is payable on a winding-up 
Order or an Order continuing a voluntary 
liquidation subject to supervision of the 
Court, see R.S.C. Fees Order, 1930, note to 
Fee No. 147. 

(5) As to the date the winding-up is 
deemed to commence, see s. 229 of the Act, 
and as to the effect thereof, see ss. 231 and 
232 ; 3 Halsbury’s Statutes, 2nd Edn., 648. 

A precedent of an Order for Winding-up 
by the Court is included for reference. 

Notes : (1) On the same day as the Order is 
made, the Registrar sends to the Official 
Receiver a notice (as per either Form 14 or 
15 in the Appendix to the Companies 
(Winding-up) Rules, 1949) informing him 
that the Order has been pronounced (Com¬ 
panies (Winding-up) Rules, 1949, r. 38). 

(2) Subsequently the Registrar sends 
three sealed copies of the Order to the 
Official Receiver, and the Official Receiver :— 

(i) serves one copy on the Company at its 
registered office or if there is no regis¬ 
tered office at its principal or last- 
known principal place of business or 
upon such other person or persons as 
the Court may direct. 

(ii) forwards one copy to the Registrar of 
Companies in accordance with s. 230 
of the Act. 

(iii) gives notice of the Order to the 
Board of Trade, who forthwith 
causes the notice to be gazetted, and 

(iv) sends notice of the Order to such local 
paper as the Board of Trade may from 
time to time direct, or, in default of 
such direction, as he may select 
(Companies (Winding-up) Rules, 1949, 
r. 42 (1)). 

(b) In all other cases including where an 
order is made (a) continuing a 
voluntary liquidation subject to the 
supervision of the Court and (b) dis¬ 
missing the Petition either by consent 
or otherwise : 



1930. 
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(a d 
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fX Q\ . 

«o 

13 

(i) Attend to bespeak Order, 
lodge Counsel's brief, properly 
endorsed and obtain appoint¬ 
ment to settle. 

(ii) Where necessary give notice 
of appointment to other side. 

(iii) Attend to settle. 

(iv) Attend to pass. 

Notes : (i) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(2) In the case of an Order dismissing 
the Petition the Order is stamped £2 (R.S.C. 
Fees Order, 1950, Fee No. 29) and lodged for 
sealing. 

Precedents of the following Orders are 
included for reference :— 






(a) Order adjourning the Petition pend¬ 
ing the convening of a meeting of 
creditors pursuant to section 346 of 
the Act. 

212 





Note : An Order adjourning the Petition is not 
usually drawn up, unless consequential 
directions are given, for example to hold 
meetings. It is, however, not unusual when 
an adjournment is directed, for Counsel to 
give an undertaking, known as the St. 
Thomas Dock Undertaking; see Re St. 
Thomas* Dock Co. (1876), 2 Ch.D. 116, at 
p. 122 ; 10 Digest 852, 5663, to the effect 
that the Company shall not consent to a 
winding-up Order on any other Petition, 
shall not wind-up voluntarily, shall give 
notice to the Petitioner of any other Petition 
for winding-up which may be served on the 
Company, and in the event of any such 
other Petition being served upon them to 
consent to the Petition being restored to 
the paper and that the application for a 
winding-up order may be renewed in the 
same manner as if the Petition had not 
been ordered to stand over. 


i 

: 

; 



(b) Order for Supervision. 

Notes: (1) An Order for the winding-up of a 
Company subject to the supervision of the 
Court must, before the expiration of 12 days 
from the date thereof, be advertised by the 
Petitioner once in the " London Gazette ” and 
must also be served on such persons (if any) 
and in such manner as the Court directs 
(Companies (Winding-up) Rules, r. 42 (2)). 

(2} If any difficulty is anticipated in 
advertising the Order before the expiration 

213 
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aft. 
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fn h jj, 

ogg 


of the 12 days allowed, it is advisable to ask 
for an extension at the time the Order is 
made. 

(3) For special provisions as to wind¬ 
ing-up subject to the supervision of the 
Court, see ss. 311 to 315 of the Act ; 3 Hals- 
bury’s Statutes, 2nd Edn. 695, 696. 

(c) Consent Order for winding-up subject 
to supervision, where a members' 
voluntary winding-up is in progress. 

214 





(d) Order for winding-up subject to 
supervision, the voluntary Liqui¬ 
dator being removed and a new 
Liquidator appointed by the Court, 
subject to giving security. 

215 





(e) Order dismissing Petition with costs 
against the Petitioner. 

216 

_ 

_ 

_ 


(f) Order dismissing Petition by consent 
or where Petitioner docs not desire 
to proceed. 

217 





Note : In cases where the Petition is dismissed 
by consent or when the Petitioner does not 
desire to proceed the Court will require the 
personal undertaking of the Solicitors for 
either the Petitioner or the Company to draw 
up and complete the Order of dismissal. 






PRECEDENTS. 

171 . 

GENERAL FORM of Winding-ap Petition (r). 

[Heading as in Form No. 165.) 

To Her Majesty's High Court of Justice, 

or 

To the Right Honourable the Chancellor of the Duchy and County 
Palatine of Lancaster, 

or 

To the Right Honourable the Chancellor of the County Palatine of 
Durham and Sadberge, 

or 

To the.County Court. 

The Humble Petition of [here insert full name , address and title and 

(r) See Practice and Procedure, p. 257, ante . This form is based on Form No. 4 
in the Appendix to the Companies (Winding-up) Rules, 1949* 
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description of the Petitioner , as : .of.in the County 

of., manufacturer of furniture] sheweth as follows : 

i., Limited (hereinafter called “ the Company ") was 

incorporated in the month of ., 19... under the [Companies Act, 

1948 as a private company limited by shares (or as the case may be ; see 
Form No. 172, post ).] 

2. The registered office of the Company is situate at (here state the full 
address of the registered office so as sufficiently to show the district in which 
it is situate). 

3. The nominal capital of the Company is £ .divided into. 

shares of.each. The amount of the capital paid up or credited as 

paid up is £ . (or as the case may be). 

4. The objects for which the Company was established are as follows : 

To (here set out the main objects as appearing in the memorandum of 

association) and other objects set forth in the Memorandum of Association 
thereof (s). 

15 On or about the.. 19..., the Company created and 

issued a Series of Debentures to secure principal sums amounting to £ . 

charging the whole of the Company's undertaking and all property what¬ 
soever and wheresoever present and future including its uncalled capital 
for the time being (or as the case may be )] (/). 

6. (Here set out in numbered paragraphs , as may be necessary , the facts 

7. - on which the Petitioner relies in support of the Petition, as in 

8. Forms Nos. 173-189, post, and conclude as follows :) 

Your Petitioner therefore humbly prays as follows : 

(1) That..Limited may be wound up by the Court 

under the provisions of the Companies Act, 1948. 

(2) Or that such other Order may be made in the premises as to 

the Court shall seem just. 

And Your Petitioner will ever pray, etc. 

Note .—It is intended to serve this Petition on.. Limited 

or when the Company is itself the Petitioner 

Note .—It is not intended to serve this Petition on any person. 


172 . 

VARIATIONS of paragraph 1 of Petition in particular cases (u). 

(i) Where the Company is limited by guarantee (v) : 

.. Limited (hereinafter called “ the Company ”) was 

incorporated in the month of., 19..., under [the Companies 

Act, 1929 (or as the case may 60)], as a company limited by guarantee, and 
clause 5 of the Memorandum of Association thereof provides that each 
member undertakes to contribute to the assets of the Company, in the 


(s) It is only the main object that should be set out, and if the petition sets out 
the objects at unnecessary length the costs so far as they have been thereby increased, 
will be disallowed. 

(/) See note (a) on p. 278 post. 

(«) One of the paragraphs of this form should be substituted for Paragraph 1 of 
Form No. 171, ante, in the cases indicated. 

(v) And, in those cases where the company has no share capital, omit Paragraph 3 
of Form No. 171, ante , 
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event of its being wound up while he is a member or within one year 
afterwards, a sum of £10 for payment of the debts and liabilities of the 
Company contracted before he ceased to be a member, and of the costs, 
charges and expenses of winding-up and for adjustment of the rights of 
the members amongst themselves. 

(ii) Where the Company is one incorporated by Royal Charter (a) : 
.(hereinafter called " the Company ”) was incorporated 

by a charter of Her Majesty [or His Late Majesty] bearing date the 

. 19 — 

(iii) Where the Company was incorporated by a Special Act of Parliament (b): 
.(hereinafter called " the Company ”) was incorporated 

by the.Act, 19.... 

(iv) Where the Company is unlimited : 

.. Limited (hereinafter called “ the Company ”) was 

incorporated in the month of.. 19..., under the [Companies 

Act, 1948 (1 or as the case may be) 2 , as an unlimited Company. 

(v) Where the Company was not formed but registered under the Companies 

Act , 1948 : 

.. Limited (hereinafter called “ the Company ”) was 


incorporated by. {as the case may be) and was registered in the 

month of.. 19..., under the Companies Act, 1948, as a com¬ 


pany limited by shares. 


173 . 

PETITION where Company by Special Resolution resolves that it be 

wound up (c). 

{Heading as in Form No. 165.) 

{Preamble , etc., and Paragraphs 1-5 as in Form No. 171.) 

6. At an Extraordinary General Meeting of the Company duly con¬ 
vened and held on the.day of.. 19..., the following 

Resolution was duly passed as a Special Resolution in accordance with 
Section 141 of the Companies Act, 1948, namely : 

" That the Company be wound up by the Court and that the 
Directors of the Company be authorised to present a Petition to the 
Court on behalf and in the name of the Company and to take all other 
necessary steps for that purpose." 

Your Petitioner therefore {etc., concluding as in Form No. 171). 


(a) As to the jurisdiction to wind-up a company incorporated by Royal Charter, 
see Re Oriental Bank Corporation (1885), 54 L. J. Ch. 481 ; 10 Digest 1198, 8507. 

(b) As to the jurisdiction to wind up statutory companies, see Re Bradford 
Navigation Co. (1870), L. R. 10 Eq. 331, and other cases in 10 Digest 1193-1194, 
8466-8478. 

(c) It is not usual for a Company to pass a resolution for winding-up by the 
Court, as it can of course be wound-up voluntarily if it passes a resolution to that 
effect under s. 278 (1) (b) of the Act; 3 Halsbury's Statutes, 2nd Edn., 675. 
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174 . 

PETITION to wind up where there has been default in delivering the 
Statutory Report to the Registrar of Companies or in holding the 
Statutory Meeting (d). 

(Heading as in Form No. 165.) 

(Preamble, etc., and Paragraphs 1-5 as in Form No. 171.) 

6. [By a Prospectus dated the.. 19..., the Company 

offered for public subscription at par.of the said Shares. It appears 

from a search of the file of the Company at the Companies Registry that all 
the said shares were subscribed for and have been paid in full in cash. 
No other shares appear to have been issued (or as the case may be)]. 

7. Your Petitioner is the holder of.shares of.each in 

the capital of the Company, all of which stand credited in the books of 
the Company as fully paid up. [The said shares were allotted to your 

Petitioner on the.,19..., or The said shares were acquired by 

your Petitioner on the.. 19..., and were duly registered in his 

name on the.. 19..., or have devolved on your Petitioner as 

[the administrator of the estate of or the executor of the will dated the 

. 19 ...] of.who died on the.. 19..., 

the said shares [having been allotted to the said.on the 

.. 19..., or having been acquired by the said.and 

registered in his name on the.. 19...3 3 i e )- 

8. The Company became entitled to commence business on the 

.. 19...j|. The period of three months prescribed by Section 

130 of the Companies Act, 1948, as the period within which the Statutory 
Meeting of the Members of the Company must be held expired on the 

..day of.. 19..., and the Directors of the Company have 

not in accordance with that Section forwarded a Statutory Report to the 
Registrar of Companies or to the Members nor have they convened the 
Statutory Meeting required by that Section. 

19 - Your Petitioner has addressed two letters to the Company asking 
for an explanation of the failure by the Directors to comply with the 
said Section, but has not received an answer to either letter.3 

[10. After paying all the creditors of the Company there should be 
a substantial surplus available for distribution amongst the share¬ 
holders (/).3 


! d) See Practice and Procedure, p. 257, ante. 

e) As to the conditions which must exist before a contributory is entitled to 
present a winding-up petition, see s. 224 (1) (a) (ii) of the Act; 3 Halsbury’s Statutes, 
2nd Edn., 642. The petition should state how long the shares have been held, etc., 
in order to show that the petitioner is entitled to petition, as in the above paragraph. 
The omission to do this is not fatal (Re City and County Bank (1875), 10 Ch. App. 
470 ; 10 Digest 845, 5564), but if such a paragraph is omitted, at any rate if the 
company does not appear, the Court would have to be satisfied of the real facts 
by the filing of a supplementary affidavit, see Glendower S.S. Co., Ltd., [1899] 
W. N. 114. 

(/) In Re Diamond Fuel Co. (1879), 13 Ch. D. 400, C.A.; 10 Digest 825, 5377, at 
p. 411, Thesiger, L.J., said that when a fully paid up shareholder is seeking to wind 
up a* company it is necessary for him to show that there is likely to be some tangible 
surplus in the event of the company being wound up and its assets collected. The 
ground of the petition in that case was that it was just and equitable that the company 
should be wound up. See also Re Hawken (S.A.), Ltd., [1950] 2 All E. R. 408. 





















Petitions for Winding-Up 


VoLVIAJ 


273 


11. In the circumstances it is just and equitable that the Company 
should be wound up. * 

Your Petitioner therefore (etc., concluding as in Form No. 171). 


17S. 

PETITION on ground that Company has not commenced business within 
a year after its incorporation (g). 

(Heading as in Form No. 165.) 

(Preamble and Paragraphs 1-5 as in Form No. 171.) 

6. (As in Paragraph 7, Form No. 174.) 

7. The Company did not commence business within one year from its 
incorporation aforesaid and has not yet commenced business [nor is there 
any likelihood of the Company commencing or being in a position to 
commence business within any time able to be specified now] (h). 

8. 9. ( 4 s in Paragraphs 10 (if applicable) and 11, Form No. 174.) 

Your Petitioner therefore (etc., concluding as in Form No. 171). 


176. 

PETITION on grounds that the Company has ceased to carry on business 

for a year (i). 

(Heading as in Form No. 165.) 

(Preamble, etc., and Paragraphs 1-5 as in Form No. 171.) 

6. (As in Paragraph 7, Form No. 174.) 

7. [The Company was formed to carry on the business of a mining 

company in.under a concession granted by the government 

of that country. In 1939 the property comprised in the concession was 
taken over from the Company by a revolutionary government in that 
country (&).] The Company ceased to carry on business on or about the 
(a date more than a year before the date of the presentation of the petition). 
It has not carried on business since, and it would appear unlikely that it 
will ever resume business. 

8. 9. ( 4 s in Paragraphs 10 (if applicable) and 11 of Form No. 174.) 
Your Petitioner therefore (etc., concluding as in Form No. 171). 


(g) See Practice and Procedure, p. 258, ante. 

(h) The jurisdiction of the Court to wind-up is discretionary {Re Metropolitan 
Railway Warehousing Co., Ltd. (1867), 36 L. J. Ch. 827 ; 10 Digest 818, 5329). If, 
e.g., there is an explanation of the delay (ibid.) or if preparations to commence are 
well advanced (Re Petersburg and Viborg Gas Co., [1874] W. N. 196) an order 
would not normally be made. Hence it is advisable to allege in the petition that 
the company is not ready to commence business, when this is the fact. See the 
cases in 10 Digest 817-818, 5326-5334. 

(») See Practice and Procedure, p. 258, ante. As to what amounts to suspension 
of business, see Re Tomlin Patent Horse Shoe Co., Ltd. (1886), 55 L. T. 314; Re Middles¬ 
brough Assembly Rooms Co. (1880), 14 Ch. D. 104 ; 10 Digest 819, 5333 . 5334- 

(k) As there is not an absolute right to have the company wound up, and an 
order wiU not be made if there is a bona fide intention and likelihood of resumption 
of business, any facts negativing this should be stated in the petition. 

C.F. VIA 


T 







274 Proceedings under the Winding-Up Rules [VoL VIA 

177. 

PETITION on grounds that the number ot Members has been reduced 
below the minimum (/). 

{Heading as in Form No. 165.) 

( Preamble, etc., and Paragraphs 1-5 as in Form No. 171.) 

6. Your Petitioner is the holder of.shares in the capital 

of the Company (m). 

7. Owing to certain transfers of shares which were registered in the 

Register of Members in or about., 19..., the number of Mem¬ 

bers (n) was reduced [to one, your Petitioner, only (in the case of a private 
company) or to six, or some lesser number] ] only and since then the number 
of Members has so remained below the minimum fixed by the Companies 
Act, 1948. Your Petitioner became aware of the reduction of the number 
of Members in the course of last week and it is essential in order that 
your Petitioner [and any of his fellow-members who are cognisant of the 
fact] should escape liability under Section 31 of the Companies Act, 1948, 
that the Company should be wound up. 

8. g. {As in paragraphs 10 [if applicable) and n of Form No. 174.) 

Your Petitioner therefore {etc., concluding as in Form No. 171). 


178. 

PETITION by Company on the grounds of inability to pay its debts (0). 

{Heading as in Form No. 165.) 

{Preamble, etc., and Paragraphs 1-5 as in Form No. 171.) 

6. The business carried on by the Company, is that of [South African 
merchants buying and selling goods on commission, and it is the usual 
practice for the firms in the United Kingdom from whom goods are 
purchased on behalf of the Company's customers in South Africa and 
elsewhere to require the goods to be paid for before the Company receives 


(/) Petitions on these grounds are rare, but may be brought for the reason stated 
in para. 6 of the Petition. 

(m) A contributory may petition on this ground without the need for the shares 
being held by him as provided by s. 224 (1) (a) (ii) of the Act; 3 Halsbury's Statutes, 
2nd Edn., 642. 

(n) “ Members ” means actual members and does not include past members, 
representatives of deceased members or trustees of bankrupt members (Re Bowling 
and Welby’s Contract, [1895] 1 Ch. 663, C. A. ; Digest Supp.) 

(0) See Practice and Procedure, p. 258. By s. 224 (1) of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 642), the company itself may present a petition for winding-up. 
This is not very common. In the Irish case of Re Galway and Salthill Tramways Co., 
[1918] 1 1 . R. 62 ; 10 Digest 829, p, it was held that the directors of a company are not 
entitled, under the usual provision in the articles entrusting the management, etc., 
to them, to present a petition without the authority of a general meeting of share¬ 
holders, but that if they do, the petition may be stood over for a meeting of the 
company to be held to decide whether to proceed. This decision is not followed here, 
but where the Articles authorised directors to take proceedings in their own name, 
etc., it was held that, when they presented a petition in their own name, which was 
opposed successfully by a number of shareholders and a minority of directors, the 
directors were not entitled to repay themselves their costs out of the company’s 
assets (Smith v. Manchester (Duke) (1883), 24 Ch. D. 611; 9 Digest 669, 4459). 

As to form of petition when the company has by special resolution resolved that 
it be wound up, see Form No. 173. 
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payment from its customers. The British firms usually give credit to the 
Company for from 7 to 14 days and sometimes a month. The Company 
has therefore to be in a position to finance the business of the clients and 
must negotiate with Bankers its drafts on clients, which are usually 
documentary drafts either at sight or from about 90 to 120 days. The 
Company has made large advances to coffee planters in Kenya, which 
should be repaid out of the proceeds of coffee sold in Great Britain. 
Owing to the prevailing depression the said proceeds of sale have been 
considerably less than the advances (or as the case may bey}. 

7. The Company has book debts owing to it amounting to approxi¬ 
mately £ .. of which the greater proportion are debts outstanding for 

a considerable period of time and some part is in respect of dishonoured 

bills. There are sums amounting to over £ .due to sundry creditors 

and sums owing to the Company's Bankers for advances amounting to 
upwards of £ . 

8. The assets of the Company consist mainly of book debts partly 
secured as hereinbefore stated, but of problematic value and not easy to 
collect within a short period of time. In addition the Company has a 

sum of approximately £ .cash on deposit which is held by the 

.Bank against any liabilities on bills discounted. 

q. The Company has an overdraft on current account with its London 

Bankers of about £ ., but the said Bankers have recently refused 

to grant the Company further facilities either in cash or by way of dis¬ 
counting bills. 

10. The Company's business is in full working order and upwards of 
.men are employed in connection therewith. 

11. The Company is [insolvent and] unable to pay its debts (p). 

12. In the circumstances it is just and equitable that the Company 
should be wound up (q). 

Your Petitioner therefore (etc., concluding as in Form No. 171). 


179. 

PETITION by Creditor who has served a statutory demand for payment (r). 
(Heading as in Form No. 165.) 

(Preamble, etc., and Paragraphs 1-5 as in Form No. 171.) 

6. The Company is indebted to your Petitioner in the sum of (the sum 
must exceed £50) [in respect of a motor car sold and delivered by your 

Petitioner to the Company on the.day of.. 19... (or 

as the case may be )]. 


(p) See note (v) on p. 277, post. 

(q) See note ( w) on p. 277, post. 

(V) Practice and Procedure, p. 258, ante. For paragraph alleging assignment of 
debt in petition by assignee see Form No. 183, Paragraph 5. It should be noted that 
an assignee of part of a debt is not a creditor within the meaning of s. 2 23 (1) of the 
Act (3 Halsbury’s Statutes, 2nd Edn., 641), and cannot therefore serve an effective 
demand for payment thereunder on the non-compliance with which a petition can be 
granted (Re Steel Wing Co., Ltd., [1921] 1 Ch. 349 ; 10 Digest 821, 5346). He is, 
however, a creditor of the company for the purpose of presenting a petition if he can 
establish the company's inability to pay on other grounds. 
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7. On the.day of.,19..., your Petitioner served on 

the Company by leaving it at the registered office of the Company afore¬ 
said a demand under his hand requiring the Company to pay the said sum, 
which demand was in the following terms : 

(Address,) 

To. Limited. 

I hereby pursuant to Section 223 (a) of the Companies Act, 1948, 
demand payment within twenty-one days from the date hereof of the sum 

of £.due from you to me in respect of a motor car sold and delivered 

by me to you on the.day of.. 19. 

Signed . 

Dated the.day of. 19.... 

8. Over three weeks (s) have now elapsed since your Petitioner served 
the said demand, but the Company has neglected to pay or satisfy the 
said sum or any part thereof or to make any offers to your Petitioner to 
secure or compound therefor. 

9. (i 4 s in Paragraph 11, Form No. 178.) 

10. (As in Paragraph 12, Form No. 178.) 

Your Petitioner therefore (etc., concluding as in Form No. 171). 


180 . 

PETITION by Judgment Creditor levying execution against Company 
unable to pay its debts (t). 

(Heading as in Form No. 165.) 

(Preamble, etc., and Paragraphs 1-5 as in Form No. 171.) 

6. The Company is indebted to your Petitioner in the sum of £ .. 

being as to £ .the amount of a Final Judgment obtained by your 

Petitioner against the Company in the [High Court of Justice,. 

Division or .County Court (or as the case may be)] on the 

.day of.,19..., and as to £ .the costs of obtaining 

the said Judgment. The consideration for the said judgment debt was 

[a Bill of Exchange dated the.. 19..., payable on the.. 

19..., accepted by the Company of which bill your Petitioner was the 
holder for value, and which was dishonoured by the Company on presen¬ 
tation or the price of goods sold and delivered by me to the Company on 
. (or as the case may be)]. 

7. On the.. 19..., your Petitioner issued a Writ of fieri 

facias upon the said Judgment and the said execution was duly made by 
the Sheriff of.on the.. 19.... 

8. Your Petitioner has received notice from the said Sheriff that the 
Company had intimated their inability to pay out the execution and 
that the Sheriff upon receiving such intimation proposed to proceed to 
an auction sale of their effects, but that he received information that 
nearly the whole of the plant on the Company’s premises was held under 
hire-purchase agreements. In addition the Sheriff, holds four other writs 


(5) The three weeks must have elapsed before the petition is presented (Re 
Catholic Publishing and Bookselling Co. t Ltd. (1864), 2 De G. J. & Sm. 116; 10 
Digest 819, 5336). 

(J) See Practice and Procedure, p. 258, ante. 
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of execution totalling with expenses £ . In these circumstances, 

with a view to saving expense, your Petitioner decided to withdraw. 

Or 

8. On the.. 19..., your Petitioner issued a Writ of fieri 

facias upon the said Judgment, but on the.. 19..., the 

Sheriff of the County of.. to whom the said Writ was directed, 

returned the same wholly unsatisfied as the Company had no goods or 
chattels within his.upon which execution could be levied. 

Or 

8. On the.your Petitioner issued a Warrant of execution 

upon the said Judgment, but on the., 19..., the Registrar of 

the.County Court made a return to the said execution that 

the same had been levied on the goods of the Company and the sale of such 

goods had realised the sum of £ .and the sum of £ .being the 

balance of the amount of the said Judgment, remained unsatisfied. 

9. [The said Judgment remains wholly unpaid and unsatisfied and 

the amount thereof] or [The said Judgment remains unpaid and unsatis¬ 
fied to the extent of £ .and such sum] is still justly due and owing 

to your Petitioner. 

10. (As in Paragraph 11, Form No. 178.) 

11. (As in Paragraph 12, Form No. 178.) 

Your Petitioner therefore (etc., concluding as in Form No. 171). 


181 . 

PETITION by unpaid Creditor on simple contract (u). 

(Heading, as in Form No. 165.) 

(Preamble, etc., and Paragraphs 1-5 as in Form No. 171.) 

6. The Company is indebted to your Petitioner in the sum of £ . 

for XJfiere state consideration for the debt, with particulars, so as to establish 
that the debt claimed is due, as e.g.) the price of goods sold and delivered by 
me to the Company on the.day of.,19...]. 

7. Your Petitioner has made application to the Company for payment 
of his debt, but the Company has failed and neglected to pay or satisfy 
the same or any part thereof. 

8. The Company is [insolvent and] unable to pay its debts (v). 

9. In the circumstances it is just and equitable that the Company 
should be wound up (w). 

Your Petitioner therefore (etc., concluding as in Form No. 171). 


(«) See Practice and Procedure, p. 258, ante. This form is based on Form No. 5 
in the Appendix to the Companies (Winding-up) Rules, 1949. 

(v) There must be some evidence of this, but neglect to pay after demand made 
would be prima facie evidence even though the demand did not amount to a statutory 
demand under s. 223 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 641. As to the 
jurisdiction of the Court to decide whether there is a bona fide dispute as to the 
existence of the debts, see Re Welsh Brick Industries, Ltd., [1946] 2 All E. R. 197, 
C.A.; 2nd Digest Supp. 

- (w) Although under s. 222 (f) of the Act (3 Halsbury's Statutes, 2nd Edn., 639) 
this is in itself a separate ground for the making of a winding-up order, it is the 
practice to insert it as an additional ground in petitions based on other grounds. 
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182. 

PETITION by Creditor who has made repeated requests for payment and 
where a Receiver has been appointed by Debenture Holders (a). 

(Heading as in Form No. 165.) 

(Preamble, etc., and Paragraphs 1-4 as in Form No. 171.) 

5. The Company is indebted to your Petitioner in the sum of £ ., 

[being the amount of a Bill of Costs for professional services rendered 
and disbursements made by your Petitioner as Solicitor to the Company 

in the year.which said Bill of Costs was delivered to the Company 

on the.day of.. 19..., duly signed as required by 

statute (or as the case may be)2- 

6. Your Petitioner has made repeated applications to the Company 
for payment of the said sum, but the Company has failed and neglected 
to pay or satisfy the same or any part thereof. 

7. On or about the., 19..., the Company created and issued 

a Series of Debentures to secure principal sums amounting to £ ., 

charging the whole of the Company's undertaking and all property what¬ 
soever and wheresoever present and future, including its uncalled capital 
for the time being. 

8. By an Order made on the.. 19..., in the Chancery 

Division of the High Court of Justice upon Motion by.in an 

action on behalf of himself and all other the holders of the said debentures 

the short title and reference to the record whereof is, etc .was 

appointed Receiver and Manager of the assets and undertaking of the 
Company. 

9. The said sum of £ .is still justly due and owing to your 

Petitioner. 

10. (i 4 s in paragraph 8 of Form No. 181.) 

11. (i 4 s in Paragraph 9 of Form No. 181.) 

Your Petitioner therefore (etc., concluding as in Form No. 171). 


183. 

PETITION by Assignee of debt where insolvency is based on admission by 

the Directors (b). 

(Heading as in Form No. 165.) 

( Preamble , etc., and Paragraphs 1-5 as in Form No. 171.) 

6. By an Assignment in writing dated the.day of.'... 

19..., and made between.of the one part and your Petitioner 

of the other part, the said.assigned to your Petitioner 

absolutely the debt of £ .due to him from the Company in respect 

of (here specify the consideration for the debt, with particulars so as to 
establish that the debt claimed is due, as in Forms Nos. 178-182, ante). 

(a) The fact that repeated applications had been made for payment and not 
complied with would be sufficient, but it is usual in practice where debentures have 
been issued to state this fact and the appointment of a receiver (if any), see Re 
Lyric Club (1892), 36 Sol. Jo. 801. 

( 5 ) See Note (r) to Form No. X79, ante. 



















Petitions for Winding-Up 


Vol. VIA] 


279 


Express notice in writing of the said Assignment was given by your 
Petitioner to the Company on the.day of., 19... (c). 

7. [In reply to a letter by your Petitioner requesting payment of 
the said debt your Petitioner received a letter from the [Solicitors or 
Secretary (or as the case may bef\ of the Company that the Company had 

no assets wherewith to pay the same (d) or On the.day of.. 

19..., your Petitioner attended a Meeting at which all the Directors and 
certain of the Creditors of the Company were present. The said Meeting 

was for the purpose of considering a Report of Mr., an 

Accountant, upon the affairs of the Company. The said Directors stated 
at the said Meeting that the Company had no assets out of which the said 
debt could be met. The Report produced to the Meeting confirms this 
statement.] 

8. The said sum of £ .is still justly due and owing to your 

Petitioner. 

9. (As in Paragraph 8 of Form No. 181.) 

10. (As in Paragraph 9 of Form No. 181.) 

Your Petitioner therefore (etc., concluding as in Form No. 171). 


184. 

PETITION by Local Authority in respect of Rates (e). 

(Heading as in Form No. 165.) 

(Preamble, etc., and Paragraphs 1-5 of Form No. 171.) 

6. The Company is indebted to your Petitioners in the sum of £. 

for general rate and costs for the period from., 19..., to 

.. 19..., in respect of the [shop premises or house, etc., as the 

case may be\ known as [No.Street.] 

and of which the Company is the rated occupier. 

7. The said general rate has been duly demanded as provided by law. 

8. The Company has neglected or refused to pay the said general rate. 

9. A Summons in proper form was issued calling upon the Company 
to show cause why they refused or neglected to pay the said sum of 

£ .being the amount due to your Petitioners from the Company in 

respect of general rate as aforesaid, but the Company failed to show cause 

as aforesaid, and on the.. 19..., a distress warrant was issued 

by the Justices sitting at the.Court of Summary Jurisdiction, 

and on the., 19..., your Petitioners' bailiff attended at the 


( c) A petition may be presented by the assignee in equity of a debt (Re Mont¬ 
gomery Moore Ship Collision Doors Syndicate, Ltd. (1903), 72 L. J. Ch. 624 ; 10 
Digest 835, 5459) or of part of a debt (Re Steel Wing Co., Ltd., [1921] x Ch. 349 ; 10 
Digest 821, 5346), but where there has in fact been an absolute legal assignment 
under s. 136 of the Law of Property Act, 1925 (20 Halsbury’s Statutes, 2nd Edn., 
715), the petition should allege the facts which show this. 

(d) See, e.g., Re Flagstaff Silver Mining Co. (1875), L. R. 20 Eq. 268 ; Re Yate 
Collieries and Limeworks Co., [1883] W. N. 171 ; 10 Digest 821, 5348. 

(e) It was held in Liverpool Corporation v. Hope, [1938] 1 K. B. 751 ; [1938] 
1 All E. R. 492 ; Digest Supp., that an action for unpaid arrears of rates would not 
lie, but the case of Re North Bucks Furniture Depositories, Ltd., [1939I Ch. 690; 
[1939] 2 All E. R. 549, decided that the local authority is nevertheless a creditor for 
unpaid rates within the meaning of s. 170 of the Companies Act, 1929 (now s. 224 of 
the 1948 Act; 3 Halsbury’s Statutes, 2nd Edn., 642) and therefore entitled to pre¬ 
sent a petition for winding-up. 
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premises occupied by the Company, but was unable to find any goods and 

chattels of the Company whereon to levy for the said sum of £.[as 

the goods and chattels at the said premises belonged to other persons]. 

10. (As in Paragraph 8 of Form No. 181.) 

11. (As in Paragraph 9 of Form No. 181.) 

Your Petitioners therefore (etc., concluding as in Form No. 171.) 


185. 

PETITION on the ground that it is just and equitable that the Company 
should be wound up : Deadlock (/). 

(Heading as in Form No. 165.) 

(Preamble and Paragraphs 1 and 2 as in Form No. 171.) 

3. The capital of the Company is £100 divided into 100 shares of £1 
each, all of which were issued shortly after the incorporation of the 
Company and have since then stood credited as fully paid in the books 
of the Company as to 50 in the name of your Petitioner and as to the 
remaining 50 in the name of. 

* 4. The objects for which the Company was established were to acquire 
the business of internal decorators and painters then carried on by your 

Petitioner and the said.in partnership and the other objects set forth 

in the memorandum of association. 

5. Shortly after the incorporation of the Company it acquired the 
said business and commenced operations. 

6. The intention of your Petitioner and the said.was to include 

such provisions in the constitution of the Company as would give them an 
equal share in the management of the business, and the Articles of 
Association have therefore at all material times provided and still provide 
that at general meetings each shareholder should on a show of hands 
have one vote and on a poll one vote for each share held by him, and 
that the chairman should not have a casting vote at either general 
meetings of the Company or meetings of the Board of Directors. 

7. Your Petitioner and the said.are the sole Directors of the 

Company. 

8. Until recently the Company has been extremely successful and in 
a winding-up there would be a substantial surplus for the shareholders. 

9. Towards the end of the month of.. 19..., differences arose 

between your Petitioner and the said.as to the mode of conducting 

the business of the Company ; in particular your Petitioner was anxious 
to expand the business of the Company by entering into a contract with 

Messrs.. the well-known contractors, for the internal decoration of 

all buildings which in the next three years they should convert into flats. 
The said.was however strongly opposed to this. Since then the 


(/) Section 222 (f) of the Act (3 Halsbury's Statutes, 2nd Edn., 639) provides 
that a company may be wound up by the Court if the Court is of opinion that it is 
just and equitable that the company should be wound up. The above form is 
given merely as an example of circumstances in which the Court would probably 
make an order, but, as each case must depend on its own facts, no purpose would 
be served by exemplifying numbers of petitions on which the Court has made orders 
in the past. The petition, however, should state in detail facts which, if not dis¬ 
proved, would show that justice and equity, taken in the widest possible sense of the 
terms (see per Crossman, J„ in Re Davis and Collett , Ltd., [1935] Ch. 693, at p. 701), 
require that the company should be wound up. 
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said.has taken less and less interest in the business of the Company. 

Your Petitioner formed the view that the said.intends as long 

as possible to avoid doing any active work in connection with the Company's 
business, which is accordingly left to your Petitioner, although the said 
.continues to enjoy the profits made by the Company. 

10. At a Board Meeting held on the.. 19..., your Peti¬ 
tioner taxed the said.with this, whereupon the said.left the 

Board Meeting and in spite of repeated requests has refused to attend any 
proposed subsequent Board Meetings. It has therefore become impossible 
to conduct the business of the Company, for under the Articles of Associ¬ 
ation of the Company your Petitioner has no power to act alone on behalf 
of the Board of Directors. 

11. In the circumstances it is just and equitable that the Company 
should be wound up. 

Your Petitioner therefore {etc., concluding as in Form No. 171). 


186 . 

PETITION to wind-up (g) or for a Supervision Order (h) when a Voluntary 
Winding-up is already in existence. 

{Heading as in Form No. 165.) 

( Preamble , etc., and Paragraphs 1-5 as in Form No. 171.) 

6. [The Company is indebted to your Petitioner for the sum of 

£ .for goods sold and delivered by your Petitioner to the Company 

on.. but despite repeated demands the Company has failed 

to pay the said sum or any part thereof {or as the case may be).2 

7. On the.day of.. 19..., the Directors of the 

Company filed a Declaration of Solvency pursuant to the provisions of 

Section 283 of the Companies Act, 1948, and on the.day of 

.. 19..., at an Extraordinary Meeting of the Company a 

Special Resolution for the Voluntary Winding-up thereof and the appoint¬ 
ment of.as Liquidator was duly passed. 

8. The goodwill of the Company’s business and the premises on which 

it has been carried on were on or about the.day of.. 

19..., sold by the said.as such Liquidator for the sum of £. 

9. The Company is insolvent and unable to pay its debts, but there 
should be a substantial dividend for its creditors. 

10. [Notwithstanding the long time which has elapsed since his 
appointment as Liquidator, and the realisation of the principal assets of 
the Company, and repeated applications by your Petitioner, the said 
.has taken no further steps in the liquidation of the Company, 


(g) The voluntary winding-up does not bar the right of any creditor or contri¬ 
butory to have it wound up by the Court, but in the case of an application by a 
contributory the Court must be satisfied that the rights of the contributories will be 
prejudiced by a voluntary winding-up. See s. 310 of the Act; 3 Halsbury’s Statutes, 
2nd Edn., 694. 

(h) Where a company is being wound up voluntarily the Court may make an 
order that the voluntary winding-up shall continue subject to such supervision of 
the Court and with such liberty for creditors, contributories or others to apply to the 
Court and generally on such terms and conditions as the Court thinks just (s. 311 of 
the Act; 3 Halsbury’s Statutes, 2nd Edn., 695). 
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and has given no indication that he intends to take any such steps (or 
as the case may be).2 

ii. [In the circumstances the Voluntary Winding-up cannot be con¬ 
tinued with due regard to the interests of the Creditors, and it is just and 
equitable that the Company should be wound up by the Court. 

Or, where a Supervision Order is prayed : 

In the circumstances it is necessary for the protection of the Creditors 
that the Voluntary Winding-up should be continued subject to the 
supervision of this Honourable Court.] 

frour Petitioner therefore (etc., concluding as in Form No. 171, ante). 

Or, where a Supervision Order is prayed : 

Your Petitioner therefore humbly prays as follows : 

(1) That the Voluntary Winding-up of.. Limited may be 

continued but subject to the supervision of this Honourable Court. 

(2) Or that such other Order may be made in the premises as to 
the Court shall seem just.] 

Note .—It is intended to serve this Petition on.. Limited and on 

.of.. the Liquidator appointed in the Voluntary Winding-up 

thereof. 


187. 

PETITION to Wind-up an Oversea Company. 

(Heading as in Form No. 165.) 

(Preamble, etc., as in Form No. 171.) 

1.(hereinafter called " the Company ”) was estab¬ 
lished under the laws of the [Empire of Russia in the year.as a 

Company with limited liability (or as the case may is)]. 

2. The objects for which the Company was established were to carry 
on business [as bankers, to discount Russian and foreign bills, and 
generally to transact all kinds of financial and mercantile business, and 
for the other objects specified in the statutes of the Company (or as the 
case may is)]. 

3. The original capital of the Company was [.roubles, divided 

into.shares of.roubles each, which capital was subsequently 

increased until it amounted to.roubles, divided into.shares 

of.roubles each (or as the case may is)]. 

4. The principal place of business was [Petrograd], but the Company 
was authorised to establish and open branches in other parts of [Russia] 
and elsewhere, and branches were opened (inter alia) in London [and 
Paris.] 

5. In the year.the Company commenced to carry on business 

at.. London, and on or about.the required 

particulars with regard to the Company pursuant to [Section 274 of the 
Companies (Consolidation) Act, 1908 or Section 344 of the Companies 
Act, 1929 or Section 407 of the Companies Act, 1948] were filed with the 
Registrar of Companies. 

6. [On the.day of.,19.. .(i.e. the date of the presenta¬ 

tion of the petition , or immediately before), the names and addresses of 
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the persons in this country registered under Section 407 of the Companies 
Act, 1948, with the Registrar of Companies as being authorised to accept 
on behalf of the Company service of process and any notices required to 
be served on the Company were as follows, namely : {specify them as 
they appear in the register). 

7. In the course of its business the Company incurred a number of 
debts in this country [and at all material times had and now has con¬ 
siderable assets in this country {or as the case may be]\. 

8. The Company is now indebted to your Petitioner for the sum of 

£ .[and upwards, representing the proceeds of sales of. 

and.sold by the Company on behalf of your Petitioner from 

time to time and not paid or accounted for by the Company to your 
Petitioner {or as the case may bey\. 

9. By a decree of the [14th December, 19173, the Company was dis¬ 
solved under the laws of [the Union of the Socialist Soviet Republics, 
and there is now no person or body of persons or corporation from whom 
your Petitioner can obtain payment of the indebtedness of the Company 
to your Petitioner or who can be sued by your Petitioner in respect 
thereof]. 

10. In the circumstances aforesaid, the Company is an unregistered 
Company which [has been dissolved within the meaning of Section 399, 
of the Companies Act, 1948 {or as the case may 6e)], and it is just and 
equitable that the Company should be wound up. 

Your Petitioner therefore (etc., concluding as in Form No. 171). 

Note .—It is intended to serve this Petition on (the persons whose 
names are given in the register). 


188 . 

PETITION to wind-up a Company which has been struck off the Register (i). 

(Heading as in Form No. 165.) 

(Preamble , etc., as in Form No. 171.) 


1., Limited (hereinafter called “ the Company ”) was 

incorporated on the.. 19..., under the Companies Act, 1929, 


as a company limited by shares and was dissolved pursuant to Section 
353 of the Companies Act, 1948, on or about the.. 19.... 

2, 3, 4 and 5. (As in paragraphs 2, 3, 4 and 5 of Form No. lyi.) 

6, 7, 8 and 9. (^ 4 s in paragraphs 6, 7, 8 and 9 of Form No. 180 or as 
the case may be.) 

10. According to the file at the Companies Registry the name of the 
Company has been struck off the Register of Companies pursuant to 
Section 353 of the Companies Act, 1948, and the Company was thereby 
dissolved on or about the.. 19.... 

11 and 12. (i 4 s in paragraphs 8 and 9 of Form No. 181.) 

Your Petitioner therefore humbly prays as follows : 

(1) That the name of.. Limited may be restored to 

the Register of Companies. 

(2) That.. Limited may be wound up by the Court 

under the provisions of the Companies Act, 1948. 


(*) See Practice and Procedure, p. 258, ante. 
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(3) That such other order may be made in the premises as to the 
Court shall seem just. 

And your Petitioner will ever pray, etc. 

Note .—It is intended to serve this Petition on.. Limited 

and on the Solicitor for the affairs of Her Majesty's Treasury. 


189* 

PETITION to wind-up an Unregistered Company. 

{Heading as in Form No. 165.) 

„ {Preamble, etc., as in Form No. 171.) 

1. The.Superannuation Fund (hereinafter called “ the 

Company ") is an unregistered Company within the meaning of Section 
398 of the Companies Act, 1948. 

2. The office of the Company is at.in the County of 


3. The Company has no nominal capital. 

4. The objects for which the Company was established are set forth 
in its printed Rules which read as follows :— 


Rules. 

“ No. 1—That the name of the Society shall be ‘ The. 

Superannuation Fund/ " 

“ No. 2—That one of the objects shall be to provide each con¬ 
tributory member with a Superannuation Allowance/' 

“ No. 3—The Fund shall be managed by the Secretary, Treasurer 
and Three Trustees, and a Committee of four members." Etc., etc. 


5. Owing to abnormal conditions created by the War the number of 
members subscribing to the said Fund has been considerably reduced and 
in addition the average age of the members remaining is very much higher 
than the average age of the members when the Fund was originally 
constituted. 

6. In accordance with the said Rules a sum of £ .a week was 

recently being paid in pensions to men over 63 years of age whereas the 
net income being received from subscriptions was £ .a week. 

7. The funds in hand derived from subscriptions from the inauguration 

of the Fund to the present time consists of : . Owing to 

the fall in the number and amount of the weekly subscriptions the funds 
in hand are insufficient to meet the obligations and liabilities of the 
Company. 

8. The Petitioners are the Trustees of the said Company. 

9. There are and were at all material times.members of the said 

Company,.subscribing members and.annuitants. 

10. A Meeting of the members of the Company was held on the 

.,19..., at.when the following Resolutions were 


" (1) That by reason of the Fund being insolvent the three 

Trustees be authorised and directed to petition the. 

Court for the winding-up of the Fund. 

“ (2) That all subscriptions to the Fund and all payments by the 
Fund to Superannuation shall cease after the.. 19.../' 
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11. On the.. 19..., Notice of the said Meeting, setting 

out the terms of the above resolutions which were to be proposed, was 

given to all the members of the Company,.members attended the 

said Meeting, .subscribing members and.annuitants. The 

said resolutions were carried by.votes against.all the said 

.being subscribing members and the.being annuitants. 

12. In the circumstances it is just and equitable that the Company 
should be wound-up. 

Your Petitioners therefore {etc., concluding as in Form No. 171). 

Note. —It is intended to serve this Petition on.of. (j). 


190. 

SUMMONS for directions where Petitioner is a Contingent or Prospective 
. Creditor (A). 

(Heading as in Form No. 165.) 

Let all parties concerned (etc., as in Form No. 168) that— 

(1) A certificate be granted that the Petition herein discloses a prima 
facie case. 

(2) The amount of security for costs to be given by the Petitioner may 
be fixed, and 

(3) A date may be appointed for the hearing of the Petition. 

Dated (etc., as in Form No. 168). 


191. 

ORDER for security in the case of a Petition by a Contingent or 
Prospective Creditor (/). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.day of., 

19.. ., of.. the Petitioner named in the Petition preferred 

unto this Court in the above matters on the.day of.. 

19.. .. 

And Upon Hearing the Solicitors for the Applicant. 

And Upon Reading the said Petition and the Affidavit of. 

filed the.. 19... : It is Ordered that the said (Petitioner) do 

give security for the costs of the above-named.. Limited of 

the said Petition by-making the lodgment in Court as directed in the 
Schedule hereto. 

And this Order is without prejudice to any application by the said 
.. Limited for further security. 


(j) The dissentient members should be asked to nominate one of their number 
to be made a Respondent and to be served with the petition ( Morgan’s Brewery Co. 
v. Crosshill, [1902] 1 Ch. 898). 

(h) See Practice and Procedure, p. 260, ante. 

( 1 ) See Practice and Procedure, p. 260, ante. 
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Lodgment Schedule. 

In the High Court of Justice, Date of Order.. 19.... 

Chancery Division, 

Companies Court. 

Title of cause or matter i— 

Re ., Limited 

and 

Re the Companies Act, 1948. No.of. 

Ledger Credit as above “ Security for costs of Respondent Company." 


Particulars of Funds to be 
lodged to the Account of 
the Accountant General 

Person to make 
the Lodgment. 

Amounts. 

Money. 

Securities. 

Cash 

of. 

(the Petitioner) 

£ . 



192. 

CERTIFICATE to be indorsed on Petition by a Contingent or Prospective 

Creditor. 

{Heading as in Form No. 165.) 

I Hereby Certify that a prima facie case for winding-up the within- 

named .. Limited has been established to the satisfaction of 

the Court and security for costs has been given in the sum of [fifty pounds] 

The evidence adduced consists of the Order dated the.. 

19..., and the Certificate of Lodgment dated the., 19.... 

Dated the.day of., 19.... 

Registrar. 


193. 

AFFIDAVIT verifying Petition presented by a person or firm (m). 

{Heading as in Form No. 165.) 

I,., of (here insert the address and a description of the deponent), 

make oath and say that such of the statements in the Petition now pro¬ 
duced and shown to me, and marked with the letter A, as relate to [my 
own acts and deeds] [or, if the petitioner is a firm the acts and deeds of my 
said firm] are true and such of the said statements as relate to the acts 
and deeds of any other person or persons I believe to be true. 

Sworn, etc. 


(m) See Practice and Procedure, p. 261, ante. This form is based on Form No. 9 
in the Appendix to the Companies (Winding-up) Rules, 1949. 
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194. 

AFFIDAVIT verifying Petition of a Limited Company (n). 

{Heading as in Form No . 165.) 

I,., of {here insert the address and a description of the deponent), 

make oath and say as follows : 

1. I am [a Director] [the Secretary] of.Company, 

Limited, the Petitioner in the above matter, and am duly authorised by 
the said Petitioner to make this Affidavit on its behalf. 

2. Such of the statements in the Petition now produced and shown to 
me marked with the letter A as relate to the acts and deeds of the said 
Petitioner are true, and such of the statements as relate to the acts and 
deeds of any other person or persons I believe to be true. 

Sworn, etc . 


195. 

AFFIDAVIT by Attorney for Petitioner verifying Petition (0). 

{Heading as in Form No . 165.) 

I,.. of {here insert the address of the deponent ), a Solicitor of the 

Supreme Court, make oath and say as follows : 

1. I have acted on behalf of my firm, Messrs.. as Solicitor 

to the Petitioner in this matter in connection with their dealings with 
the above-named Company (hereinafter called “ the Company ”) and 
in connection with the action referred to in the petition herein which is 
now produced and shown to me marked “ ....” 

2. I have been duly authorised by the Petitioner herein to make 

this Affidavit on its behalf. I hold a Power of Attorney dated the. 

day of.. 19..., empowering me {inter alia) to present a 

Petition for the winding-up by the Court of the Company and to make 
all necessary affidavits on the Petitioner's behalf in relation thereto in 
respect of the amount due on the Final Judgment referred to in the said 
Petition. The said Power of Attorney is now produced and show to me 
marked “ 

3. Such of the statements in the said Petition as relate to the acts 
and deeds of the Petitioner are within my own knowledge true and such 
of the statements as relate to the acts and deeds of any other person or 
persons I believe to be true. 

Sworn, etc. 


(«) This form is based on Form No. 10 in the Appendix to the Companies (Wind¬ 
ing-up) Rules, 1949. 

(0) In Re African Farms, Ltd., [1906] 1 Ch. 640 ; 10 Digest 850, 5632, it was held 
that r. 30 of the Companies (Winding-up) Rules, 1949, is merely directory as to the 
kind of affidavit to be accepted as evidence, and that it is open to the Court in a 
proper case to accept an affidavit which, in an ordinary case coming before the Court, 
would be accepted as sufficient evidence. See also Re Fortune Copper Mining Co. 
(1870), L. R. 10 Eq. 390 ; 10 Digest 850, 5630. The Solicitor of the Inland Revenue 
has made the affidavit in petitions based on the non-payment of income tax (Re 
Brandy Distillers Co. (1901), 17 T. L. R. 272, C.A.; 10 Digest 850, 5636). 
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196. 

SUMMONS for extension of time for filing Affidavit verifying Petition (p). 
(Heading as in Form No. 165 .) 

Let all parties concerned attend, etc. (continue as in Form No. 168), for 
an order that the time for filing the Affidavit verifying the Petition herein 
be extended to the.. 19.,.[and that the costs of this applica¬ 

tion be costs of the said Petition]. 

Dated (conclude as in Form No. 168). 


197. 

AFFIDAVIT of Service of Petition on the Company, members, officers, 

or servants (q). 

(Heading as in Form No. 165.) 

In the Matter of a Petition dated the.. 19.... 

I, ., of (here insert address and description of deponent ), 

make oath and say : 

1. (In the case of service of Petition on a Company by leaving it with a 
member , officer , or servant at the registered office , or if no registered office at 
the principal or last known principal place of business of the Company.) 

That I did on.day, the.day of.. 19..., serve 

the above-named Company with the above-mentioned Petition by deliver¬ 
ing to and leaving with (name and description) a member [or officer] [or 
servant] of the said Company a copy of the above-mentioned Petition, 
duly sealed with the seal of the Court, at (office or place of business as afore¬ 
said ), before the hour of.in the.noon. 

2. (In the case of no member , officer , or servant of the Company being 
found at the registered office or place of business.) 

That I did on.day, the.day of.,19..., having 

failed to find any member, officer, or servant of the above-named Company 
at (here state the registered office or place of business ), leave there a copy of 
the above-mentioned Petition, duly sealed with the seal of the Court, 

before the hour of.in the.noon (add where such sealed copy 

was left , e.g., affixed to door of office , or placed in letter box , or otherwise (r).) 

3. (In the case of directions by the Court as to the member , officer , or 
servant of the Company to be served.) 

That I did on.day, the.day of.. 19..., serve 

(name or names and description) with a copy of the above-mentioned 
Petition, duly sealed with the seal of the Court, by delivering the same 
together with a true copy of the Order for substituted service dated the 

.,19..., personally to the said.. at (place) before 

the hour of.in the.noon. 

4. The said Petition is now produced and shown to me, marked "....” 

Sworn] etc. 

t p ) See Practice and Procedure, Note (4) to Item 3, p. 261. 

(^) See Practice and Procedure, p. 262, ante. This form is based on Form No. 7 
in the Appendix to the Companies (Winding-up) Rules, 1949. 

(r) It has been held that the rule ought to be strictly adhered to, and that where 
no member, officer or servant of the company can be found at the Registered Office, 
and it is consequently served by merely being left there, the affidavit ought to state 
not merely that no officer or servant, but also no member of the company, could be 
found there (Re Hatcham Motor Garage Co., Ltd. (1916), 32 T. L. R. 399; 10 Digest 
* 49 . 5625). 
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198. 

AFFIDAVIT 0! Service of Petition on Liquidator (s). 

[Heading as in Form No. 165.) 

In the Matter of a Petition, dated the.. 19..for Winding- 

up the above Company [by or under the supervision of] the Court [as the 
case may be). 

I,.. of.. make oath and say : 

That I did, on.day, the.day of., 19..., serve 

[name and description) the Liquidator of the above-named Company with 
a copy of the above-mentioned Petition, duly sealed with the seal of the 

Court, by delivering the same personally to the said.at 

[place), before the hour of.in the.noon. 

The said Petition is now produced and shown to me, marked “ ....” 

Sworn, etc . 


199. 

SUMMONS for substituted service of the Petition (/). 

[Heading as in Form No. 165.) 

Let all parties concerned attend, etc., [continue as in Form No. 168) on 
the hearing of an application on the part of the Petitioner herein for an 
order that service of the Petition presented herein by [sending a copy of 
the said Petition together with a copy of the Order to be made herein 

through the post prepaid in an envelope addressed to.. 

of.. a director of the Company, at.. or as may 

be, specifying the particular method of service proposed, e.g. advertisement 
of notice of the said Petition and of the Order to be made herein, in 
[specify papers )], may be deemed good and sufficient service of the said 
Petition upon the above-named.. Limited. 

Dated [conclude as in Form No. 168). 


200 . 

AFFIDAVIT in support of Summons for substituted service of the Petition. 

[Heading as in Form No. 165.) 

I,.of [here insert address of the deponent) Clerk to Messrs. 

of the same address make oath and say as follows : 

1. My said Principals are the Solicitors for.the Petitioner 

herein and subject to their supervision I have the conduct of these pro¬ 
ceedings on the Petitioner's behalf. 

2. On the.. 19..., I inspected the file of the above-named 

., Limited (hereinafter called “ the Company ”) at the Com¬ 
panies Registry and ascertained that the Registered Office of the Company 
was situate at. 

(s) This form is based on Form No. 8 in the Appendix to the Companies (Winding- 
up) Rules, 1949. 

(/) See Practice and Procedure, p. 262, ante . 

C.7. VIA 


U 
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3. The Particulars of the Directors and Secretary registered with the 

Registrar of Companies on the.. 19..., pursuant to Section 

200 of the above-mentioned Act shows that (a) the Directors of the Com¬ 
pany are.of.(who holds.shares of the Company) 

and.of.(who holds.shares) and (b).of 

.is the Secretary of the Company. [The only other share¬ 
holders of the Company are.and.who hold 

respectively.and.shares or set out names of principal share¬ 

holders showing number of shares held .2 

4. On the.. 19..., I attended at.aforesaid 

that being the Registered Office and only known place of business of the 
Company and found only a vacant site the premises formerly known as 
.having been demolished (or as the case may be). 

5. Having regard to the foregoing I respectfully submit to this 
Honourable Court that an Order should be made as asked by the Summons 
herein. 

<Swom, etc. 


201 . 

ORDER for substituted service of Petition. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.19..., of 

.of.the Petitioner named in the Petition preferred unto 

this Court in the above matters on the.. 19... And Upon 

Hearing the Solicitor for the Applicant And Upon Reading the said Peti¬ 
tion the Affidavit of.. filed the.. 19...(verifying the said 

Petition) and the Affidavit of.filed the.. 19.... 

It Is Ordered that service of the said Petition (having the Order of the 
Court endorsed thereon that all parties concerned do attend the Court on 
the said Petition on the.. 19...) 

In the case of personal service upon a Director 
by serving a sealed copy thereof endorsed as aforesaid together with a 

true copy of this Order personally upon.of.(a 

Director of the above-named Company) be deemed good and sufficient 
service of the said Petition on the said.. Limited. 

In the case of service by post upon a Director 
by sending a sealed copy thereof endorsed as aforesaid together with a 

true copy of this Order by prepaid letter post addressed to.at 

.(a Director of the above-named Company) be deemed good 

and sufficient service of the said Petition on the said.. 

Limited. 

In the case of service by advertisement 

Upon the Application by Summons. 

And Upon Hearing. 

And Upon Reading. 

It Is Ordered that publication by advertisement on or before.day 

the.day of.. 19..., in the form set out in the Schedule 

hereto of the above-mentioned Petition and of this Order in the " London 
Gazette ” and the ".” newspaper be deemed good and suffi¬ 
cient service of the said Petition upon the above-named.. 

Limited. 
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The Schedule before referred to. 

(Heading as above.) 

Notice is hereby given that a Petition for the winding-up of the above- 

named Company by the High Court of Justice was on the., 

19..., presented to the said Court by.of.and 

that the said Petition is directed to be heard before the Court sitting at 

the Royal Courts of Justice, Strand, London on the., 19... 

(in cases where hearing of Petition not already advertised continue as in 
Form No. 204). 

And Notice is hereby further given that by an Order dated the 

.. 19..., the Court ordered that publication by advertisement 

not later than the.. 19..., in this form of the said Petition and 

of the said Order in the " London Gazette” and the ".” 

newspaper be deemed good and sufficient service of the said Petition upon 
the said.. Limited. 


of. 

Solicitors for the Petitioner. 

(In cases where hearing of Petition not already advertised insert Note as 
in Form No. 204). 


202 . 

ORDER for substituted service on the Liquidator of Petition for Winding- 
up where Voluntary Winding-up in progress. 

(Heading as in Form No. 165.) 

Upon the Application by Summons (etc., as in Form No. 201.) 

It Is Ordered that service of the said Petition (having the Order of 
the Court endorsed thereon that all parties concerned do attend the 

Court on the said Petition on the.. 19...), by sending a 

sealed copy thereof indorsed as aforesaid together with a true copy of this 

Order by prepaid letter post addressed to.. at.. in the 

County of.. be deemed good and sufficient service of the 

said Petition upon the said.. the Liquidator of the above-named 

Company in the Voluntary Winding-up thereof. 


203. 

AFFIDAVIT proving Substituted Service of Petition (u). 

(Heading as in Form No. 165.) 

In the matter of a Petition dated the.. 19..., for winding- 

up the above-named Company by the Court. 

I,., of (here insert the address and a description of the deponent), 

make oath and say as follows: 

1. I did on the.day of.. 19..., serve the above- 

named Company with the above-named Petition [by serving a copy 

(ft) The precise form of the affidavit will depend upon the terms of the particular 
order, and it mtfst show that the order has been strictly complied with. 
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thereof duly sealed with the seal of the Court and having the order of the 
Court indorsed thereon that all parties concerned do attend the Court on 

the said Petition on the.day of., 19..., together with 

a true copy of the Order herein dated the.day of.. 

19..., personally upon.at.before the hour of 

.o'clock in the.noon on the said.day of. 

19..., pursuant to the said Order (or as the case may be, following the 
terms of the orderf\. 

2. The said Petition is now produced and shown to me marked".'' 

Sworn, etc . 


204. 

ADVERTISEMENT of Petition (v). 

(Heading as in Form No. 165 (w).) 

Notice is hereby given that a Petition for the Winding-up of the above- 
named Company [by or if the winding-up is to be subject to supervision subject 

to the supervision of] the High Court of Justice {or the. 

County Court (or as the case may be )2 was, on the.day of., 

19..., presented to the said Court by (here insert name and address of peti¬ 
tioner). And that the said Petition is directed to be heard before the Court 

sitting at.on the.day of.. 19... ; and any 

Creditor or Contributory of the said Company desirous to support or 
oppose the making of an order on the said Petition may appear at the 
time of hearing in person or by his Counsel {in the County Court Solicitor 
or Counsel] for that purpose ; and a copy of the Petition will be furnished 
by the undersigned to any Creditor or Contributory of the said Company 
requiring such copy on payment of the regulated charge for the same. 

Signed (Name) 

(Address) 

Solicitors for the Petitioner (s). 

Note .—Any person who intends to appear on the hearing of the said 
Petition must serve on or send by post to the above-named, notice in 
writing of his intention so to do. The notice must state the name and 
address of the person, or, if a firm, the name and address of the firm, 
and must be signed by the person or firm, or his or their solicitor (if any), 
and must be served, or if posted, must be sent by post in sufficient time 

to reach the above-named not later than. (a) o'clock in the afternoon 

of the.of., 19.... 


(v) See Practice and Procedure, p. 263, ante. This form is based on Form 6 in the 
Appendix to the Companies (Winding-up) Rules, 1949. 

(w) The heading in the advertisement must correspond with the heading of the 
Petition and must not contain any tendentious or illustrative matter (such as "trading 

as.”) on whatever grounds it is sought to be introduced (Practice 

Note, [1948] W. N. 481). 

(a) If the day appointed for the hearing of the petition is a Monday then 1 p.m. 
on the Saturday previous to such Monday; if the day appointed for the hearing is 
on any other day then 6 p.m. on the day immediately preceding the day so appointed 
(Companies (Winding-up) Rules, 1949, r. 34). 
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205. 

SUMMONS to abridge time for Advertisement of Petition (6). 

(Heading as in Form No. 165.) 

Let all parties concerned (etc., as in Form No. 168) on the hearing of 
an application on the part of the Petitioner herein for an order that the 

date for the hearing of the said Petition may be extended to the.day 

of., 19..., or such other day as the Court shall appoint, or in 

the alternative that the time for advertising the said Petition be abridged. 

Dated (etc., as in Form No. 168). 


206. 

SUMMONS for the appointment of a Provisional Liquidator (c). 

(Heading as in Form No. 165.) 

Let the above-named., Limited [or where the application 

is ex parte all parties concerned] attend (etc., as in Form No. 168), on the 

hearing of an application of.. of., the Petitioner 

herein, for an order that the Official Receiver [or some other fit and proper 
person] be appointed as Provisional Liquidator of the above-named 
Company. 

Dated (etc., as in Form No. 168). 


207. 

AFFIDAVIT in support of Summons for the appointment of a 
Provisional Liquidator. 

(Heading as in Form No. 165.) 

I, ., of (here insert the address and a description of the deponent), 

make oath and say as follows : 

1. I crave leave to refer to the Petition herein. The shipping business 
carried on by the above-named Company (hereinafter called “ the Com¬ 
pany ”) extends over a wide area, and the Company's fleet which is well 
known in shipping circles is in active employment on services between the 
United Kingdom and New York and between the United Kingdom and 
Bombay and Karachi. The goodwill of the Company in its shipping 
business is of considerable value and would be seriously damaged, if not 
destroyed, in the event of its services being discontinued or hampered. 

2. The Company has no liquid assets upon or from which it can raise 
funds ; its bankers have refused further advances, and certain of the 
creditors in foreign ports have threatened proceedings against certain of 
the Company's ships. 

3. The Directors have been in negotiation for the sale of the business 
for some time as a going concern, and it is essential that the Company's 
business and undertaking be maintained and protected from jeopardy 
pending the hearing of the Petition so that the valuable goodwill will be 
preserved and the possible sale of the undertaking as a whole not 
prejudiced. 


(b) See Practice and Procedure, p. 264, ante. 

(c) See Practice and Procedure, p. 264, ante. 
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4. (Here set out in detail other relevant facts as to the financial position 
of the Company, with particulars of purposes for which money is immediately 
required, and the amount.) 

5. In these circumstances it is in my submission necessary that a 
Provisional Liquidator should be appointed to protect the Company's 
business pending the hearing of the said Petition with leave to borrow 
money and that money so borrowed shall be a first charge on the 
undertaking. 

Sworn, etc. 


208 . 

ORDER appointing Official Receiver as Provisional liquidator (d). 

{Heading as in Form No. 165.) 

Upon the Application by Summons dated the.day of.. 

19..., of [.of.in the.of. 

the Petitioner named in the Petition preferred unto this Court in the above 

matters on the.. 19 ...(or as the case may 6e)] And Upon 

Hearing [the Solicitors] for the Applicant [and for the above-named 
Company (the Respondent) or and no one appearing for or on behalf of 
the above-named Company (the Respondent) although it has been duly 

served with the said Summons as by the Affidavit of.filed the 

.. 19..., appears] And Upon Reading the said Petition the 

Affidavit of.filed the.. ^...(verifying the said 

Petition), and the Affidavit of.filed the.. 19... 

(or as the case may be) 

[And the Applicant by his Counsel or Solicitors (as the case may be) 
undertaking to abide by any order which the Court may make as to 
damages in case the Court shall be of opinion that the above-named 
Company shall have sustained any by reason of this Order which the 
Applicant ought to pay (0).] 

This Court doth hereby appoint one of the Official Receivers attached 
to the Court to be Provisional Liquidator of the above-named Company 
until the hearing of the said Petition or further order (or as the case may be). 
And the Court doth hereby limit and restrict the powers of the said 
Provisional Liquidator to the following acts, that is to say {here describe 
the acts which the provisional Liquidator is to be authorised to do and the 
property of which he is to take possession (/), as: 

To taking possession of, collecting and protecting the assets of the 
above-named Company but such assets are not to be distributed or parted 
with until further Order]. 

Note. —It will be the duty of such of the persons as are liable to make 
out or to concur in making out a Statement of Affairs as the Official 
Receiver may require to attend on the Official Receiver at such time and 
place as he may appoint and to give him all information he may require (ff). 


(d) This form is based on Form No. 11 in the Appendix to the Companies (Wind- 
ing-up) Rules, 1949. 

(e) See Practice and Procedure, Note (3) to Item 8 (a), p. 264, ante. 

(/) This is necessary. See s. 238 (4) of the Act (3 Halsbury’s Statutes, 2nd 
Edn., 652) and Companies Winding-up Rules, 1949, r. 31 (2). 

(ff) See note (k), p. 297, post. 
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209. 

ORDER appointing as Provisional Liquidator a person other than the 

Official Receiver. 

[Heading as in Form No. 165.) 

Upon the Application [etc., as in Form No. 208). 

And the Applicants as Solicitors of the Supreme Court having under¬ 
taken in writing to be responsible for the acts and defaults and receipts 

of., the Provisional Liquidator hereinafter appointed, until 

he shall have given security as hereinafter directed : 

The Court doth hereby appoint.of.in the 

.of.to be Provisional Liquidator of the above- 

named Company until the hearing of the said Petition or further order 

And It Is Ordered that the said.as such Provisional 

Liquidator do forthwith give security to the satisfaction of the Board of 
Trade 

And the Court doth hereby limit and restrict the powers of the said 
Provisional Liquidator to taking possession of, collecting and protecting 
the assets of the above-named Company, but such assets are not to be 
distributed or parted with until further Order. 


210 . 

LIST of Parties attending the hearing of the Petition (g). 

[Heading as in Fbrm No. 165.) 

The following are the names of the persons who have given notice of 

their intention to attend the hearing of the petition herein, on the. 

day of.. 19.... 


Name. 

Address. 

Name and Ad¬ 
dress of Solici¬ 
tor of Party 
who has given 
notice. 

Creditors. 
Amount 
of Debt. 

Contribu¬ 
tories. Num¬ 
ber of 
Shares. 

Opposing. 

Support¬ 

ing. 









Or 

[If no notice of intention to appear has been given.) 

No notice of intention to appear on the hearing of the petition herein 
has been received. 

Dated this.day of.,19.... 

[Signature.) 

of [address stated in advertisement 

of petition) [Agent for. 

of.] Solicitor for the said 

Petitioner. 


(g) See Practice and Procedure, p. 266, ante . 
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211 * 

ORDER for Winding-up by the Court (h). 

{Heading as in Form No. 165.) 

Upon the Petition of [the above-named., Limited whose 

registered office is situate at.in the.of. 

or .. Limited whose registered office is situate at. 

in the.of.[and of.of. 

in the.of.[a] Creditors] of the above-named 

[Respondent;] Company, or .. of.[and of 

.. of.] [a Contributory or Contributories] of 

the above-named [Respondent] Company on the.. 19..., 

preferred unto this Court. 

And Upon Hearing Counsel for the Petitioner [and for the above- 
named [Respondent] Company [and, where the Company is being wound 

up voluntarily , .the Liquidator appointed in the Voluntary 

Winding-up thereof] [and for.and.. respec¬ 

tively Creditors of the said [Respondent] Company supporting the said 

Petition] [and for.and.. respectively Creditors 

of the said [Respondent] Company opposing the said Petition] [and 

for.and.. respectively contributories of the said 

[Respondent] Company supporting the said Petition] [and for. 

and.. respectively Contributories of the said [Respondent] 

Company opposing the said Petition] \when the Company does not appear: 
at the hearing add : And no one appearing for or on behalf of the said 
[Respondent] Company although it has been duly served with the said 

Petition as by the Affidavit of.. filed the.. 19..., 

appears],] And Upon Reading the said Petition, the Affidavit of 

.filed the.,19... (verifying the said Petition), the 

" London Gazette” dated the.. 19...and the ".” 

newspaper dated the.. 19... (each containing an advertisement 

of the said Petition), the Affidavit of.filed the., 

19..., the Affidavit of.filed the.. 19..., and the 

Exhibits in the said Affidavits respectively referred to : 

This Court Doth Order that the said., Limited be wound 

up by this Court under the provisions of the Companies Act, 1948. 

And It Is Ordered that one of the Official Receivers attached to this 

Court [or.] be constituted Provisional Liquidator of the 

affairs of the said Company (i). 

[And It Is Ordered that the costs of the Petitioner and of the said 
Company of the said Petition be taxed and paid out of the assets of the 
said Company. 

Or 

And It Is Ordered that the costs of the Petitioner and of the said Com¬ 
pany and of the said Creditors supporting the said Petition be taxed and 
paid out of the assets of the said Company, but on such taxation only 


{h) See Practice and Procedure, p. 267, ante. This form is based on Form No. 16 
in the Appendix to the Companies (Winding-up) Rules, 1949. 

(*) Seess. 233 and 234 of the Act; 3 Halsbury’s Statutes, 2nd Edn. f 649. Under 
s. 234 the High Court may, for example, appoint the Official Receiver attached to a 
County Court in cases when the details of the liquidation can most conveniently be 
carried out locally. 
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one set of costs is to be allowed between the said Creditors supporting (j) 
or as the case may be\. 

Note .—It will be the duty of such of the persons as are liable to make 
out or to concur in making out a Statement of Affairs as the Official 
Receiver may require to attend on the Official Receiver at such time 
and place as the Official Receiver may appoint, and to give him all 
information he may require (&). 


212 . 

ORDER adjourning Petition pending the convening of a Meeting of 
Creditors pursuant to Section 346 of the Companies Act, 1948 (/). 

(Heading as in Form No. 165.) 

Upon the Petition of.. Limited whose registered office is 

situate at.in the.of.a Creditor of 

the above-named Respondent Company on the., 19..., 

preferred unto this Court praying that the above-named Respondent 
Company might be wound up by the Court under the provisions of the 
above-mentioned Act or that such other Order might be made in the 
premises as to the Court should seem just 

And Upon Hearing Counsel for thd' Petitioner, for the said Respondent 

Company and.. the Liquidator appointed in the Voluntary Winding- 

up thereof, [for.and two others respectively Creditors of the 

said Respondent Company supporting the said Petition and for. 

and two others respectively Creditors of the said Respondent Company 
opposing the said Petition], 

And Upon Reading the said Petition the Affidavit of.filed 

the., 19...(verifying the said Petition) the " London Gazette ” 

dated the., 19..., and the “." newspaper dated 

the.. 19...(each containing an advertisement of the said 

Petition) and the Affidavit of.filed the., 19... 

(or as the case may be). 

The Court Doth Pursuant to Section 346 of the above-mentioned Act 

Order that the said.as such Liquidator do convene a Meeting of the 

Creditors of the above-named., Limited for the purpose of ascertaining 

whether such Creditors desire that the said Respondent Company be 
wound up by the Court. 

And It Is Ordered that such Creditors be at liberty to attend and vote 
at such Meeting in person or by proxy. 

And the Court Doth Hereby appoint the said Liquidator to be Chair¬ 
man of the said Meeting and Doth Order that he do report the result of 
such Meeting to the Court. 

And It Is Ordered that the further hearing of the said Petition do stand 
adjourned to the.day of.. 19.... 


jj) .As to costs, see 5 Halsbury’s Laws (1949 Vol.) 819-821, and Companies 
(Winding-up) Rules, 1949, rr. 194, 195. 

(k) This note is required by the Companies (Winding-up) Rules, 1949, r. 41. 

(0 See Practice and Procedure, p. 268, ante. 
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213 . 

ORDER tor Winding-up subject to supervision (m). 

(Heading as in Form No . 165.) 

[Upon the Petition of.of.in the.of 

.a Creditor of the above-named Company on the..*.., 

19.. ., preferred unto this Court And Upon Hearing Counsel for the 

Petitioner for the above-named Company and.the Liquidator in the 

Voluntary Winding-up thereof, and for.a Creditor of the 

said Company supporting the said Petition, And Upon Reading the said 

Petition, the Affidavit of.filed the.. ^...(verifying 

the said Petition), the " London Gazette 99 and the “ Times ” newspaper, 

both dated the.. 19... (each containing an advertisement of 

the said Petition) the " London Gazette" dated the.. 

19.. , (containing notice of the Special Resolution passed on the.. 

19.. ., for the Voluntary Winding-up of the said Company and of the 

appointment of the said.as Liquidator thereof) the Affidavit of 

.filed the.. 19..., the Affidavit of. 

filed the.. 19..., and the Exhibits in the said Affidavits or 

some of them respectively referred to (or as the case may be). 2 

This Court Doth Order that the Voluntary Winding-up of the said 
....'..Company, Limited be continued but subject to the super¬ 

vision of this Court and any of the proceedings under the said Voluntary 
Winding-up may be adopted as the Court shall think fit And It Is Ordered 

that the said.the Liquidator appointed in the Voluntaiy Winding-up 

of the said Company, or other the Liquidator for the time being of the said 
Company do every three months file with the Registrar Companies Court 
a Report in writing as to the position of and the progress made with the 
Winding-up of the said Company and with the realisation of the assets 
thereof, and as to any other matters connected with the Winding-up as 
the Court may from time to time direct the first of such Reports to be 
filed on the.. 19.... 

And It Is Ordered that no Bills of costs, charges, or expenses, or special 
remuneration of any Solicitor employed by the Liquidator of the said 
Company, or any remuneration, charges, or expenses of such Liquidator, 
or of any Manager, Accountant, Auctioneer, Broker, or other person, be 
paid out of the assets of the said Company, unless such costs, charges, 
expenses or remuneration shall have been taxed or allowed by the said 
Registrar. 

And It Is Ordered that all such costs, charges, expenses and remunera¬ 
tion be taxed and ascertained accordingly. 

And It Is Ordered that the costs of the Petitioner and of (here insert 
any directions as to allowance of costs of petitioners and of persons appearing ; 
see Form No. 211) («). 

And the Creditors, Contributories and Liquidator of the said Company, 


(m) See Practice and Procedure, p, 268, ante. This form is based on Form 18 in the 
Appendix to the Companies (Winding-up) Rules, 1949. 

(*) When the order directs the petitioner's costs, and the costs of the Liquidator 
appointed in the voluntary winding-up, to be taxed and paid out of the assets, the 
petitioner's costs have priority over the costs of the liquidator previously incurred 
{Re Sanitary Burial Association , [1900] 2 Ch. 289, C.A.; xo Digest ioox, 6950.) The 
Court will not, however, allow costs unless it is shown that there is some sufficient 
reason for making the order (Practice Note, [1902] W. N. 14). 
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and all other persons interested, are to be at liberty to apply as there may 
be occasion. 

[And the time for the advertisement of this Order in the “ London 
Gazette ” is hereby extended to the.. 19...]. 


214 . 

CONSENT ORDER for Winding-up subject to supervision, where a members’ 
voluntary winding-up is in progress. 

(Heading as in Form No. 165.) 

Upon the Petition, etc. 

And Upon Hearing, etc. 

And Upon Reading, etc. (as in Form No. 213). 

And the said Company by its Counsel not resisting the making of a 
supervision order : 

This Court Doth Order that the Voluntary Winding-up of the said 

.. Limited be continued but subject to the supervision of 

this Court and any of the proceedings under the said Voluntary Winding- 
up may be adopted as the Court shall think fit. 

And the said.by his Counsel expressing his willingness to retire 

from his office as Liquidator of the said Company and retiring accordingly 

It Is Ordered that the said.be and he is hereby appointed Liquidator 

of the said.. Limited in the Voluntary Winding-up thereof (0). 

And It Is Ordered that the said.or other the Liquidator for the time 

being of the said Company do every three months file with the Registrar, 
Companies Court, a Report in writing as to the position of and the progress 
made with the Winding-up of the said Company and with the realisation 
of the assets thereof and as to any other matters connected with the 
Winding-up as the Court may from time to time direct, the first of such 
Reports to be filed on the.. 19.... 

And It Is Ordered that the Liquidator do summon a Meeting of the 
Creditors of the said Company within one month from the date of the 
completion of this Order and at the end of each succeeding year, and that 
he do lay before the first of such Meetings an Account of his acts and 
dealings in relation to the said Company and of the conduct of the 
Winding-up thereof, the Account to be laid before the first of such Meetings 

to be for the period from the.. 19..., to the date of such 

Meeting and subsequent Accounts to be for the year preceding the date 
on which the Meeting is held. 

And It Is Ordered that the Creditors at the first Meeting to be held 
pursuant to this Order may if they think fit appoint an advisory Com¬ 
mittee or a Committee of Inspection. 


(0) Section 315 of the Act (3 Halsbury's Statutes, 2nd Edn., 696) contemplates 
a supervision order being made in a members* voluntary winding-up. In order to 
obviate the power of the Company to fill a vacancy in the office of Liquidator in a 
members’ voluntary winding-up given by s. 286 of the Act (3 Halsbury's Statutes, 
2nd Edn., 68o), the Court requires the Liquidator firstly to resign and thereupon 
reappoints him. See also Form No. 215 where the Court removes the Liquidator and 
appoints a new Liquidator, upon his giving security, such security being fixed by 
the Registrar in Chambers. The Court thus acquires the power of filling any vacancy 
in the office. The Liquidator is also required to call all such meetings of creditors as 
he would have been bound to call had he been a Liquidator in a creditors’ voluntary 
winding-up. • 
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And It Is Ordered that on summoning the General Meeting of the 
said Company pursuant to Section 290 of the above-mentioned Act the 
Liquidator do also summon a Meeting of the Creditors for the same day, 
and that he do lay before such Meeting the Account required by the said 
Section to be laid before the General Meeting of the Company under such 
Section and give any explanation thereof. 

And It Is Ordered that no Bills of costs, etc. [continue as in Form No. 
213 )- 


215 . 

ORDER for Winding-up subject to supervision, the voluntary Liquidator 
being removed and a new Liquidator appointed by the Court, subject 
to giving security. 

(Heading as in Form No. 165.) 

Upon the Petition, etc. [as in Form No. 213). 

And Upon Hearing Counsel for the Petitioner and no one appearing 
for or on behalf of the Company or E. F. the Liquidator appointed in the 
Voluntary Winding-up thereof although they have respectively been duly 

served with the said Petition as by the Affidavit of.filed the 

.. 19..., appears. 

And Upon Reading, etc. (as in Form No. 213). 

This Court Doth Order that the Voluntary Winding-up of the said 

.. Limited be continued but subject to the supervision of this 

Court and any of the proceedings under the said Voluntary Winding-up 
may be adopted as the Court shall think fit. 

And It Is Ordered that the said E. F. be and he is hereby removed from 
his office of Liquidator of the said Company. 

And A. B. the Liquidator hereinafter appointed having given security 

by Guarantee in the sum of £ .which Guarantee has been approved by 

the Court and duly filed as by the receipt of the Filing and Record Depart¬ 
ment of the Central Office appears. 

And It Is Ordered that A. B. of.in the.of 

.be and is hereby appointed Liquidator of the said., 

Limited in the Voluntary Winding-up thereof in the place of the said E. F. 

And It Is Ordered that the said A. B. or other the Liquidator for the 
time being of the said Company do every three months file with the 
Registrar Companies Court a Report, etc. (as in Form No. 213). 

And It Is Ordered that the said E. F. do within.days from the 

date of the service of this Order upon him deliver to the said A. B. all 
books and papers in his possession custody or power belonging to the said 
Company and all other documents relating to the Winding-up thereof 
together with an Account of his acts and dealings in relation to the said 
Company and of the conduct of the Winding-up thereof 

And It Is Ordered that the said A. B. as such Liquidator do summon a 
Meeting of the Creditors of the said Company within one month from the 
date of the completion of this Order and at the end of each succeeding 
year and that he do lay before the first of such Meetings the Account to be 
furnished by the said E. F. and at each of such Meetings an Account of his 
own acts and in relation to the said Company, etc. (continue as in Form 
No. 214). 


(p) These are read in the margin as they are both dated subsequent to the Order. 
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216 . 

ORDER dis mi ss ing Petition with costs against Petitioner (q). 

[Heading as in Form No. 165.) 

Upon the Petition [etc. as in Form No. 211) And Upon Hearing 
Counsel for the Petitioner [and] for the said Respondent Company and 

[for]. .,....and twenty others whose names are set out in the 

Schedule hereto respectively Creditors of the said Respondent Company 
opposing the said Petition 

And Upon Reading (etc., as in Form No. 211 or as the case may be). 

[And Upon Hearing the evidence of.and of. 

on their respective examination cross-examination and re-examination 
taken orally before this Court on the hearing of the said Petition] 

This Court Doth Order that the said Petition do stand dismissed out of 

this Court And It Is Ordered that the Petitioner the said. 

do pay to the said.. Limited and to the said. 

and twenty other Creditors opposing named in the said Schedule their 
costs of the said Petition such costs to be taxed [but on such taxation 

only one set of costs is to be allowed between the said., 

Limited and the said Creditors opposing.] 

The Schedule before referred to 
Creditors opposing the said Petition. 

(S^ out names.) 


217 . 

ORDER dismissing Petition by Consent or where Petitioner does not desire 

to proceed (</). 

(Heading as in Form No. 165.) 

Upon the Petition (etc., as in Form No. 211). 

And Upon Hearing Counsel for the Petitioner [for the said [Respon¬ 
dent] Company] and for.a Creditor of the said [Respondent] 

Company supporting the said Petition {when the Company does not appear 
at the hearing add : And no one appearing for or on behalf of the said 
[Respondent] Company although it has been duly served with the said 

Petition as by the Affidavit of.filed the.. 19..., 

appears]. 

And Upon Reading (etc., as in Form No. 211). 

In cases where the [ Respondent ] Company appears and consents. 

This Court Doth By Consent Order that the said Petition do stand 
dismissed out of this Court. 

In cases where the [ Respondent ] Company does not appear. 

And the Petitioner by [his or its (or as the case may 6e)] Counsel stating 
that [he or i *3 does not desire to proceed with the said Petition. 

And the said. (Creditor supporting) by [his or its] Counsel 

consenting. 

This Court Doth Order that the said Petition do stand dismissed out 
of this Court. 


(q) See Practice and Procedure, p. 269, ante. 
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3. Petition for Relief under Section 210 
of the Act. 

Section 210 of the Act (3 Halsbury’s Statutes, 2nd Edn., 630) provides 
that any member of a Company who complains that the affairs of the 
Company are being conducted in a manner oppressive to some part of the 
members (including himself) or, in a case falling within section 169 (3) 
of the Act (where the Board of Trade would be entitled to present a petition 
to wind-up the Company as a result of the report of an Inspector appointed 
under section 164 of the Act), the Board of Trade, may make an applica¬ 
tion to the Court for an order for alternative remedy. 

If on any such petition the Court is of opinion (a) that the Company's 
affairs are being conducted as aforesaid, and (b) that to wind-up the Com¬ 
pany would unfairly prejudice that part of the members, but otherwise 
the facts would justify the making of a winding-up order on the ground 
that it was just and equitable that the Company should be wound-up, 
the Court may, with a view to bringing to an end the matters complained 
of, make such order as it thinks fit, whether for regulating the conduct of 
the Company's affairs in future, or for the purchase of the shares of any 
members of the Company by other members of the Company or by the 
Company and, in the case of a purchase by the Company, for the reduction 
accordingly of the Company's capital or otherwise. 


PRACTICE AND PROCEDURE. 


No. 

Steps to be taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

8 & . 
H O' 0 

m 
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The practice and procedure is the same as 
in the case of a Petition to wind-up (see 
pp. 257 to 269, ante) except for the varia¬ 
tions mentioned in the notes to the forms 
given below. 

Note : S. 210 (5) of the Act provides, in effect, 
that the proceedings under the section shall 
be governed by the Companies (Winding-up) 
Rules, 1949, and shall be deemed to be 
proceedings under the Act in relation to the 
winding-up of Companies. 

The forms given on pp. 269 to 301, ante , 
may be readily adapted, but the following 
special forms are included :— 






(i) Petition. 

Notes : (1) The Petition may be presented by a 
member or by the Board of Trade in the 
circumstances set out above. 

(2) The Petitioner must state in the 
prayer of the Petition in clear terms the 
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Steps to be Taken. 


delivered by the Company to the Registrar 
of Companies for registration (s. 210 (4) of 
the Act). 

(3) If the Order directed a reduction of 
capital as contemplated by sub-scction (2) 
of the section, the procedure as to registra¬ 
tion of the Order and Minute and advertise¬ 
ment of the reduction would, it is thought, 
be followed (see p. 33, ante). 

(4) As in the case of a winding-up 
Order, all the documents required for the 
purpose of enabling the Order to be com¬ 
pleted must be lodged with the Registrar 
at the latest on the day following the day 
on which the Order is pronounced in Court 
(Companies (Winding-up) Rules, 1949, r. 39). 

(5) An appointment to settle the Order 
must be obtained (see Companies (Winding- 
up) Rules, 1949, r. 40). 



PRECEDENTS. 

218 . 


PETITION for Relief under Section 210 of the Companies Act, 1948 (r). 

(Heading as in Form No. 165.) 

(Preamble, etc., as in Form No. 171.) 

1. 

2m - (As in paragraphs 1, 2, 3, 4 of Form No. 171). 

3 * 

4-1 

5. The Company was formed in order to obtain a concession to 
exploit the said invention mentioned in its Memorandum of Association, 
which belongs to another company formed and registered under the 

Companies Act, 1948, known as.. Limited (hereinafter called 

14 the Owning Company ”). 

6. By an Agreement dated the.. 19..., and made between 

the Owning Company of the one part and the Company of the other part, 
the Owning Company granted to the Company an exclusive Licence to 
exploit the said invention within the United Kingdom for a period of 
ten years at a royalty of 10% upon the selling price of the said machines, 
so long as the said royalty should amount to not less than £1,000 in each 
calendar year. The said Agreement is determinable by the Owning 
Company in the event of the liquidation of the Company. 

7. The 100 issued shares of the Company are held as to 40 by your 
Petitioner W. X. and as to 9 by your Petitioner Y. Z., as to 25 thereof by 


(r) See Practice and Procedure, p. 302, ante. 
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the Respondent A. B. and as to 26 thereof by the Respondent C. D. The 
Respondents A. B. and C. D. together own or control the whole of the 
issued share capital of the Owning Company. 

8. The original Directors of the Company were the Respondent A. B. 
and your Petitioner W. X. At an Extraordinary General Meeting of the 

Company held on the., 19..., your Petitioner W. X. was 

removed from his directorship of the Company upon a poll by 51 votes 
to 49, and, by the same majority the Respondent C. D. was appointed a 
director thereof in his place. 

9. The Respondents A. B. and C. D. as such Directors of the Company 

have, since the said.. 19..., refused to enter into any further 

contracts to sell the said machines, and have caused the Company to 
take advantage of escape clauses in many of its existing contracts. As a 
result of such action by the Respondents the business of the Company 
has been substantially reduced. 

10. When the said Agreement was entered into, it was not anticipated 
by anybody that the Company would be able to expand the sales of the 
said machine (which were then almost nominal) to the extent to which, 
through the hard work and business acumen of your Petitioners, the sales 
have in fact been expanded. The Royalty payments by the Company 
to the Owning Company under the said Agreement in the three years of 
its operation have been £1,500, £2,650, and £3,920 respectively, and the 
profits of the Company during the same periods have been £500, £11,500 
and £31,600 respectively. 

11. In the premises, the actions of the Respondents A. B. and C. D. 
as Directors of the Company have not been prompted by any business 
considerations or any solicitude for the welfare of the Company, but are 
designed to enable the Owning Company to put an end to the said Agree¬ 
ment and obtain for itself a large part of the profits now being made by 
the Company. 

12. The fair value of the shares in the Company is £3 each. 

13. In these circumstances your Petitioners submit that the affairs of 
the Company are being conducted in a manner oppressive to a part of 
the members of the Company (including your Petitioners) and that while 
it would be just and equitable that the Company should be wound up to 
do so would unfairly prejudice your Petitioners and that part of the 
Members, as such winding-up would also enable the Owning Company to 
put an end to the said Agreement. 

Your Petitioners therefore humbly pray as follows :— 

1. That the Respondents A. B. and C. D. may be ordered to sell 
their shares in the Company to your Petitioners at the price of £3 
per share. 

2. Or that such other order may be made in the premises as shall 
be just. 

And your Petitioners will ever pray, etc. 

Note .—It is intended to serve this Petition on.. Limited, 

and A. B. of.in the County of.. and C. D. of 

.in the County of. 


C.F. VIA 


X 
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210 * 

AFFIDAVIT in support of Petition in Form No. 818 ($). 

(Heading as in Farm No. 165.) 

I, .of (here insert address and description of deponent) 

make oath and say as follows : 

1. I am one of the Petitioners herein and was, until my removal from 

the Board of the above-named Company.. Limited (herein¬ 

after called “ the Company ”) in the circumstances mentioned below, 
from the incorporation of the Company a Director thereof. I make this 
affidavit from my own knowledge gained as such Director as aforesaid 
with the knowledge consent and approval of my co-Petitioner Y. Z. 

2. I have read the Petition in this matter a copy of which is now pro¬ 
duced and shown to me marked ".” and I believe that all the state¬ 

ments therein contained are true. 

3. The Company was formed as the result of discussions between 
myself, and my then partner your Petitioner Y. Z., with the Respondents 
A. B. and C. D. The said Respondents were then and are still the sole 

beneficial owners of the whole of the issued share capital of.. 

Limited (hereinafter called " the Owning Company ”) which owned a 

Patent (No.) in respect of the production of a machine for. 

The said Patent was an extremely ingenious one, and as events proved, 
the idea therein embodied was of great value. Owing, however, to the 
fact that the said Respondents had no knowledge of marketing, or the 
right channels through which to dispose of these machines, the Owning 
Company was far from prosperous. 

4. It was therefore agreend between us that a small private Company 
should be formed for the purpose of marketing the said machines. It was 
agreed that, in view of all the circumstances, the Respondents should 
between them have 51 % of the Capital of the new Company, and I and 
my co-Petitioner Y. Z. 49 %. - It was also agreed in principle that the 
Owning Company would grant to the new Company a ten years exclusive 
licence to market the said machines. 

5. As a result of these discussions and agreement the Company was 

formed. There is now produced and shown to me marked ".” a 

print of the Memorandum and Articles of Association thereof (which 
contains also copies of all Special Resolutions which have been passed by 
the Company), from which it will be seen that the principal object thereof 
was:— 

(Set out principal object.) 

6. The share capital of the Company was £100, divided into 100 shares 
of £1 each and in accordance with the said previous agreement the same 
was allotted for cash, as to 40 shares to me, as to 9 shares to my co- 
Petitioner Y. Z., as to 25 to the Respondent A. B. and as to 26 to the 
Respondent C. D. 

7. Also in accordance with the said prior agreement, the Owning 
Company duly entered into an Agreement with the Company on the 

.. 19..., whereby it granted to the Company an exclusive 

Licence to sell the machines which were to be supplied by it to the Com¬ 
pany at cost price within the United Kingdom (this being a limitation 
which was introduced by the said Respondents at 4 he last moment] for 
a period of 10 years at a royalty of 10 % upon the sdling price of the 


(5) See Practice and Procedure, p. 303, ante. 
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said machines so long as the said royalty should amount to not less than 
£1,000 in each calendar year. The said Agreement also contained (in 

Clause.) a power for the Owning Company to determine the same in 

the event of the liquidation of the Company. A true copy of the said 
Agreement is now produced and shown to me marked “.”. 

8. At first all went amicably. By hard work my co-Petitioner and I 
(who had and still have service agreements with the Company, true 

copies whereof are now produced and shown to me marked ".” 

and ".” respectively) pushed the sales of the said machine and built 

up an enormous demand therefor. There are now produced and shown 

to me bundled together and marked “." copies of the balance sheets 

of the Company for the first three years of its existence, from which it 
will be seen that, starting completely from scratch, my co-Petitioner and I 
had built up an extremely flourishing business. The Company has never 
engaged in any other business. 

9. At first the Respondents took little interest in the affairs of the 
Company, and it was with great difficulty that I could persuade my 
co-Director A. B. to attend Board Meetings. When, however, the affairs 
of the Company began to prosper, and orders for substantial quantities 
of the machines were placed with the Owning Company and the Respon¬ 
dents discovered the profits that the Company was making, they both 
began to be extremely concerned in the affairs of the Company and to make 
all kinds of unfounded allegations as to the " unjust ” profits that my 
co-Petitioner and I were making under our Service Agreements, where- 
under we each received 25 % of the profits of the Company in excess of 
£10,000. 

10. From many conversations which I had with the said Respondents 

in the months of.and.. 19..., it became clear 

to me that they thought that they had had, as they put it, a “ raw deal ” 
over the formation of the Company, and they many times expressed the 
view that it would be much better from their point of view if the idea of 
the Company had never been mooted. Such complaints were entirely 
without any foundation in fact at all. 

11. On the.. 19..., the Directors of the Company received 

a request signed by the said Respondents to call an Extraordinary General 
Meeting of the Company for the purpose of removing me from my 
Directorship thereof and electing C. D. as a Director in my place. The 

said Extraordinary Meeting was duly called for the.. 19..., 

whereat, on a poll, I was removed by a majority of two votes, the Respon¬ 
dents voting for my removal, and my co-Petitioner and myself against. 
No reasons were vouchsafed at the said meeting as to why I was being 
removed. At the same meeting by the same majority the Respondent 
C. D. was appointed to be a Director of the Company in my place. 

12. As soon as the new Board was constituted, my co-Petitioner and I 
received verbal orders from it to refer all fresh contracts to it for approval 
before accepting them on behalf of the Company. I have since that date 
obtained many firm offers to a total of at least £50,000 namely : (set out 
particulars). On the instructions of the new Board all these fresh orders 
have been declined. 

13. A print of the standard form of contract used by the Company is 

now produced and shown to me marked 0 .” It will be seen that 

Clause.thereof constitutes an " escape clause " whereby the Com¬ 

pany is able to break the contract if there is any rise in the cost of produc¬ 
tion of the machine. The cost of production of the machine has in fact 
risen by approximately ij % in the past six months : this rise has no 
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practical significance upon the business of the Company. Nevertheless, 
the present Board has taken advantage of this technicality to break the 
following contracts, namely :— 

(Set out particulars .) 

14. In the circumstances it is obvious that the Respondents are 
conducting the affairs of the Company with only one object in view, 
namely, to enable the Owning Company to put an end to the said Agree¬ 
ment, and so be placed in a position itself to exploit the machine, taking 
advantage of all the spade work and publicity which had been put in by 
the Company on its behalf. 

15. There is now produced and shown to me marked ".” a 

calculation which I have made, upon the basis of the last Balance Sheet 
of the Company, as to the fair value of the Company's shares at the present 
time. It will be seen therefrom that the fair value thereof is approxi¬ 
mately £3. 

16. As it is obvious that the affairs of the Company are not now being 
conducted in the best interests of the Company as a whole, but oppres¬ 
sively so far as my co-Petitioner and myself are concerned, we respectfully 
submit that the Court should order that the shares therein of the said 
Respondents A. B. and C. D. should be sold to us at the said fair value, 
or at any other value which the Court may see fit to order their sale. 
My co-Petitioner and I are ready and willing to purchase the said shares 
on any fair and reasonable basis. 

Sworn, etc . 


220 . 

ADVERTISEMENT of Petition under Section 210 of the Companies Act, 

1948 (t). 

(Heading as in Form No. 165 (u )). 

Notice is hereby given that a Petition for an Order that (insert remedy 
sought exactly as set out in prayer of Petition) was presented to the High 

Court of Justice [or the County Court of.holden at.] 

on the.day of.. 19..., by (insert name and address of 

Petitioner ). And that the said Petition is directed to be heard before the 

Court sitting at.on the.day of.. 19... ; 

and any Creditor or Contributory of the said Company desirous to support 
or oppose the making of an order on the said Petition may appear at the 
time of hearing in person or by his Counsel \in the County Court in person 
or by his Solicitor or Counsel] for that purpose ; and a copy of the Petition 
will be furnished by the undersigned to any Creditor or Contributory of 
the said Company requiring such copy on payment of the regulated charge 
for the same. 

Signed (Name.) 

(Address.) 

Solicitors for the Petitioners). 

Note. —Any person who intends to appear on the hearing of the said 
Petition must serve on or send by post to the above-named, notice in 
writing of his intention so to do. The notice must state the name and 
address of the person, or, if a firm, the name and address of the firm, and 


(t) See Practice and Procedure, p. 303*, ante. 


(u) See note (w), p. 292, ante. 
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must be signed by the person or firm, or his or their solicitor (if any), 
and must be served, or if posted, must be sent by post in sufficient time 

to reach the above-named not later than. (v) o’clock in the 

afternoon of the.of., 19.... 


4. Proceedings in Support of and in 
Opposition to the Petition, etc. 

PRACTICE AND PROCEDURE. 




H 

fc 

M 

No. 

Steps to be Taken. 

0 

1 * 


A. Applications by the Company. 

1 For Security for Costs. 

(a) Issue Summons. 221 

Note : For cases in which security has been 
ordered, see 5 Halsbury’s Laws (1949 Vol.) 

625. See also Order 65, r. 6, and, where the 
Petitioner is a Limited Company, see s. 447 
of the Act (3 Halsbury's Statutes, 2nd 
Edn. 784). 

(b) Serve copy Summons on the Peti¬ 
tioner. 221 

Note : An Affidavit setting out all the facts 
relied upon should be filed and notice 
thereof given to the Petitioner. 

(c) Attend hearing of Summons before 
Registrar. 

Note : Where an Order for security is made, all 
further proceedings on the Petition will be 
stayed until the security is given and notice 
thereof served on the applicant Company. 

(d) (i) Prepare draft of Order, lodge 

fair copy and obtain appoint¬ 
ment to settle. 222 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle. 

(iv) Lodge two engrossments of Order 

and settled draft together with 
an additional copy of Lodgment 
Schedule for Pay Office. 222 



(v) If the day appointed for the hearing of the Petition is a Monday, then 1 p.m. 
on the Saturday previous to such day : if the day appointed for the hearing is on 
any other day, then 6 p.m. on the day immediately preceding the day so appointed 
(Companies (Winding-up) Rules, 1949, t. 34). 
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No. 


Steps to be Taken. 


Note; Notice that security has been given by 
the Petitioner must be received by the appli¬ 
cant Company before the Petitioner can 
proceed on the Petition. 

To Restrain Petitioner from Advertising 
Petition . 

Notes: (i) Where a Company served with a 
Petition considers that the presentation of 
the Petition is an abuse of the process of the 
Court, e.g. when it is not presented bona fide 
with a view to getting the Company wound 
up, but merely to bring pressure to bear on 
the Company (see Re A Company, [1894] 
2 Ch. 349 ; 10 Digest 829, 5401) application 
should be made at once. The Court should 
if necessary be moved ex parte for an interim 
injunction to restrain the Petitioner from 
advertising the Petition until the Motion is 
heard (and see Note 2 below). 

(2) An Order for such interim injunction 
has been made by the Registrar in Chambers 
on an application by way of Summons (Re 
A Company (No. 00147 °* 1948), unreported). 

(a) Issue Notice of Motion. 

Note: An Affidavit stating all the material 
facts on which the applicant relies should be 
filed. Notice must be given to the Petitioner 
in the usual way. 

(b) If necessary :— 

(i) Apply to the Court, ex parte , 
for an interim injunction. 

(ii) If interim injunction granted, 
attend to bespeak Order. 

Notes : (1) Counsel's brief properly endorsed 
must be lodged immediately following the 
hearing of the application and if time permits 
the Order wiU be settled, passed and entered 
on the same day. 

(2) Where an interim injunction is 
granted restraining the Petitioner from 
advertising the Petition pending the hearing 
of the Motion for restraining the advertise¬ 
ment and for the removal of the Petition 
from the file, the Court will usually require 
the Company to undertake by its Counsel 
to abide by any Order as to damages which 
the Court may subsequently niake in favour 
of the Petitioner, see Form of Order No. 224. 

(c) Serve Notice of Motion on the 
Petitioner, and where granted, the 
Order granting interim injunction 
obtained under (b) above. 


223 
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(d) Attend Court on hearing of Motion 
and on Order being made :— 

(i) Attend to bespeak Order and 
obtain appointment to settle. 

Notes : (i) Counsel's brief, properly endorsed, 
must be lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle and obtain 
appointment to pass. 

(iv) Attend to pass. 



B. Parties entitled to appear on hearing 
of Petition. 

The form applicable is :— 

Notice of Intention to Appear. 

Notes : (1) The Company, Creditors and Con¬ 
tributories, as well as the Petitioner are 
entitled to appear on the hearing of the 
Petition and r. 34 of the Companies (Wind¬ 
ing-up) Rules, 1949. provides that every 
such Creditor or Contributory who intends 
to appear must serve on, or send by post, 
to the Petitioner, his Solicitor or London 
Agent, at the address stated in the adver¬ 
tisement of the Petition, notice of his 
intention and such notice must be served, 
or posted in time to reach the addressee in 
the ordinary course of post, not later than 
6 p.m. on the day previous to the day 
appointed for the hearing of the Petition, or 
if such day be a Monday, not later than 
1 p.m. on the Saturday previous to such day. 
A person failing to comply with the Rule is 
not allowed to appear on the hearing of the 
Petition without special leave of the Court. 
It is not necessary for the Company to give 
notice. See also Notes to Item 10, p. 266, 
ante. 

(2) As to List of persons appearing on 
the hearing, see Item 10, p. 266, ante. 

(3) If there is already some Creditor or 
Contributory appearing by Counsel who has 
given due notice, the Court will not, except 
in special circumstances, give leave to 
another Creditor or Contributory who has 
not given notice to appear by separate 
Counsel to support the same view (Practice 
Note, [1930] W. N. 78). 
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(4) Creditors or Contributories appearing 
are not expected to take a prominent part 
on the hearing of the Petition and should 
not file or take copies of evidence unless 
directed by the Court so to do (Re Ibo 
Investment Trust, Ltd., [1904] 1 Ch. 26). 

C. Evidence in Opposition to Petition. 

(a) File Affidavit. 

Note : Affidavits in opposition to the Petition 
must be filed within seven days of the date 
on which the Affidavit verifying the Petition 
is filed (Companies (Winding-up) Rules, 
1949. r. 36 (1) ). 

(b) Give Notice of filing to Petitioner or 
his Solicitor or London Agent. 

Notes : (1) The Notice must be given on the 
same day as the Affidavit is filed (Companies 
(Winding-up) Rules, 1949, r. 36 (1) ). 

(2) An Affidavit in reply to an Affidavit 
in opposition must be filed within three days 
of the date on which such notice is received 
(Companies (Winding-up) Rules, 1949, r. 36 

(2)). 

(3) See Note (4) to B above. 

D. Withdrawal ol Petition before Adver¬ 
tisement. 

(a) Lodge in Chambers a Request to 
withdraw Petition signed on behalf 
of the Petitioner and, in cases where 
the Petition has been served, the 
Request should be signed on behalf 
of the Company. The original Peti¬ 
tion and copy for service, the Memo¬ 
randum given out on presentation of 
Petition and all other documents 
bearing the seal of the Court must be 
lodged with the Request. 

Notes : (1) Where a Petition has not been 
advertised and prior to it appearing in the 
List for hearing it may, with the leave of the 
Registrar be withdrawn.. 

(2) Once the Petition has been adver¬ 
tised any application for withdrawal must 
be made on the hearing. The Court will 
not usually permit a Petitioner to withdraw 
his Petition after it has been advertised, 
but will dismiss it, unless someone else is 
substituted as Petitioner (Re Patent Cocoa 



1930. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

K.b.C. PEES 

Order, 1930. 
Fee No. 


Fibre Co. (1876), 1 Ch. D. 617; 10 Digest 86o, 
579 i)- 

E. Substitution ol Petitioner. 

(a) Issue Summons for leave. 

Notes : (1) When the Petitioner is not entitled 
to present a Petition for winding-up by the 
Court or subject to supervision, or whether 
so entitled or not, where he (a) fails to adver¬ 
tise his Petition within the time prescribed 
or such extended time as the Registrar may 
allow, or (b) consents to withdraw his 
Petition, or to allow it to be dismissed, or the 
hearing adjourned, or fails to appear in 
support of his Petition when it is called on in 
Court on the day originally fixed for the 
hearing thereof or on any day to which the 
hearing has been adjourned, or (c) if 
appearing, does not apply for an Order in the 
terms of prayer of his Petition, the Court 
may, upon such terms as it thinks just, sub¬ 
stitute as Petitioner any Creditor or Con¬ 
tributory who in the opinion of the Court 
would have a right to present a Petition and 
who is desirous of prosecuting the Petition 
(Companies (Winding-up) Rules 1949, r. 37). 

(2) An Order to substitute a Petitioner 
may be made in Chambers at any time, 
where the Petitioner fails to advertise his 
Petition within the time prescribed or con¬ 
sents to withdraw his Petition. In such 
cases it is thought that the Petitioner should 
be made a Respondent to the Summons, 
and served accordingly, so that he can 
inform the Registrar that he does not desire 
to proceed with the Petition and that the 
Petition has not been advertised. 

.(3) In all other cases the application 
must be made in Court on the hearing of the 
Petition. 

(b) Attend hearing of Summons before 
Registrar. 

(c) Where leave is given by the Registrar 
or by the Court on the hearing of the 
Petition, the substitution is effected 
by way of amendment on fiat. The 
form of fiat is obtained from the 
Court. Fee 5s. 

(d) Attend to amend Petition. 

229 

2 

5/- 

12 
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PRECEDENTS. 

221 . 

SUMMONS for Security for Costs (u). 

(Heading as in Form No . 165.) 

Let.of. (etc., as in Form No. 168) on the hearing of an 

application on the part of the above-named.. Limited for an 

order that the Respondent the said.. the Petitioner herein, may be 

ordered within.to give security for the costs of the Applicant 

of the Petition herein in the sum of £ .and that pending the giving 

of such security all further proceedings in the above matters be stayed. 

Dated (etc., as in Form No. 168). 


222 . 

ORDER lor Security for Costs. 

(Heading as in Form No. 165). 

Upon the Application by Summons dated the.. 19..., of 

the above-named....... Limited whose registered office is at 

.And Upon Hearing the Solicitors for the Applicant and for 

.the Petitioner named in the Petition preferred unto the Court in the 

above Matters on the.. 19...(the Respondent) And Upon 

Reading the said Petition and the Affidavit of.filed the 

.,19... It Is Ordered that the Respondent the said. 

do forthwith procure some fit and proper person or persons on his behalf 

to give security by bond to the Applicant the said.. Limited 

in the sum of £ .conditioned to answer the costs of the said.. 

Limited in case any costs shall be ordered to be paid by the said. 

but in lieu of procuring the said bond the said.is to be at liberty 

forthwith to lodge the sum of £ .in Court as directed in the Schedule 

hereto And It Is Ordered that until such bond is procured or lodgment 

made and notice thereof given to the Solicitor for the said.. 

Limited all further proceedings in the matter of the said Petition be stayed 
And the Applicant is to be at liberty to apply. 

(Here add Lodgment Schedule as in Form No. 191.) 


223 . 

NOTICE ol Motion lor an order restraining Advertisement ol the Petition. 

(Heading as in Form No. 165.) 

Take Notice (continue as in Form No. 169) for an order (1) that 

.the Petitioner named in the Petition herein which was 

preferred unto this Honourable Court on the.. 19..., be 

restrained from taking any further proceeding upon the Petition whether 
by advertising the same or otherwise (2) that the Petition be removed 


(«) See Practice and Procedure, p. 309, ante. 
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from the file of proceedings and (3) that the Petitioner do pay the costs of 
this motion (if special leave obtained continue as in Form No . 169). 

Dated the.day of., 19.... 

To. 


Solicitors for the above-named 
., Limited. 


224 . 

ORDER for interim injunction restraining Advertisement 
of the Petition (w). 

(Heading as in Form No. 165.) 

Upon Motion this day made unto this Court by Counsel on behalf of 

the above-named., Limited whose registered office is situate 

at.in the.of. And Upon Reading 

the Petition preferred unto this Court in the above matters, at the instance 

of.on the.. 19..., and the Affidavit of. 

filed the.. 19... (etc., as the case may be) 

And the Applicant by its Counsel undertaking to abide by any Order 
which this Court may make as to damages in case this Court shall be of 

opinion that the said. (the Petitioner) shall have sustained 

any by reason of this Order which the Applicant ought to pay : 

This Court Doth Order that the said.be restrained over 

Monday the., 19 ...(the day for which Notice of Motion is to be 

given) from doing (whether by himself or his servants or agents or otherwise 
howsoever) the following act that is to say advertising the said Petition 
And the Applicant is to be at liberty to serve Notice of Motion for an 
injunction for Monday the., 19.... 


225 . 

ORDER restraining Advertisement of the Petition and removing Petition 
from File of proceedings. 

(Heading as in Form No. 165.) 

Upon Motion (etc., as in Form No. 224). 

And Upon Hearing Counsel for.the Petitioner named in 

the Petition preferred unto this Court in the above matters on the 
., 19...(the Respondent) 

And Upon Reading the said Petition the Order dated the.. 

19..., the Affidavit of.filed the.. 19 ...(etc., as 

the case may be) 

This Court Doth Order that the Respondent the said.be 

restrained from taking (whether by himself or his servants or agents or 
otherwise howsoever) any further proceeding upon the said Petition 
whether by advertising the same or otherwise. 

And It Is Ordered that the said Petition be removed from the file of 
proceedings. 

And It Is Ordered that the Respondent the said.do pay 


(w) See Practice and Procedure, p. 310, ante. 
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to the Applicant the said.. Limited its costs of the Motion 

made unto this Court in the above matters on the.. 19... 

and of this Motion such costs to be taxed. 


226 . 

NOTICE of Intention to appear on Petition (x). 

(Heading as in Form No. 165.) 

Take notice that.. of (here state full name, or if a firm, the 

name of the firm and address (y)), a Creditor for £ .of [or Contributory 

holding (here state number and class of shares held) shares in] the above 
Company, intends to appear on the hearing of the Petition advertised to 

be heard on the.day of., 19..., and [to support or 

oppose] (z) such Petition or, if a voluntary winding-up is in progress and 
the Petitioner asks alternatively for a compulsory winding-up or a supervision 
order, to support the making of an order [for the compulsory winding-up 
of the Company or that the voluntary winding-up of the Company may be 
continued but subject to the supervision of the Court ](«). 

(Signature.) (b) 


of.[Agents for. 

of.] [Solicitor for the 


said.] 

To (Petitioner) and to 

Mr.[Agent for.] 

his Solicitor. 


227 . 

NOTICE of having filed Affidavit in opposition to Petition (c). 
(Heading as in Form No. 165.) 

Take Notice that I have this day filed an Affidavit sworn by. 

of.in opposition to the Petition herein. 

Dated this.day of.,19.... 

(Signature.) 


of.[Agents for. 

of.] Solicitor for [the 


said] 

To. (the Petitioner) and 

to Mr. [Agent for 

. of.] 

his Solicitor. 


(x) See Practice and Procedure, p. 311, ante. This form is based on Form 12 in 
the Appendix to the Companies (Winding-up) Rules, 1949. 

(y) The notice must in all cases contain the address of the person himself who 
intends to appear, even though it is, as permitted by the rule, signed by his Solicitor 
or the London Agent, and this requirement as to the address is strictly enforced 
(Re Descours, Parry <&* Co., Ltd., [1909] W. N. 50). 

(z) If the notice does not state distinctly whether the person giving the notice 
intends to support or oppose the petition he may not be allowed any costs (Re 
Green McAllan and Feilden, Ltd., [1891] W. N. 127). 

(a) Re Woodrow Hooper 6* Co., Ltd., [1893] W. N. 38. 

(b) The notice must be signed by the person intending to appear, or by his 
Solicitor or London Agent (Companies (Winding-up) Rules, 1949, r. 34.) 

(c) See Practice and Procedure, p. 312, ante. 
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228 . 

BEQUEST to withdraw Petition (d). 

[Heading as in Form No . 165.) 

We hereby certify that the Petition herein has not been advertised 
and request that the same may be withdrawn. 

Dated, etc . 

Solicitors for the Petitioner. 
Solicitors for the Company. 


229 . 

SUMMONS for leave to be substituted as Petitioner (i). 

[Heading as in Form No. 165). 

Let.of.the Petitioner named in the Petition 

preferred unto this Honourable Court in the above matters on the 

.. 19..., attend [etc., as in Form No. 168) on the hearing of 

an application of.for an order that the Applicant may be 

substituted as Petitioner in the said Petition in place of the Respondent. 

Dated (etc., as in Form No. 168). 


5. Transfer and Removal of Winding-up 
Proceedings. 

Jurisdiction to transfer winding-up proceedings is given by section 
219 of the Act (3 Halsbury's Statutes, 2nd Edn., 638) which provides 
that the winding-up of a Company in England or any proceedings in the 
winding-up may at any time and at any stage, and either with or without 
application from any of the* parties thereto, be transferred from one Court 
to another Court, or may be retained in the Court in which the proceedings 
were commenced although it may not be the Court in which they ought 
to have been commenced. 

The Judge of the High Court may at any time order the proceedings 
in any Court other than the High Court to be transferred to the High 
Court, or any proceedings in the High Court to be transferred from the 
High Court to any other Court (Companies (Winding-up) Rules, 1949, 
r. 45). The Judge of any Court other than the High Court or a Palatine 
Court may at any time, for good cause shown, order any proceedings Which 
have been commenced or are pending in his Court to be transferred to any 
Court which has jurisdiction to order the winding-up of a Company, not 
being the High Court or a Palatine Court (Companies (Winding-up) Rules, 
1949, r. 46). The transfer can only be made to a Court which has winding- 
up jurisdiction (Re Real Estates Co., [1893] 1 Ch. 398 ; 10 Digest 973, 
6718) but the fact that such winding-up jurisdiction is limited is imma¬ 
terial (Re Vernon Heaton Co., Ltd., [1936] Ch. 289; Digest Supp.). 

A transfer of proceedings to the High Court will be ordered where a 
difficult question of law is involved (Re Laxon & Co., [1892] 3 Ch. 31; 


(d) See Practice and Procedure, p. 312, ante. 

(e) See Practice and Procedure, p. 313, ante. 
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C.A.; io Digest 973, 6715) or where the procedure in the High Court 
is more suitable to the conduct of the proceedings (Re Vestal •Hosiery 
Co. (1922), 91 L. J. Ch. 627; 10 Digest 908, 6204). When a petition has 
been presented to a Court which has no jurisdiction to wind-up a particular 
Company, a winding-up order may be made and the proceedings at the 
same time transferred to the proper Court (Re Milford Haven Shipping 
Co., [1895] W. N. 16) unless the proceedings are wilfully taken in the 
wrong Court, when they will be dismissed (Re Brightmore, Ex p. May 
(1884), 14 Q. B. D. 37 ; 4 Digest 38, J29). 

PRACTICE AND PROCEDURE. 


Steps to be Taken. 


In cases where an Order for Transfer of 
proceedings is sought :— 

Issue Summons :— 

(a) For transfer of proceedings to the 
High Court. 

Notes : (i) As no proceedings are pending in 
the High Court (to whom the application 
must be made) the application must be by 
Originating Summons. 

(2) When the Liquidator is the Appli¬ 
cant the application should be ex parte and 
notice of the application served in accordance 
with Item 4 below. 

(3) When the Liquidator is not the 
Applicant e.g. when a Creditor is the Appli¬ 
cant, the application should be inter partes 
and the Liquidator made Respondent. 

(b) For transfer of proceedings from 
High Court to other Court, or from 
one County Court to another County 
Court. 

Note: The application is by Ordinary Sum¬ 
mons in the winding-up proceedings 

If inter partes serve Summons on Respon¬ 
dent and after Appearance entered :— 

(a) Issue Notice of appointment to hear 
Originating Summons. 

(b) Serve Notice of appointment to hear 
Originating Summons and give 
notice of the application in accord¬ 
ance with Item 4 below. 

In cases where Appearance is not 
entered :— 

Follow the procedure set out on p. 206, 
ante. The forms there referred to can 
easily be adapted. 








VoL VIA] Transfer and Removal of Proceedings 


3i9 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

t 

. 

J g « 

Si* 

3 

4 

An Affidavit setting out the grounds on 
which the application is made must be 
filed in support. 

Serve Notice of the application on the 
Official Receiver of the Court in which 
the proceedings are pending and on the 
Official Receiver of the Court to which 
the proceedings are sought to be trans¬ 
ferred, pursuant to Companies (Winding- 
up) Rules, 1949, r. 47. 

233 

2 



5 

6 

Note : In the case of an application for transfer 
of proceedings to the High Court, such 
application will not be entertained until the 
list of parties who have given notice of their 
intention to attend the hearing of the 
petition has been closed (as to which see 
Practice and Procedure, p. 226, ante). In 
such a case the Applicant must also give four 
days* notice by postal letter to the Petitioner, 
Respondent and all parties in the above- 
mentioned list and the letter must state 
that, unless notice is given to the Applicant 
by any of the above-named parties of 
intention to oppose, the application will be 
taken as not objected to by them (Practice 
Direction (1892), May.) 

Attend hearing of Summons before the 
Registrar and on same being adjourned 
to the Judge in Chambers lodge copy 
Summons and all necessary documents, 
e.g. original Exhibits, for use of the Judge. 

Attend hearing of Summons before the 
Judge in Chambers and on Order being 
made :— 

(a) Attend to bespeak Order and, in cases 
where Counsel instructed, lodge 
Counsel's brief, properly indorsed, 
and obtain appointment to settle. 

Note : The Order is drafted and subsequently 
engrossed by the Court. 

(b) Where necessary give notice of ap¬ 
pointment to settle. 

(c) Attend to settle and obtain appoint¬ 
ment to pass. 

(d) Attend to pass. 

234 


10/- 

21 


Note : After passing, the Order is stamped and 
lodged for sealing, together with a copy for 
office copy. 
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Lodge with Registrar of Court to which 
the proceedings are transferred the office 
copy Order, pursuant to Companies 
(Winding-up) Rules, 1949, r. 48 (1). 

Notes : (i) Usually (unless the Court orders 
otherwise pursuant to Companies (Winding- 
up) Rules, 1949, r. 48 (2)), the Official 
Receiver of the Court to which the proceed¬ 
ings are transferred becomes the Official 
Receiver in the proceedings. 

(2) The records of the proceedings are 
transferred by the Registrar of the original 
Court to the Registrar of the Court to 
which the proceedings have been transferred 
and such latter Registrar (a) gives notice of 
the transfer to the Official Receiver of his 
Court or such other person who has become 
Official Receiver in the proceedings (see 
Note (1) above), and (b) gives the proceedings 
a new distinctive number. The Official 
Receiver in turn gives notice of the transfer 
to the Board of Trade (Companies (Winding- 
up) Rules, 1949, r. 48 (3) (4) ). 

In cases where an Order for Removal of 
proceedings from London to a District 
Registry is sought :— 

Issue Summons. 235 2 5/- 12 

Notes : (1) Normally the application is made 
by the Official Receiver of the High Court. 

(2) An Affidavit setting out the grounds 
on which the application is made must be 
filed in support. 

Attend hearing of Summons before the 
Registrar and on Order being made :— 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 

settle. 236 1 — — 

(b) Attend to settle. 

(c) Lodge two engrossments of Order 

together with settled draft. 236 2 10/- 21 

In cases where an Order for Removal of 
proceedings from a District Registry to 
London is sought :— 

In such cases the application is made by 
Ordinary Summons in the proceedings at 
the District Registry. 


1930. 
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PRECEDENTS. 

230 . 

0RI01NATIN0 SUMMONS for transfer of proceedings to the High Court ( f). 

(Heading as in Form No. 165.) 

In cases where the Liquidator is the Applicant 

Let all parties concerned (etc., as in Form No. 167) on the hearing 
of an application on the part of.of.the Liqui¬ 

dator of the above-named Company for an order that all further proceed¬ 
ings in the Winding-up of the said Company may be transferred from 

[the.County Court (or as the case may fo)] to this Honourable 

Court. 

Dated (etc., as in Form No. 167). 

In cases where the Liquidator is not the Applicant 

Let.of.the Liquidator of the above-named 

Company within eight days after service of this Summons on him inclusive 
of the day of such service cause an appearance to be entered for him to 

this Summons which is issued upon the application of.of 

.a Creditor of the said Company for an order (continue as 

above). 

Dated (etc., as in Form No. 166). 


231 . 

SUMMONS for transfer from High Court to other Court or from one County 
Court to another County Court. 

(Heading as in Form No. 165.) 

Let [the Official Receiver and Provisional Liquidator or . 

of.the Liquidator of the above-named Company or when 

the Official Receiver or the Liquidator is the Applicant and the Application 
is ex partel all parties concerned (etc., as in Form No. 168) for an order 
that all further proceedings in the Winding-up of the above-named 

Company may be transferred [from the High Court to the. 

County Court or as may be\ or [from the.County Court to 

the.County Court]. 

Dated (etc., as in Form No. 168.) 


232 . 

NOTICE of appointment to hear Originating Summons to which an 
appearance is necessary. 

(Heading as in Form No. 165.) 

To. 

Take Notice that you are required to attend at the Chambers of the 
Registrar, Companies Court, Bankruptcy Buildings, Carey Street, London, 
on.day the.day of.. 19..., at.o'clock in the 


C.F. VIA 


(/) See Practice and Procedure, p. 318, ante. 


Y 
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.noon for the hearing of the Originating Summons issued herein on 

the.day of.. 19..., and that if you do not attend [in 

person] or by Solicitor at the time and place mentioned, such order will 
be made and proceedings taken as the Judge or Registrar may think just 
and expedient. 

Dated this.day of.. 19.... 

{Signed.) 

Solicitors for the Applicant. 


233 . 

NOTICE of application to Official Receiver (g). 

{Heading as in Form No. 165.) 

Take Notice that I have this day issued an application in the above 
matters on behalf of.for the transfer of all further proceedings 


in the winding-up of the above-named Company to.Court 

and that such application will be heard before.at. 


on the.day of.,19..., at.o'clock in the.noon. 

{Signed) 

Solicitor(s) for the said. 


234 . 

ORDER for transfer. 

{Heading as in Form No. 165.) 

Upon the Application by [Originating] Summons of [.and. 

both of.. the Joint Liquidators of the above-named Company 

{or as the case may te)] And Upon Hearing Counsel for the Applicants 
[and one of the Official Receivers attached to this Court in person {or as 
the case may be )] And Upon Reading [the said Originating Summons] 

or [the Order to wind-up the said Company dated the.. 19..., 

and the Order dated the.. 19...(appointing Liquidators)] 

and the joint Affidavit of.and.filed the.. 19.... 

It Is Ordered that all further proceedings in the Winding-up of the said 

Company be transferred [from the.County Court to this 

Court or to the.County Court {or as the case may be)J. 


235 . 

SUMMONS for Removal of proceedings to a District Registry. 

{Heading as in Form No. 165.) 

Let all parties concerned {etc., as in Form No. 168) on the hearing of 
an application on the part of the Official Receiver and Provisional Liqui¬ 
dator of the above-named Company for an order that all further pro¬ 
ceedings in the Winding-up of the said Company be removed to the 
.District Registry. 

Dated {etc., as in Form No. 168.) 


(g) See Practice and Procedure, p. 3x9, ante. 
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* 230 . 

ORDER for Removal of winding-up to a District Registry. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19..., of the 

Official Receiver and Provisional Liquidator of the above-named Company. 
And Upon Hearing the Applicant in person. 

And Upon Reading the Order to wind-up the said Company dated the 

.. 19..., and the Affidavit of., filed the., 

19.... 

It Is Ordered that all further proceedings in the Winding-up of the 
said Company be removed to the.District Registry. 


6. Special Manager. 

Where the Official Receiver becomes the Liquidator of a Company, 
whether provisionally or otherwise, he may, if satisfied that the nature of 
the estate or business of the Company, or the interests of the creditors 
or contributories generally, require the appointment of a Special Manager 
of the estate or business other than himself, apply to the Court, and the 
Court may on such application appoint a Special Manager of the estate or 
business to act during such time as the Court may direct, with such powers, 
including any of the powers of a Receiver or Manager, as may be entrusted 
to him by the Court; section 263 (1) of the Act (3 Halsbury’s Statutes, 
2nd Edn., 667). The remuneration of the Special Manager will be fixed 
by the Court; section 263 (3) of the Act. 

The Application can only be made by the Official Receiver and may be 
made before the Petition has been heard by the Court in cases where the 
Official Receiver has been appointed Provisional Liquidator (as to which 
see Practice and Procedure, pp. 264, 265, ante). 

The Practice and Procedure set out is that followed by the Official 
Receiver to obtain the appointment. 

PRACTICE AND PROCEDURE. 


No. 


Steps to be Taken. 


Issue Summons. 

Note : The application is made ex parte. 

File Report by Official Receiver. 


& 


237 

238 


ft a 

3 s 

1-4 
to D 

0 2* 

• g 




51 - 


o 

2? • 
o\ o 


O 


12 


Note : The supplication must be supported by a 
Report of the Official Receiver, which must 
be placed on the file of proceedings (Com¬ 
panies (Winding-up) Rules, 1949, r. 50 (1)). 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

£ 

B.& . 

W Oi 0 

(hhjz; 

w os 
«o 

3 

Attend hearing of Summons before 
Registrar and on Order being made :— 

(a) Prepare draft Order, lodge fair copy 
and obtain appointment to settle. 

239 

I 

1 

1 


(b) Attend to settle. 

(c) Lodge two engrossments of Order 
together with settled draft. 

239 

2 

10/- 

21 

4 

5 

Transmit copy of Order to the Board of 
Trade pursuant to Companies (Winding- 
up) Rules, 1949, r. 50 (3). 

Notes : (1) After the appointment, the Special 
Manager must proceed to give security 
(s. 263 (2) of the Act and Companies (Wind¬ 
ing-up) Rules, 1949, r. 59). Security by a 
Special Manager is given in the same way as 
by a Liquidator, as to which see Practice and 
Procedure, pp. 359, 360, post. 

(2) As to the effect of failure to give or 
keep up security, see Companies (Winding- 
up) Rules, 1949, r. 60. 

(3) It is the practice only to appoint a 
Special Manager for a very limited period, 
but if necessary the Official Receiver may, 
upon filing a further Report as to the circum¬ 
stances, make a further application by 
Summons for an Order continuing the 
appointment. 

Where the question of the remuneration 
has been adjourned by the Court (as in 
Form No. 239), the Official Receiver re¬ 
stores the Summons to the Registrar's List 
(usually when the period of the Special 
Manager's appointment has terminated) 
for the Special Manager's remuneration 
to be fixed by the Court. For form of 
Order see Precedent No. 240. 

240 

, 

10/- 

• 

21 


PRECEDENTS. 

237 . 

SUMMONS lor Special Manager (A). 

(Heading as in Form No. 165.) 

Let all parties concerned (etc., as in Form No. 168) for an order that 
., of.be [appointed or continued as] Special 


(h) See Practice and Procedure, p. 323, ante. 
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Manager of the estate and business of the above-named Company until 

[the hearing of the petition on the.day of.. 19...(or as 

the case may be )]. 

Dated (etc., as in Form No. 168). 


238 . 

REPORT of Official Receiver. 

(Heading as in Form No. 165.) 

I, .. of.[the Senior Official Receiver of the 

High Court or the Official Receiver] hereby report to the Court as follows : 

1. An Order was made by this Honourable Court on the. 

19..., for the appointment of the Official Receiver as Provisional Liqui¬ 
dator of the above-named Company. 

* 2. The registered office of the Company is at. 

3. The Company carries on the business of merchants buying and 
selling goods on a commission basis. 

4. The Company has certain orders in hand which require immediate 
attention and which should show a reasonable profit to the Company, but 
if they are neglected a liability for damages may be incurred through non¬ 
delivery of the goods which are ready for dispatch. I am informed that 
these are shipments of raw produce on consignment to the Company in 
Great Britain which will have to be warehoused and sold to the best 
advantage. 

5. The Company has outstanding book debts amounting to £ . 

which are owing from various debtors in.and. 

Many of the debtors are of doubtful solvency and the collection of these 
debts will be a delicate task requiring considerable time and care. 

6. Having regard to the facts set out above I am of opinion that it is 
in the interests of the creditors and contributories that a Special Manager 

be appointed, and I therefore apply for the appointment of.. 

of., as Special Manager until the hearing of the Petition. 

7 (i). In ray opinion it is desirable that the fixing of the remuneration 
of the Special Manager should be deferred. 

Or 

7. In my opinion the said.as Special Manager should be 

remunerated at the rate of £ .per week. 


239 . 

ORDER appointing a Special Manager. 


(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.day of.. 

19..., of the Official Receiver and Provisional Liquidator of the above- 
named Company, And Upon Hearing the Applicant in person And Upon 
Reading the Order dated the.. 19...(appointing Provisional 


(*) One of these alternatives must be stated (Companies (Winding-up) Rules. 
1949, r. 50 (1)). 
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Liquidator) and the Report of the said Official Receiver made to the Court 
and filed this day 

It Is Ordered that.. of., be and he is hereby 

appointed Special Manager of the estate and business of the said Company 
until the Petition preferred unto this Court in the above matters on the 

.. 19... shall have been heard [or until three weeks after the 

statutory first meetings of Creditors and Contributories of the said Com¬ 
pany shall have been held] or further order. 

[Jn cases where an Order is made giving leave to borrow And It Is 
Ordered that the Applicant as such Official Receiver and Provisional 

Liquidator and/or the said.as such Special Manager be at 

liberty for the purpose of carrying on the business of the said Company 

to borrow a sum or sums not exceeding in the aggregate £ .at a rate 

of interest not exceeding.per cent, per annum on the sum or sums 

so to be borrowed or at a rate of interest of a minimum of.per cent. 

per annum and of a maximum not exceeding 1 per cent, above bank rate. 

And It Is Ordered that the Applicant be at liberty to execute a proper 
instrument or instruments whereby the amount so to be borrowed with 
the interest thereon do constitute a first charge upon all the assets of the 
said Company subject only to any existing charge thereon.] 

And It Is Ordered that the said Special Manager do forthwith give 
security to the satisfaction of the Board of Trade and do account to the 
said Official Receiver as and when directed by him. 

And It Is Ordered that the Applicant the said Official Receiver and 
Provisional Liquidator be at liberty to employ and out of the assets of the 
said Company to pay such of the clerks, servants and employees of the 
said Company as he may consider necessary to assist the said Special 
Manager. 

And the question of the remuneration of the said Special Manager is 
adjourned (j). 


240 . 

ORDER fixing Special manager’s remuneration ( k ). 

{Heading as in Form No. 165.) 

Upon the Further Application by Summons dated the.. 

19..., of the Official Receiver and Provisional Liquidator of the above- 
named Company. 

And Upon Hearing the Applicant in person. 

And Upon Reading the Order dated the.,19...(appointing 

Provisional Liquidator), the Order to wind up the said Company dated 

the., 19... the Order dated the.. ^...(appointing 

Special Manager), and the Report of the said Official Receiver made to this 
Court and dated the.. 19.... 

It Is Ordered that the remuneration of.for the period 

during which he acted as Special Manager of the estate and business of 
the said Company be and the same is hereby allowed at the sum of 


(;) The remuneration must be stated in the Order unless the Court otherwise 
directs (Companies (Winding-up) Rules, 1949, r. 50 (2)). The Court may at any 
Subsequent time for good cause shown make an order for further remuneration : 
ibid. 

(h) See Practice and Procedure, p. 324, ante. 
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7. Statement of Affairs. 

On the winding-up Order being made, the Official Receiver, by virtue 
of his office as to which see sections 233 and 234 of the Act (3 Halsbury's 
Statutes, 2nd Edn. t 649), becomes the provisional liquidator and continues 
to act as such until he or another person becomes liquidator and is capable 
of acting as such ; section 239 (a) of the Act (3 Halsbury's Statutes, 
2nd Edn., 652). 

One of the first duties of the Official Receiver after the winding-up 
Order has been made or a provisional liquidator has been appointed under 
section 238 of the Act (3 Halsbury's Statutes, 2nd End., 652) is with 
reference to the preparation of a statement of the Company's affairs and 
the submission of his preliminary report to the Court. Unless the Court 
orders otherwise, the Official Receiver, pursuant to rule 52 (1) of the 
Companies (Winding-up) Rules, 1949, gives notice to an officer or officers 
of the Company who fall within the categories set out in section 235 (2) 
of the Act (3 Halsbury's Statutes, 2nd Edn., 649) requiring such officer 
or officers to submit a Statement of Affairs within fourteen days of the 
winding-up Order or of the date of appointment of the provisional 
liquidator. The Official Receiver supplies to such officer or officers the 
relevant forms and instructions and the Official Receiver is empowered to 
hold personal interviews both before and after the submission of the 
Statement of Affairs for the purpose of investigating the Company's 
affairs and it is the duty of the person or persons concerned to attend upon 
the Official Receiver at the time and place appointed and to answer all 
questions put to them and give all such information as may be required 
(Companies (Winding-up) Rules, 1949, rr. 52 and 54). 

The Statement of Affairs has to be submitted in duplicate (usually 
Form 22 of the Appendix to the Winding-up Rules is used) and one copy 
verified by affidavit. The verified copy is then filed by the Official 
Receiver with the Registrar (Companies (Winding-up) Rules, 1949, 
r. 52 (1)). 

Any person who, without reasonable excuse makes default in com¬ 
plying with the provision of the Act regarding the submission of the State¬ 
ment of Affairs is liable to a fine not exceeding £10 for every day during 
which the default continues ; section 235 (3) of the Act (3 Halsbury's 
Statutes, 2nd Edn., 650) and the Official Receiver may report any such 
default to the Court (Companies (Winding-up) Rules, 1949, r. 55) with a 
view to obtaining an Order for submission of the Statement of Affairs. 
On default in complying with such an Order the Respondent could be 
committed (Re New Par Consols , [(1898] 1 Q. B. 573 ; 10 Digest 868, 
5881; Re New Par Consols , Ltd . (No. 2), [1898] 1 Q. B. 669, C. A. ; 10 
Digest 816, 5316 ). 

Rule 57 of the Companies (Winding-up) Rules, 1949, provides for the 
making of an application to dispense with having a Statement of Affairs, 
but any such application must be supported by a report of the Official 
Receiver showing the special circumstances which in his opinion renders 
such a course desirable. 

The persons making or concerned in making the Statement of Affairs 
and Affidavit verifying will be allowed and paid by the Official Receiver, 
out of the assets of the Company, such costs and expenses incurred in and 
about the preparation and making of the Statement and Affidavit as the 
Official Receiver may consider reasonable, subject to appeal to the Court 
(Section 235 (4) of the Act; 3 Halsbury's Statutes, 2nd Edn., 650). 
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Before any such costs and expenses are incurred an application must be 
made to the Official Receiver for his sanction accompanied by a statement 
of the estimated costs and expenses intended to be incurred and unless this 
has been done, except by Order of the Court, they will be disallowed 
(Companies (Winding-up) Rules, 1949, r. 56). 

So soon as practicable after receipt of the Statement of Affairs or, 
where the Court has ordered that no Statement is to be submitted, so soon 
as practicable after the Order, the Official Receiver submits his Preliminary 
Report to the Court which covers the points set out in sub-section (1) of 
section 236 of the Act (3 Halsbury's Statutes, 2nd Edn., 651). One of 
the objects of the Preliminary Report is to bring before the Court early 
information of importance in guiding its judgment as to any person who 
should be privately examined (Ex p. Barnes , [1896] A.C. 146 ; 10 Digest 
870, 5894 ). A public examination cannot be ordered on the preliminary 
report, a further report being necessary (as to which see pp. 346 et seq ., 
post). 

The Official Receiver also, as soon as practicable, sends to each creditor 
mentioned in the Statement of Affairs and to each person appearing from 
the Company's books or otherwise to be a contributory of the Company, 
a summary of the Statement of Affairs, including the causes of its failure, 
and any observations thereon which the Official Receiver may think fit 
to make (Companies (Winding-up) Rules, 1949, r. 126 (1)). Where, 
prior to the winding-up Order, the Company was being wound up volun¬ 
tarily the Official Receiver may, if he thinks fit, also send an account of 
such voluntary winding-up showing how it has been conducted, how the 
property of the Company has been disposed of and giving any observations 
thereon he may think fit to make (ibid., r. 126 (2)). 

The applications concerning the Statement of Affairs with which 
practitioners are likely to be concerned are few, but the following Practice 
notes and Precedents are included for reference. 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
Required. 

t 

ih 

21 * 


A Application to the Official Receiver to 
extend time for submitting Statement of 
Affairs:— 

(i) Form of application and Official 
Receiver’s Certificate. 

Note : When a person requires an extension of 
the fourteen days allowed by s. 235 (3) of 
the Act (3 Halsbury's Statutes, 2nd Edn., 
650) for submitting the statement, he 
may apply to the Official Receiver, who, if 
he thinks fit, will give a written Certificate 
extending the time. The Certificate must 
then be filed with the Court proceedings and 
renders an application to the Court unneces¬ 
sary (Companies (Winding-up) Rules, 1949, 
r- 33 )- 

241 

I 

— 

— 
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No. 


Steps to be Taken. 


B. Applications to the Court by the Official 
Receiver, to enforce the submission of the 
Statement of Affairs and to dispense with 
the Statement. 

(i) Four-day Order to submit or concur 
in submitting the Statement of 
Affairs. 

Notes: (1) The Official Receiver makes the 
application by ordinary Summons which is 
served on the Respondent (s). 

(2) The Official Receiver also files a 
Report in support of the application and an 
Affidavit of service in cases where the 
Respondent (s) does not appear. 

(3) Upon the Order being made, it is 
served on the Respondent(s), with a notice 
endorsed as required by R.S.C. Order 41, r. 5, 
see note (3) to Item (xiii), p. 545, post , for 
the wording. 

(4) Where the Order is not complied 
with, proceedings for contempt may be 
taken, as to which see 7 Ency. Court Forms 
50 et seq. 

(ii) Order dispensing with Statement of 
Affairs. 

Notes : (1) Where the Official Receiver thinks 
fit he may apply to the Court to dispense 
with the preparation of the .Statement of 
Affairs (Companies (Winding-up) Rules, 
1949. r. 57 (i)). 

(2) The application is made by ex 
parte Summons and supported by a Report 
of the Official Receiver showing the 
special circumstances which in his opinion 
render such a course desirable. 

(3) The Court will usually give in the 
Order consequential directions as to the 
sending of any notices required by r. 126 of 
the Companies (Winding-up) Rules, 1949, 
to be sent to any person mentioned in the 
Statement of Affairs (ibid., r. 57 (2)). 


0. Application to Court tor allowance of 
expenses incurred in connection with the 
preparation of the Statement of Affairs. 

1 Issue Summons. 

Notes : (z) The application is made under r. 56 
of the Companies (Winding-up) Rules, 1949, 
(2) The Liquidator should be made 
Respondent and the Summons served on 
him accordingly. 

2 File Affidavit in Support. 


Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 

242 


5/- 

19 

243 


5/- 

19 

244 

2 

5/- 

12 

245 

I 

2/6 

ZOI 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

& 

. 

w a 0 
k M £ 

qgg 

« g£ 
«o 

3 

Attend hearing of Summons before 
Registrar and on Order being made :— 

(a) Prepare draft Order, lodge fair copy 
and obtain appointment to settle. 

246 

I 




(b) Give notice of appointment to settle. 

(c) Attend to settle. 

(d) Lodge two engrossments of Order 
together with settled draft. 

246 

2 

10/- 

21 


PRECEDENTS. 

241 . 

APPLICATION to and certificate of Official Receiver extending time for 
submitting Statement of Affairs (ft). 

[Heading as in Form No. 165.) 

I,., being the.of the above-named Company, 

hereby apply pursuant to Rule 53 of the Companies. (Winding-up) Rules, 
1949, to the Official Receiver for a certificate extending the time for 

submitting the Statement of Affairs herein to the.day of.. 

19.... The grounds on which I make this application are as follows : 

\Here set out the grounds , for example , owing to work involved in 
preparing the schedules.] 

Dated, etc. 

[Signature.) 

I.. Official Receiver, herein hereby certify that I have 

pursuant to Rule 53 of the Companies (Winding-up) Rules, 1949, extended 
the time for submitting the above-named Company's Statement of Affairs 
until the.day of. 

Dated this.day of.... 19.... 

Official Receiver. 


242 . 

ORDER on persons to submit or concur in submitting a Statement of 

Affairs (/). 

(Heading as in Form No: 165.) 

Upon the Application by Summons dated the.day of.. 

19..., of the Official Receiver and Liquidator of the above-named Com- 


(k) See Practice and Procedure, p. 328, ante. 
(/) See Practice and Procedure, p. 329, ante. 
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pany. And Upon Hearing the Applicant in person [and the Solicitors 

for.and.(the Respondents) or and no one 

appearing for or on behalf of.and.(the Respon¬ 

dents) although they have been respectively duly served with the said 

Summons as by the Affidavit of.filed the., 19..., 

appears]. And Upon Reading the Order to wind up the said Company 

dated the., 19...and the Report of the [Senior Assistant] 

Official Receiver made to the Court and filed the.. 19.... 

It Is Ordered that the Respondents the said.and. 

do within four days after the service of this Order upon them submit 
and verify or concur in and verify a Statement as to the affairs of the 
above-named Company pursuant to the provisions of Section 235 of the 
above-mentioned Act and the Companies (Winding-up) Rules, 1949. 

And It Is Ordered that the Respondents, the said.and 

.. do each pay to the Applicant, the said Official Receiver and 

Liquidator the sum of £ .his assessed costs of the said Application. 


243 . 

ORDER dispensing with Statement of Affairs (m). 

(Heading as in Form No . 163.) 

Upon the Application (etc., as in Form No. 242). 

It Is Ordered that the Applicant as such Official Receiver and Liqui¬ 
dator be at liberty : 

(a) to dispense with the submission of a Statement as to the affairs 
of the said Company, and 

(b) to send to each Creditor and each Contributory of the said Com¬ 
pany of whom he has knowledge a Report of the Applicant in lieu of the 
Summary of the Statement of Affairs and observations thereon required 
to be sent pursuant to Rule 126 (1) of the Companies (Winding-up) Rules, 
1949. 


244 . 

SUMMONS for expenses incurred in connection with Statement of Affairs. 

(Heading as in Form No. 165.) 

Let the Official Receiver and Liquidator of the above-named Company 
(or as the case may be) (continue as in Form No. 168) for an order that the 

sum of £ .be paid out of the assets of the above-named Company 

to.of.. Chartered Accountant, for services 

rendered in connection with the preparation of the Statement of Affairs 
of the said Company and that the costs of this Application may be 
provided for. 

Dated (etc., as in Form No. 168.) 


(w) See Practice and Procedure, p. 329. ante. 
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245 . 

AFFIDAVIT in support of Summons No. 24 ft. 

(Heading as in Form No. 165). 

I,.of (here insert address and description of the deponent) 

make oath and say as follows :— 

1. On the., 19..., an Order to wind up the above-named 

., Limited (hereinafter called " the Company ”) was made 

by this Honourable Court. 

2. The Directors of the Company at the time the said Order was made 

were myself and.and I and my co-director were required by 

the Official Receiver to submit a Statement of the Affairs of the Company. 

3. In order to comply with this requirement it was necessary to employ 
a Chartered Accountant and I and my co-director asked the Official 

Receiver for permission to employ.of.Chartered 

Accountant and this was sanctioned. No fee, however, was fixed, neither 
was any estimate made at the time as it was not known what work the 
preparation of the Statement of Affairs entailed. 

4. The Statement of Affairs was duly completed and lodged with the 
Official Receiver and there is now produced and shown to me marked 

“ ... ” the account for the sum of £ .rendered by the said. 

in respect of his services. 

5. I respectfully ask that the said sum of £ .be allowed to the 

said.for his services and that the said sum be paid out of the 

assets of the Company. 

Sworn, etc. 


246 . 

ORDER allowing expenses incurred in connection with preparation 0! 
Statement ot Affairs out of assets (n). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.and. And Upon Hearing the Solicitors for the 

Applicants and for.the Liquidator of the above-named 

Company (the Respondent) And Upon Reading the Order to wind up 

the said Company dated the.. 19..., the Order dated the 

.. 19...(appointing Liquidator), the Affidavit of. 

filed the.. 19...and the Exhibit in the said Affidavit referred 

to 

It Is Ordered that the sum of £ .be paid out of the assets of the 

above-named Company to., of.. Chartered Accountant, 

for services rendered in connection with the preparation of the Statement 
of Affairs of the said Company. 

And It Is Ordered that the costs of the Applicants of the said Applica¬ 
tion assessed at the sum of £ .be paid out of the assets of the said 

Company. 


(ft) See Practice and Procedure, p. 330, ante. 
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8. Meetings of Creditors and Contributories. 

A. First Meetings. 

A further duty of the Official Receiver is to summon separate meetings 
of the Creditors and Contributories of the Company for the purpose of 
determining (i) whether or not an application is to be made to the Court 
for appointing a Liquidator in the place of the Official Receiver (section 
239 (b) of the Act; 3 Halsbury’s Statutes, 2nd Edn., 652), (ii) whether or 
not an application is to be made to the Court for the appointment of a 
Committee of Inspection to act with the Liquidator and (iii) who are to be 
members of the Committee if appointed (section 252 (1) of the Act; 3 
Halsbury’s Statutes, 2nd Edn., 660). Unless the Court directs otherwise 
the first meetings of the Creditors and Contributories are to be held within 
one month (or if a Special Manager has been appointed then within six 
weeks) after the date of the Winding-up Order. The dates of the meetings 
are fixed and the meetings summoned by the Official Receiver as follows : 

1. By forthwith giving notice of the dates fixed by him to the Board 
of Trade, who advertise the same in the "London Gazette" not less 
than seven days before the meetings. 

2. By sending by post not less than seven days before the Meetings 
notices to the Creditors and Contributories as in Forms 71 and 72 
respectively of the Appendix to the Companies (Winding-up) 
Rules, 1949. The notices are accompanied by a summary of the 
Statement of Affairs (see p. 327, ante) and, in the case of notices to 
creditors, by a statement of the time within which proofs of debt 
(see p. 475, post) are to be lodged to entitle them to vote at the first 
Meeting. 

3. By giving notice, as in Form 73 of the Appendix to the Companies 
(Winding-up) Rules, 1949, to each of the Officers of the Company as 
the Official Receiver is of opinion ought to attend the meeting. 
Seven days* notice must be given and the notice may either be 
delivered personally or sent by prepaid post. 

It is the duty of every officer who receives notice under 3 above to 
attend and if any officer fails to do so the Official Receiver must report 
such failure to the Court. See Companies (Winding-up) Rules, 1949, 
rr. 121 to 126. As to appointment of Liquidator and Committee of 
Inspection see pp. 356, et seq. t post . 

After the first meetings of the Creditors and Contributories have been 
held it is the duty of the Official Receiver (or the Chairman of the meetings 
as the case may be) to report the result of each meeting to the Court so 
soon as possible (Companies (Winding-up) Rules, 1949, rule 58 (1) and see 
also p. 356, post). 

B. Court Meetings. 

Section 346 of the Act (3 Halsbury’s Statutes, 2nd Edn., 723) em¬ 
powers the Court to direct meetings of the Creditors and Contributories 
to be called, held and conducted in such manner as the Court directs, for 
the purpose of ascertaining the wishes of the Creditors and Contributories 
as to any matters relating to the winding-up of the Company. The 
general rules relating to meetings contained in rules 129 to 156 of the 
Companies (Winding-up) Rules, 1949, apply to Court Meetings subject 
and without prejudice to any express directions of the Court (Companies 
(Winding-up) Rules, 1949, r. 128). 
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C. Liquidator’s Meetings. 

Section 246 (2) of the Act (3 Halsbury’s Statutes, 2nd Edn., 657) 
provides that the Liquidator of a Company may summon meetings of the 
Creditors or Contributories for the purpose of ascertaining their wishes 
and that it is his duty to summon meetings at such times as the Creditors 
or Contributories by resolution, either at the meeting appointing the 
Liquidator or otherwise, may direct, or whenever requested in writing so 
to do by one-tenth in value of the Creditors or Contributories as the case 
may be. Rules 129 to 156 of the Companies (Winding-up) Rules, 1949, 
contain provisions regulating the summoning of, proceedings and use of 
proxies at meetings of the Creditors and Contributories. 

Section 246 (5) of the Act (3 Halsbury’s Statutes, 2nd Edn., 657) 
provides that if any person is aggrieved by any act or decision of the 
Liquidator, that person may apply to the Court, and the Court may 
confirm, reverse or modify the act or decision complained of, and make 
such order in the premises as it thinks just. For the procedure on such 
an application, see p. 478, post . 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

r M 

R.S.C. Fees 
Order, 1930. 
Fee No. 


A. First Meetings. 






Application by Official Receiver to extend 
time for holding First Meetings or for 
liberty to resummon such meetings. 





1 

Issue Summons, Form No. 168 may be 
adapted. 

Notes : (1) The Summons is ex parte . 

(2) See r. 121 of the Companies (Wind- 
ing-up) Rules, 1949, as to extending the 
time for the meetings. 

(3) The Court may resummon or direct 
the holding of fresh first meetings should 
circumstances require it (see Re Land 
Development Association, [1892] W. N. 23 ; 
Re Reynolds (Charles) & Co., Ltd., [1895] 
W. N. 31; Re Radford and Bright, Ltd . 
(No, 2), [1901] 1 Ch. 735 ; 10 Digest 887, 

6037-) 


2 

5 h 

12 

2 

File report in support. 

Note: The report will state the reasons why 
the extension of time or resummoning is 
necessary. 


I 



3 

Attend hearing of Summons before 
Registrar. 





4 

Obtain Order. 

247 

2 

5 /- 

19 
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£ 

W 

No. Steps to be Taken. §5 


B. Court Meetings. 

Where the Court directs the summoning 
of a meeting pursuant to section 346 of 
the Act (see p. 333, ante) the form of notice 
to be sent out by the Liquidator will be 
settled in Chambers. 248 1 

C. Liquidator’s Meetings. 

1 Summoning. 

(a) By Liquidator—Form of Notice. 249 — 

Notes: (1) The notice must be sent by post 

not less than seven days before the date 
appointed for the meeting to every person 
appearing by the Company's books to be a 
Creditor of the Company in the case of a 
Creditors' meeting, and to every person 
appearing by the Company's books or other¬ 
wise to be a Contributory in the case of 
a Contributories' meeting (Companies 
(Winding-up) Rules, 1949, r. 129 (1) ). 

(2) The notice to each Creditor must be 
sent to the address given in his proof of 
debt, or if he has not proved to the address 
given in the Statement of Affairs (if any), 
or to such other address as may be known to 
the Liquidator. The notice to each Con¬ 
tributory must be sent to the address 
mentioned in the Company’s Books as the 
the address of such Contributory, or to such 
other address as may be known to the 
Liquidator (Companies (Winding-up) Rules, 

1949, r. 129 (2)). 

(b) Upon requisition by the Creditors or 
Contributories. The forms applic¬ 
able are :— 

(i) Requisition. 250 — 

Notes: (1) The requisition must be signed by 
one-tenth in value (or more) of the Creditors 
or Contributories, as the case may be (s. 246 
(2) of the Act; 3 Halsbury's Statutes, 2nd 
Edn., 657.) 

(2) The signed requisition should be 
delivered or sent to the Liquidator. 

(3) The requisitionists will be required 
to deposit with the Liquidator such sum as 
the Liquidator may require as security for 
the payment of the costs of summoning the 
meeting. Such costs are payable by the 
person (s) at whose instance the meeting is 
convened unless the Court shall by Order or 
the Creditors or Contributories shall by 
resolution direct that the costs shall be 


No. of Copies 

REQUIRED. 
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No. 

Steps to bb Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

III 

IF 


repaid out of the assets of the Company. 
See Companies (Winding-up) Rules, 1949, 
r. 132, which also sets out details of the 
costs allowed. 

(4) An application to the Court under 
ibid., r. 132 is made by Summons and Form 
No. 168 can readily be adapted. 


2 

5 h 

12 


(ii) Notice convening meeting on 
requisition. 

(iii) Order as to costs of meeting 
under ibid., r. 132. 

251 

252 

2 

10/- 

21 

2 

Proof of Summoning. 






Affidavit of Postage of Notices of 
Meetings. 

253 

I 

2/6 

IOI 


Notes : (1) The Affidavit may be made by the 
Liquidator, a Creditor or his Solicitor or the 
clerk of either of such persons, or as the case 
may be by some officer of the Company or its 
Solicitor or the clerk of such Company or 
Solicitor. In the case of a meeting sum¬ 
moned by the Official Receiver a Certificate 
in accordance with Form 77 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 
may be given either by the Official Receiver 
or other officer of the Court. 

(2) Unless the Court orders otherwise 
the proceedings and resolution at meetings 
summoned by notice are valid notwith¬ 
standing that some Creditors or Contri¬ 
butories have not received the notice sent 
to them (Companies (Winding-up) Rules, 
1949. r. 136). 





3 

Proceedings at Meetings. The forms 
applicable are :— 






(i) Authority to deputy to act as 
Chairman and to use Proxies. 

254 

_ 

___ 

— 


Notes: (1) Where a meeting is summoned by 
the Official Receiver or the Liquidator, he 
or someone nominated by him will be 
Chairman of the meeting. At every other 
meeting of Creditors or Contributories 
(except a meeting of Creditors in a Voluntary 
Winding-up under a. 293 of the Act) the 
Chairman will be such person as the meet¬ 
ing by resolution shall appoint (Companies 
(Winding-up) Rules, 1949, r. 133). 

(2) Where the Official Receiver holds 
proxies and cannot attend the meeting for 
which they are given he may, in writing, 
depute some person under his official control 
to use the proxies on his behalf and in such 
manner as he may direct {ibid., r. 155). 



j 

; 
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£ 

i q 


No. 

Steps to be Taken. 

ECEDE 

No. 

<S g 

to p 

O 0* 

1 : 



£ 

6 * 

1 

1 




S 3 



(ii) Certificate to be endorsed on filed 
Resolution. 

Notes : (i) The Official Receiver or as the case 
may be the Liquidator must file with the 
Registrar a copy certified by him of every 
resolution of a meeting of Creditors or Con¬ 
tributories (Companies (Winding-up) Rules, 

1949. r. 135). 

(2) As to the majority required for 
passing resolutions, see ibid., r. 134, and as to 
the number of Creditors or Contributories 
constituting a quorum, see ibid., r. 138. 

(3) As to Creditors entitled to vote, 
secured creditors and surrender of security, 
see ibid., rr. 139 to 144. 

(iii) Memorandum of Adjournment. 256 1 

Notes : (1) The Chairman, with the consent of 
the meeting, may adjourn it from time to 
time and from place to place, but the 
adjourned meeting must be held at the same 
place as the original meeting unless in the 
resolution for adjournment another place 
is specified or unless the Court otherwise 
orders (Companies (Winding-Up) Rules, 

1949, r. 137). The Memorandum should 
be filed with the Registrar. 

(2) A meeting is also adjourned when a 
quorum is not present or represented within 
half an hour from the time appointed for the 
meeting and in such case to the same day in 
the following week at the same time and 
place or to such other day time or place | 
as the Chairman appoints, but so that the 
day appointed is not less than seven or more 
than twenty-one days from the day from 
which the meeting was adjourned (ibid., 
r. 138 (2)). 

(iv) Notice of Adjourned Meeting. 

Note : It is advisable to give notice of the ad¬ 
journed meeting, especially where a quorum 
was not present at the original meeting. 

(v) List of Creditors or Contributories. 

Note : Rule 145 (2) of the Companies (Winding- 
up) Rules, 1949, provides that a list of 
Creditors and Contributories present at 
every meeting shaU be made and kept. 

See also ibid., rr. 145 (x) and 171 as to the 
keeping of Minutes of meetings. 

Proxies for use at Meetings. The forms 
applicable are:— 

(i) General Proxy. 

(ii) Special Proxy. 

C.F. VIA 



>ER, 1930. 
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No. 


Stbps to bb Takbn. 


Notes : (i) Every instrument of proxy must be 
in accordance with the appropriate form in 
the Appendix to the Companies (Winding- 
up) Rules, 1949 (Companies (Winding-up) 
Rules, 1949, r. 147). 

(2) Both general and special forms of 
proxy must be sent'to the Creditors and 
Contributories with the notice summoning 
the meeting and neither the name nor 
description of the Official Receiver or 
Liquidator or any other person must be 
printed or inserted in the body of the proxy 
before it is so sent ( ibid ., r. 148). 

(3) Creditors and Contributories may 
vote either in person or by proxy (ibid., 
r. 146). 

(4) A Creditor or Contributory may 
give a general proxy to any person (ibid., 
r. 149). 

(5) A Creditor or Contributory may 
give a special proxy to any person to vote 
at any specified meeting or adjournment 
thereof (a) for or against the appointment 
or continuance in office of any specified 
person as Liquidator or member of the 
Committee of Inspection, and (b) on all 
questions relating to any matter other than 
those above referred to and arising at the 
meeting or an adjournment thereof (ibid., 
r. 150). 

(6) In a winding-up by the Court a 
Creditor or Contributory may appoint the 
Official Receiver or Liquidator, and in a 
Voluntary Winding-up the Liquidator or if 
there is no Liquidator the Chairman of a 
meeting, to act as his general or special 
proxy (ibid., r. 152). 

(7) No person may be appointed a 
general or special proxy who is a minor 
(ibid., r. 154 (3)). 

(8) As to prohibition of a holder of a 
proxy from voting on matters in which he is 
financially interested, see ibid., r. 153. 

(iii) Order varying time for lodging 
proxies for use at first meeting of 
Creditors or Contributories. 


261 


51 - 


19 


Notes : (1) A proxy intended to be used at the 
first meeting of Creditors or Contributories, 
or an adjournment thereof, must be lodged 
with the Official Receiver not later than the 
time mentioned for that purpose in the 
notice convening the meeting or the ad¬ 
journed meeting, which time must not be 
earlier than 12 o'clock at noon of the day but 
one before, nor later than 12 o'clock at noon 
of the day before, the day appointed for 


R.S.C. Fees 
Order, 1930. 











VoLVIA] Meetings of Creditors and Contributories 339 


No. 


Steps to be Taken. 



w 

£ 


O' 6 

«s 
8 * 
o 


such meeting, unless the Court otherwise 
directs (Companies (Winding-up) Rules, 
1949, r. 154 (1)). 

(2) Proxies for use at meetings other 
than the first meeting of Creditors or Con¬ 
tributories must be lodged (a) with the 
Official Receiver or Liquidator in a winding- 
up by the Court (b) with the Company at 
its Registered Office for a meeting under 
s. 293 of the Act (c) with the Liquidator (or 
if there is no Liquidator with the person 
named in the notice convening the meeting 
to receive the same) in a Voluntary Winding- 
up, not later than 4 o'clock in the afternoon 
of the day before the meeting or adjourned 
meeting at which the proxies are to be used 
(Companies (Winding-up) Rules, 1949, 
r. 154 ( 2 ) )• 

(3) The application underbid., r. 154 (1) 
could be made by the Official Receiver by 
ex parte summons, for which Form No. 168, 
ante , can be readily adapted. 

(4) Such an application might be made 
where the number of proxies likely to be 
lodged is very great and additional time 
will be required to sort them for use at the 
meeting. 


precedents. 

247 . 

ORDER extending time for holding First Meetings of Creditors and 
Contributories and giving special directions as to Notices (0). 

{Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the Official Receiver and Provisional Liquidator of the above-named 
Company And Upon Hearing the Applicant in person And Upon Reading 

the Order to wind up the said Company dated the.. 19..., 

and the Report of the [Assistant} Official Receiver filed the.. 

19.... 

It Is Ordered that the period within which the First Meetings of 
Creditors and Contributories of the said Company as required by Section 
239 of the above-mentioned Act are to be held be and the same is hereby 
extended to the., 19.... 

And It Is Ordered that the Applicant as such Official Receiver and 
Provisional Liquidator be at liberty to summon the First Meetings of 
Creditors and Contributories of the said Company by giving seven days* 
notice thereof by ordinary prepaid letter post to such of the Creditors 


(0) See Practice and Procedure, p. 334, ante. 
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and Contributories of the said Company as are known to him and by 
advertising notice thereof once each in the “ London Gazette" and the 
“ Times ” newspaper. 


248 * 

NOTICE convening a Meeting ordered to be held by the Court pursuant 
to Section 846 ol the Companies Act, 1948 ( p ). 

(Heading as in Form No. 165.) 

Notice is hereby given that by an Order dated the., 19..., 

made in the above matters by The Honourable Mr. Justice., 

the Liquidator of the above-named Company was directed to convene a 
Meeting of the Unsecured Creditors of the said Company other than Loan 
Creditors, for the purpose of considering and if thought fit passing a 
Resolution in the terms set forth in the Schedule hereto, and that such 

Meeting be held at.in the City of London at.o’clock in 

the.noon on.day the.day of.. 19..., at 

which place all such Unsecured Creditors are requested to attend. 

Such Unsecured Creditors may attend such Meeting and vote thereat 
either in person or by proxy. 

A form of proxy applicable for the Meeting is enclosed herewith. All 
forms appointing proxies should be lodged as stated in Note 1 on the 
form of proxy. 

By the said Order the Liquidator of the said Company was appointed 
Chairman of the said Meeting and directed to report the result thereof to 
the Court. 

The Schedule. 

That this meeting approves the proposal of the Liquidator that the 
Voluntary Winding-up of the Company should continue and that the 
Company should not be placed in Compulsory Winding-up on the condition 

that the Loan Creditors of the Company (whose debts amount to £ .) 

and the Guarantors of the Company’s overdraft to the extent of £. 

become effectively bound to the satisfaction of the Court to postpone 
their claims in respect of their loan and guarantee to the claims of the other 
Creditors of the Company to the intent that the latter may be paid in full 
before anything becomes payable to the said Loan Creditors or Guarantors 
in respect of such loans or guarantees. 


249 . 

NOTICE of Meeting (general form) (q). 

(Heading as in Form No. 165.) 

Notice is hereby given that a Meeting of Creditors [or Contributories] 

in the above matter will be held at.on the.day of 

.. at.o'clock in the.noon (r). 

( p) See Practice and Procedure, p. 335, ante. 

(1 q ) See Practice and Procedure, p. 335, ante. This is Form 75 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 

(r) Every meeting must be held at such place as is in the opinion of the person 
convening the same most convenient for the majority of the creditors or con¬ 
tributories or both. Different times or places or both may if thought expedient be 
named for the meetings of creditors and for the meetings of contributories (Com¬ 
panies (Winding-up) Rules, 1949, r. 131). 
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Agenda. 

(Here insert the purpose for which the meeting is called.) 

Dated this.day of., 19.... 

Signed \Jhere insert Liquidator or Official 
Receiver, as the case may fo]. 

Forms of general and special proxies are enclosed herewith. Proxies 

to be used at the meeting must be lodged with.:.at. 

in the County of.not later than.o'clock on the. 

day of. 


250 . 

FORM of requisition by Creditors or Contributories under Section 246 (2) 
of the Companies Act, 1948 (s). 

(Heading as in Form No. 165.) 

To.. Liquidator of.. Limited. We the 

undersigned persons being one-tenth in value and upwards of the Creditors 

[or Contributories] of the above-named.. Limited, do hereby 

request you pursuant to the provisions of Section 246 (2) of the Companies 
Act, 1948, to convene a General Meeting of the Creditors [or Contri¬ 
butories] of the said Company for the purposes of considering, and, if 
thought fit, passing the Resolutions in the terms set forth in the Schedule 
hereto with or without amendment, and any matter incidental thereto. 

The Schedule. 

(1) (State the main resolution or resolutions.) 

(2) That the costs of summoning the said Meeting be repaid out of the 
assets of the Company to the persons at whose instance it is summoned. 

Dated this.day of.. 19.... 

(Signature.) 


251 . 

NOTICE convening Meeting on requisition. 

(Heading as in Form No. 165.) 

Notice is hereby given that, pursuant to a request of one-tenth in 
value and upwards of the Creditors [or Contributories] of the above- 
named Company made pursuant to Section 246 (2) of the Companies 
Act, 1948, a Meeting of the Creditors [or Contributories] of the said 

Company will be held at.on the.day of. 

at.o'clock in the.noon. 


Agenda. 


(Here insert purposes for which the meeting is called .) 

Dated this.day of.,19.... 

( Signature .) 

(Conclude as in Form No. 249.) 


(5) See Practice and Procedure, p. 335, ante. 
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252 . 

ORDER as to costs of Meeting under Companies (Winding-up) Rules, 

1949, r. 182 (t). 

{Heading as in Form No. 165.) 

Upon the Application by Summons, etc. 

It Is Ordered that the Respondent the said.as such 

Liquidator do pay to the Applicant the said.his costs of 

summoning the Meetings of the Creditors and Contributories of the said 
Company for the.day of.. 19..., including all disburse¬ 

ments for postage, printing, stationery, and hire of room to be allowed 
in accordance with Rule 132 and the costs of the statutory advertisements 
of such Meetings properly incurred. 


253 . 

AFFIDAVIT of postage of Notices of Meeting (a). 

(Heading as in Form No. 163.) 

I,. (here insert the address and a description of the deponent) 

make oath and say as follows : 

1. That I did on the.day of.. 19..., send to each 

Creditor mentioned in the Company's Statement of Affairs [or to each 
Contributory mentioned in the Register of Members of the Company] a 
notice of the time and place of the \insert here ” general '' or “ adjourned 
general '' or " first ” meeting of Creditors or Contributories as the case 
may be ] in the form hereunto annexed marked " A." 

2. That the notices for Creditors were addressed to the said Creditors 
respectively according to their respective names and addresses appearing 
in the Statement of Affairs of the Company or the last-known addresses 
of such creditors. 

3. That the notices for Contributories were addressed to the said Con¬ 
tributories respectively according to their respective names and registered 
or last-known addresses appearing in the Register of the Company. 

4. That I sent the said notices by putting the same prepaid into the 

post office at.before the hour of.o'clock in the. 

noon on the said day. 

Sworn, etc. 


254 . 

AUTHORITY to deputy to act as Chairman of Meeting and use Proxies (6). 

(Heading as in Form No. 165.) 

I, ., the Official Receiver of.. do hereby 

nominate Mr.. of., to be Chairman of the meeting 


It) See Practice and Procedure, p. 336, ante. 

(a) See Practice and Procedure, p. 336, ante. This form is based on Form 76 
in the Appendix to the Companies (Winding-up) Rules, X949. 

lb) See Practice and Procedure, p. 336, ante. This form is based on Form 78 
in tne Appendix to the Companies (winding-up) Rules, 1949. 
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of Creditors [or Contributories] in the above matter, appointed to be 

held at.on the.day of.19..., and I depute 

him {here insert “ being a person in my employment or under my official 

control ” or “ being an officer of the Board of Trade "] to attend such 
meeting and use, on my behalf, any proxy or proxies held by me in this 
matter. 

Dated this.day of.,19.... 

Official Receiver. 


255 . 

CERTIFICATE to be indorsed on copy of Resolution filed (c). 

I, .. the Liquidator of.. Limited, hereby 

certify that this document is a true copy of a Resolution duly passed at a 

meeting of the Creditors [or Contributories] of the said.. 

Limited, held on the.. 19.... 

(Signature.) 


256 . 

MEMORANDUM of adjournment of Meeting (d). 

(Heading as in Form No. 165.) 

Before.at.on the.day of.. 

19..., at.o'clock. 

Memorandum.—The [“ First" or as the case may bej meeting of 
[here insert “ Creditors " or “ Contributories," as the case may be\ in the 
above matter was held at the time and place above mentioned ; but it 
appearing that (here state reason for adjournment) the meeting was 

adjourned until the.day of.. 19..., at.o'clock in 

the.noon, then to be held at the same place. 

Chairman. 


257 . 

NOTICE of adjourned Meeting. 

(Heading as in Form No. 165.) 

Take notice that the first meeting of Creditors [or Contributories] in 

the above matter held on the.was on that day adjourned to 

the.and will accordingly be held at.on the 

.at.o'clock in the.noon. 

Dated this.day of.,19.... 

Official Receiver. 


(c) See Practice and Procedure, p. 337, ante. 

(d) See Practice and Procedure, p. 337, ante. This form is based on Form 79 
in the Appendix to the Companies (Winding-up) Rules, 1949. 
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258 . 

LIST of Creditors [or Contributories] to be used at every Meeting (e). 
(Heading as in Form No. 165.) 

Meeting held at.this.day of.. 19.... 


Con¬ 

secutive 

Number. 

Names of Creditors [or Contributories] 
present or represented. 

Amount of proof. [In 
case of Contributories insert 
" number of shares" and 
" number of votes accord¬ 
ing to tiie regulations of the 
Company.”] 


- 

In person. 

Proxies. 

z 

2 


£ 

S . 

d. 

1 

s. 

d. 

3 








4 








5 








6 

' 







7 

Total number of Creditors [or Con¬ 
tributories] present or represented. 









1 






259 . 

general PROXY (/). 

(Heading as in Form No. 165.) 

I/We., of., a Creditor [or Contributory], 

hereby appoint (1).to be my/our general proxy to vote at 

the meeting of Creditors [or Contributories] to be held in the above 

matter on the.day of.. 19..., or at any adjournment 

thereof. 


Dated this.day of.. 19.... 


Notes. 


(Signature.) (2). 


1. The person appointed general proxy may in a winding-up by the 
Court be the Official Receiver, the Liquidator, or such other person as the 
Creditor [or Contributory] may approve (g), and in a Voluntary Winding- 
up the Liquidator or if there is no Liquidator the Chairman of the meet¬ 
ing but not the Official Receiver. The proxy form should be altered 
accordingly. 

2. If a firm, sign the firm’s trading title, and add “ by A. B., a partner 
in the said firm. 1 ’ If the appointer is a corporation, then the form of 

(e) This is Form 74 in the Appendix to the Companies (Winding-up) Rules, 1949. 

If) See Practice and Procedure, pp. 337, 338, ante. This is Form 80 in the 
Appendix to the Companies (Winding-up) Rules, 1949. 

(g) See Practice and Procedure, p. 338, ante , Notes (4) to (7) to Item 4 (ii). 
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proxy must be under its common seal or under the hand of some officer 
duly authorised in that behalf, and the fact that the officer is so authorised 
must be stated (A). 

3. The proxy form when signed must be lodged by the time and at the 
address named for that purpose in the notice convening the meeting at 
which it is to be used. 

Certificate to be signed by Witness to signature or mark of blind or incapable 

creditor (i). 

I, ., of., being a (here state description) 

hereby certify that all insertions in the above proxy are in my own hand¬ 
writing, and have been made by me at the request of the above-named 

.and in his presence, before he attached his signature [or 

mark] thereto. 

Dated this.day of., 19.... 

(Signature.) 


260 . 

SPECIAL PROXY (; ). 


(Heading as in Form No. 165.) 

I/We.. of.. a Creditor for Contributory], 

hereby appoint (1).as my/our proxy at the meeting of 

Creditors for Contributories] to be held on the.day of. 

19..., or at any adjournment thereof, to vote ({here insert the word " for ” 
or the word “ against ” as the case may require , and specify the particular 
resolution ] the resolution No.in the notice convening. 

Dated this.day of.. 19.... 

(Signature) (2). 


Notes. 


1. The person appointed proxy may in a Winding-up by the Court be 
the Official Receiver, the Liquidator, or such other person as the Creditor 
for Contributory] may approve, and in a Voluntary Winding-up the 
Liquidator or if there is no Liquidator the Chairman of the Meeting but 
not the Official Receiver. The proxy form should be altered accordingly. 
A Creditor for Contributory] may give a special proxy to any person to 
vote at any specified meeting or adjournment thereof on all or any of the 
following matters : 

(a) For or against the appointment or continuance in office of any 

specified person as Liquidator or as a Member of the Committee 
of Inspection : 

(b) On all questions relating to any matter, other than those above 

referred to, arising at a specified meeting or adjournment 
thereof. 

2. (As in Form No. 259.) 

3. (As in Form No. 259.) 

Add Certificate as in Form No. 259. 


(h) See Companies (Winding-up) Rules, 1949, r. 146. 

(t) See ibid., r. 156. The witness should be a person other than the person 
appointed proxy (Re Parrott, Ex parte Cullen, [1891] 2 Q. B. 151; 10 Digest 888, 
6044). 

(j) This is Form 8x in the Appendix to the Companies (Winding-up) Rules, 1949. 
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261 * 

ORDER varying time for lodging proxies under Companies (Winding-up) 
Rules, 1949, r. 164 (1) (k). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19..., of 

the Official Receiver and Provisional Liquidator of the above-named 
Company, And Upon Hearing the Applicant in person And Upon Reading 

the Order to Wind-up the said Company dated the.. 19..., and 

Report of the [Senior Assistant] Official Receiver filed the.. 

19.... 

It Is Ordered that the last day for proxies to be lodged in connection 
with the statutory first meeting of Contributories of the said Company be 
fixed at four clear days (without taking into account Sunday) prior to the 
date of such meeting. 


9. Public Examination.^ 

Section 236 (2) of the Act (3 Halsbury’s Statutes, 2nd Edn., 650), 
provides that the Official Receiver may, if he thinks fit, make a further 
report, or further reports (i.e. additional to his report to the Court on the 
Statement of Affairs), stating the manner in which the Company was 
formed and whether in his opinion any fraud has been committed by any 
person in its promotion or formation or by any officer of the Company in 
relation to the Company since the formation thereof, and any other 
matters which in his opinion it is desirable to bring to the notice of the 
Court. Such a report or reports are in the Official Receiver’s discretion 
and in arriving at a decision he is exercising a quasi-judicial function and 
must act on his own responsibility exclusively (Re New Terras Tin 
Mining Co ., [1894] 2 Ch. 344 ; 10 Digest 1110, 7807). 

Where the Official Receiver has made a further report, the Court may, 
after consideration of the report, direct that the persons or officers named 
in the report shall attend before the Court on a day appointed by the 
Court for that purpose and be publicly examined as to the promotion or 
formation or the conduct of the business of the Company or as to his 
conduct and dealings as officer thereof (section 270 (1) of the Act; 3 
Halsbury's Statutes, 2nd Edn., 671). 

The Official Receiver takes part in the examination (section 270 (2)) 
and the Liquidator, where the Official Receiver is not the Liquidator, 
and any Creditor or Contributory may also take part either personally or 
by Solicitor or Counsel (section 270 (3)). The Court may put such 
questions to the person examined as it thinks fit (section 270 (4)) and the 
person examined is examined on oath and must answer all such questions 
as the Court may put or allow to be put to him (section 270 (5)). 

A person ordered to be publicly examined is at his own cost before his 
examination, furnished with a copy of the Official Receiver's report and 
may at his own cost employ a Solicitor with or without Counsel, who is at 
liberty to put to him such questions as the Court may deem just for the 
purpose of enabling him to explain or qualify any answers given by him 
(section 270 (6) of the Act; 3 Halsbury's Statutes, 2nd Edn., 671). 

(h) See Practice and Procedure, p. 338, ante. 

(1) For Private Examination, see pp. 420, et seq„ post , 
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PRACTICE AND PROCEDURE. 
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No, 


Steps to be Taken. 


Issue Summons to consider Further 
Report. 

Note : The Summons is issued ex parte by the 
Official Receiver. 


S© 


262 


3 | 

£ 


g 


So 

?! 

MS'S 

ter 


5h 


12 


2 


Attend hearing of the Summons in 
Chambers. 


3 


4 


5 


Note : The consideration of the Report is before 
the Judge personally in Chambers and the 
Official Receiver attends personally or by 
Counsel or Solicitor to give the Court such 
further information or explanation with 
reference to the matters stated in the 
Report which the Court may require (Com¬ 
panies (Winding-up) Rules, 1949, r. 61). 

On Order being made :— 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Note : The Order is drafted and subsequently 
engrossed by the Court. 

(b) Attend to settle and obtain appoint¬ 
ment to pass. 

(c) Attend to pass. 

Note : After passing the Order is stamped and 
lodged for sealing. 

Give Notice to the person whose public 
examination has been ordered. 

Note : This first notice informs the person con¬ 
cerned of the Order being made and that a 
further notice of the time and place of the 
examination will be given. 

Apply to the Registrar for appointment 
for holding the public examination. 

Notes : (1) Upon an Order directing a person to 
attend for public examination being made, 
the Official Receiver must, unless the Judge 
otherwise directs, without further order 
take an appointment for the public exami¬ 
nation to be held (Companies (Winding-up) 
Rules, 1949, r. 63). 

(2) The examination must be held 
before the Judge, except that in the High 
Court the Judge may direct that the whole 
or any part of the examination of any such 
person or persons, including any application 
as to costs, be held and heard and deter¬ 
mined before the Registrar or any of the 
persons mentioned in sub-s. (9) of s. 270 of 
the Act (Companies (Winding-up) Rules, 


263 


263 


264 1 


10/- 


21 
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No. 


Steps to qe Taken. 


I So . 
i 9* o 
i H fc 



1949, r. 62 (a)). Sub-s. (9) of s. 270 pro¬ 
vides that an examination may, if the 
Court so directs, and subject to the general 
rules, be held before any Judge of County 
Courts, or before any officer of the Supreme 
Court being an Official Referee, Master or 
Registrar in Bankruptcy, or before any 
District Registrar of the High Court 
named for the purpose by the Lord Chan¬ 
cellor, or, in the case of companies being 
wound up by a Palatine Court, before a 
Registrar of that Court, and the powers of 
the Court under this section may be exercised 
by the person before whom the examination 
is held. 

Give Notice to attend the public examina¬ 
tion. 

Note : A day and place shall be appointed for 
holding the public examination and notice 
of the day and place so appointed must be 
given by the Official Receiver to the person 
who is to be examined by sending such notice 
in a registered letter addressed to his usual 
or last-known address (Companies (Wind¬ 
ing-up) Rules, 1949, r. 64). 

Advertise time and place appointed for 
the public examination. 

Notes: (1) The Official Receiver must give 
notice of the time and place appointed for 
holding a public examination to the Credi¬ 
tors and Contributories by advertisement 
in such newspapers as the Board of Trade 
may from time to time direct, or in de¬ 
fault of any such direction as the Official 
Receiver thinks fit, and shall also forward 
notice of the appointment to the Board of 
Trade to be gazetted (Companies (Winding- 
up) Rules, 1947, r. 65 (1)). 

(2) If any person who has been directed 
by the Court to attend for public examina¬ 
tion fails to attend at the time and place 
appointed for holding or proceeding with 
the same, and no good cause is shown by 
him for such failure, or if before the day 
appointed for the examination the Official 
Receiver satisfies the Court that such person 
has absconded, or that there is reason for 
believing that he is about to abscond with 
the view of avoiding examination, it shall be 
lawful for the Court, upon it being proved to 
the satisfaction of the Court that Notice of 
the Order and of 'the time and place 
appointed for attendance at the public 
examination was duly served, without any 
further notice, to issue a warrant for the 



&S.C. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

i 

R.S.C. Fees 
Order, 1930. 
Fee No. 

8 

arrest of the person required to attend, or to 
make such other Order as the Court thinks 
just (Companies (Winding-up) Rules, 1949, 
r. 66 (1) ). 

(3) A Warrant of Arrest issued by the 
High Court under r. 66 must be issued in the 
Central Office of the Supreme Court pur¬ 
suant to an Order of the Court directing such 
issue (Companies (Winding-up) Rules, 1949, 
r. 66 (2) ). 

(4) A Warrant of Arrest may be 
addressed to such Officer of the Court as the 
Court may in each case direct, or to the 
Registrar of any County Court, whether such 
County Court has jurisdiction to wind-up a 
Company or not (Companies (Winding-up) 
Rules, 1949, r. 220). 

(5) Where a Warrant for the arrest of a 
person is issued by a Court other than the 
High Court, the Registrar or other Officer of 
the Court to whom the warrant is addressed 
may send the Warrant of Arrest to the 
Registrar of any other Court (other than the 
High Court) within the ordinary jurisdiction 
or district of which such person shall then 
be or be believed to be, with a warrant in 
Form 105 (in the Appendix to the Rules) 
endorsed thereon or annexed thereto, under 
the seal of the Court for which the Warrant 
originally issued, requiring execution of the 
Warrant by the Court to which it is so sent; 
and the Registrar of the last-mentioned 
Court must seal or stamp the Warrant with 
the seal of his Court and endorse on it a 
notice in Form 106 (in the Appendix to the 
Rules) and all Constables and Peace 
Officers must aid and assist within their 
respective districts in the execution of such 
warrant (Companies (Winding-up) Rules, 
1949. r. 222). 

(6) Rule 223 (2) contains provisions 
regarding the custody of a person arrested 
under a Warrant of Arrest and regarding his 
production before the Court. 

(7) For forms of Order for Warrant, 
Warrant and Order for Release, see Forms 
Nos. 267, 268 and 269. 

Attend public examination. 

Notes: (1) The Judge may, if he thinks fit, 
either in the Order for examination, or by 
any subsequent Order, give directions as to 
the special matters on which any such person 
is to be examined (Companies (Winding-up) 
Rules 1949, r, 62 (b)). 

(2) Notes of the examination must be 
taken down in writing, and must be read 
over to or by, and signed by, the person 

1 



■ 
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Stbps to bb Taken. 


examined, and may thereafter be used in 
evidence against mm; they are open to 
the inspection of any Creditor or Contribu¬ 
tory at all reasonable times (s. 270 (7) of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 671) 
and see r. 71 of the Companies (Winding-up) 
Rules, 194# as to the use of the notes in 
subsequent proceedings. 

(3) If the Court or the Officer of the 
Court before whom any examination is 
directed to be held is in any case, and at 
any stage of the proceedings, of opinion 
that it would be desirable that a person 
(other than the person before whom an 
examination is taken) should be appointed 
to take down the evidence of any person 
examined in shorthand or otherwise, it is 
competent for the Court or Officer afore¬ 
said to make such appointment. The 
person at whose instance the examination is 
taken (the Official Receiver) nominates a 
person for the purpose, and the person so 
nominated is appointed, unless the Court or 
Officer holding the examination otherwise 
orders (Companies (Winding-up) Rules, 
1949 , r. 72). 

(4) Where on an examination before the 
Registrar, or one of the persons mentioned in 
sub-s. (9) of s. 270 of the Act (see Note (2) to 
Item 5, p. 347, ante), he is of opinion that 
such examination is being unduly or un¬ 
necessarily protracted, or for any other 
sufficient course, he may adjourn the ex¬ 
amination of any person, or any part of the 
examination, to be held before the Judge 
(Companies (Winding-up) Rules, 1949, 
r. 62 (c)). 

(5) If a person examined before a 
Registrar or other Officer of the Court who 
has no power to commit for contempt of 
Court, refuses to answer to the satisfaction 
of the Registrar or Officer any question 
which he may allow to be put, the Registrar 
or Officer reports such refusal to the 
Judge, and upon such report being made the 
person in default is in the same position and 
can be dealt with in the same manner as if 
he had made default in answering before the 
Judge. The Registrar or other Officer, 
before the conclusion of the examination at 
which the default in answering is made, must 
name the time when and the place where the 
default will be reported to the Judge, and 
upon receiving the report the Judge may 
take such action thereon as he thinks fit. 
If the Judge is sitting at the time when the 
default in answering is made, such report 
may be made immediately (Companies 
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(Winding-up) Rules, 1949, r. 73). For form 
of Report, see Form No. 270. 

(6) If any person ordered to be publicly 
examined applies to the Court to be excul¬ 
pated from any charges made or suggested 
against him, it is the duty of the Official 
Receiver to appear at the hearing of the 
application and to call the attention of the 
Court to any matters which appear to 
the Official Receiver to be relevant, and if 
the Court, after hearing any evidence given 
or witnesses called by the Official Receiver, 
grants the application, the Court may allow 
the Applicant such costs as in its discretion 
it may think fit (s. 270 (6) of the Act; 3 
Halsbury's Statutes, 2nd Edn., 671). The 
application is made by Summons, which 
must be served on the Official Receiver. 
The Summons will usually be adjourned 
into Court for hearing. For Form of Order 
see Form No. 271. 

(7) The Court may, if it thinks fit, ad¬ 
journ the examination from time to time 
(s. 270 (8) of the Act; 3 Halsbury’s Statutes, 
2nd Edn., 671), but where such an adjourn¬ 
ment is directed notice of the adjournment 
need not, unless otherwise directed by the 
Court, be advertised in any newspaper, but 
it is sufficient to publish in the “ Gazette " a 
notice of the time and place fixed for the 
adjourned examination (Companies (Wind- 
ing-up) Rules, 1949* r. 65 (2) ). 

File notes of public examination in 
accordance with Rule 67. 

Note : The forms used for this purpose are 
Forms 30 and 31 in the Appendix to the Com¬ 
panies (Winding-up) Rules, 1949, Form 30 
being used in a case where a shorthand 
writer was appointed and Form 31 in other 
cases. See also Notes (2) and (3) to Item 8, 
ante. 



2/6 

101 


PRECEDENTS. 

262 . 

SUMMONS to consider Farther Report (m). 

{Heading as in Form No. 165.) 

Let all parties concerned attend at the Judge in Chambers at the 
Royal Courts of Justice, Strand, W.C. 2, on, etc. {continue as in Form 
No. 168), on the hearing of an application of the Official Receiver [and 


(m) See Practice and Procedure, p. 347, ante. 
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Liquidator] of the above-named Company, for an order that the Further 
Report of the Applicant made to the Court pursuant to Section 236 (2) of 

the above-mentioned Act and dated the., 19..., be considered 

and such Order made thereon as the Court may deem just. 

Dated (etc., as in Form No. 168.) 


263. 

ORDER for Public Examination. 

(Heading as in Form No. 165.) 

Upon the Application, etc. 

And Upon Hearing the Applicant in person 

And Upon Reading the Order to wind-up the said Company dated 

the.. 19..., and the Report of the [Senior] Official Receiver 

made to the Court and filed the.. 19.... 

It Is Ordered that.of.in the.of 

.do attend before [a Registrar in Bankruptcy of the High 

Court (or as the case may be)J on a day and at a place to be named for the 
purpose and be publicly examined as to the promotion formation and 
conduct of the business of the said Company and as to his conduct as a 
[promoter and Director] of the Company. 


264. 

NOTICE by Official Receiver to a person for whose Public Examination an 
Order has been made (n). 

Board of Trade. 

Department of the Official Receivers in Companies Liquidation, 
Bankruptcy Buildings, Carey Street, Lincoln's Inn, London, W.C. 

(Heading as in Form No. 165.) 

Sir, 

I am desired by the Official Receiver to inform you that on the.19... 

an order for a public examination was made in the above matter and that 
you are the person ordered to be examined. 

You will receive notice of the time and place appointed for holding 
the examination when the same has been fixed. 

I am, sir, 

Your obedient servant, 

[Assistant] Official Receiver. 


265. 

NOTICE to attend Public Examination ( 0 ). 

(Heading as in Form No. 165.) 

Whereas by an Order of this Court, made on the.day of.. 

19..., it was ordered that you, the undermentioned.. should 


B See Practice and Procedure, p. 347, ante. 
See Practice and Procedure, p. 348, ante. 
to the Companies (Winding-up) Rules, 1949. 


This is Form 28 in the Appendix 
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attend before the.Court on a day and at a place to be named 

for the purpose, and be publicly examined as to the conduct of the business 
of the Company and as to your conduct and dealings as a \here insert a 
description , e.g. director or officer of the Company or as the case may be\. 

And whereas the.day of.. 19..., at.o'clock, 

in the.noon, before the [Registrar] sitting at [Bankruptcy Build¬ 

ings, Carey Street, London, W.C. 2], has been appointed as the time and 
place for holding the said examination. 

Notice is hereby given that you are required to attend at the said time 
and place, and at any adjournments of the examination which may be 
ordered, and to bring with you and produce all books, papers, and writings 
and other documents in your custody or power in any way relating to 
the above-named Company. 

And take notice that if you fail, without reasonable excuse, to attend 
at such time and place, and at the adjournments of the said public 
examination which may be ordered, you will be liable to be committed to 
prison without further notice. 

Dated the.day of.. 19.... 

To. 

Official Receiver. 


266. 

NOTICE of Public Examination for newspaper (p). 

In the Matter of the Companies Act, 1948, and 

In the Matter of.. Limited (registered office.). 

Take notice that by an Order dated the.. 19..., made by the 

[High Court of Justice (or as the case may be )] upon the consideration of 

the Report of the Official Receiver It Was Ordered that.do attend 

to be publicly examined before [one of the Registrars in Bankruptcy of 
the High Court (or as the case may be )2 on a day to be named. 

And further take notice that the said Public Examination will be held 

before [Mr. Registrar.. at Bankruptcy Buildings, Carey 

Street, London, W.C. 2, on.day the.day of.. 19..., at 

.o'clock in the.noon (or as the case may be )*\. 

Dated this.day of.,19.... 

[Senior] Official Receiver [in Companies Liquidation], 


267. 

ORDER for Warrant (?). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the Official Receiver of the above-named Company And Upon Hearing 


2 A 


C.F. VIA 


(P) See Practice and Procedure, p. 348, ante. 

(q) See Practice and Procedure, pp. 348, 349, ante. 
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the Applicant in person And Upon Reading the Order to wind-up the 

said Company dated the.. 19..., the Order dated the.. 

19...(appointing Liquidator), the Order dated the.. 19..., the 

Affidavit of.filed the., 19..., and the Exhibit 

therein referred to. And (by the said Affidavit) it having been made to 
appear to the satisfaction of the Court that by the said Order dated the 
.,19...,.was directed to attend before a Regis¬ 
trar in Bankruptcy of the High Court on a day and at a place to be named 
for the purpose and be publicly examined as to the matters referred to in 

the said Order, and that the.day of.. 19..., at 11 o'clock 

in the forenoon, Bankruptcy Buildings, Carey Street, London, was 
appointed as the day, time and place for holding the said examination, 
and it having been proved to the satisfaction of the Court by the said 
Affidavit that notice of the Order and of the time and place appointed for 
attendance at the said public examination had been duly served upon 

the said. And It Appearing that the said. 

without good cause shown failed to attend on the said.in 

pursuance of the said Order dated the.. 19.... 

It Is Ordered that a Warrant do issue for the arrest of the said 


268. 

WARRANT against person who fails to attend Examination (r). 

[Heading as in Form No. 165.) 

To.. the Officer of this Court \or, where warrant issues 

from a County Court , to the Registrar and Bailiffs of the said Court] and all 
Peace Officers within the jurisdiction of the said Court, and to the Governor 
or Keeper of the (here insert the prison) (s). 

Whereas by Order of the Court dated the.. 19... (here 

insert the name of the person required to attend ), was ordered to attend 
before the Court on a day and at a place to be named for the purpose of 
being publicly examined. 

And whereas by evidence taken upon oath it hath been made to 

appear to the satisfaction of the Court that the.day of.. 

19..., at.o'clock in the.noon before (here insert the name or 

title of officer before whom examination is directed to be held), sitting at 

.. was appointed as the time and place for holding the said 

examination, and that notice of the said Order and of the said time and 
place so appointed was duly served upon the said (name of person required 
to attend). 

[And whereas the said.did without good cause fail to 

attend on the said....day of.. 19..., for the purpose of 

being examined, according to the requirements of the said Order of this 

Court made on the.day of.. 19..., directing him so to 

attend] £pr, and that the said.has absconded (or, and that 


(r) This is Form 29 in the Appendix to the Companies (Winding-up) Rules, 1949. 
(5) The prison is the prison used by the Court in cases of orders of commitment 
ie in the exercise by the Court of its ordinary jurisdiction (Companies (Winding- 
up) Rules, 1949, r. 221). 
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there is reason to believe that the said.is about to abscond) 

with a view to avoiding examination under the Companies Act, 1948]. 

These are therefore to require you, the said.[or Bailiffs, 

and others], to take the said.. and to deliver him to the 

Governor or Keeper of the above-named prison, and you the said Governor 

or Keeper to receive the said.. and him safely to keep in the 

said prison until such time as this Court may order. 

Dated this.day of., 19,... 


269. 

ORDER for Release (/). 

(Heading as in Form No. 165.) 

Upon Motion this day made unto this Court by Counsel on behalf of 

.. now a prisoner in Her Majesty's prison at Brixton, in the 

County of London, who was arrested pursuant to an Order dated the 

.. 19..., by Warrant of this Court And Upon Hearing 

the Official Receiver of the above-named Company (the Respondent) in 

person And Upon Reading the said Order dated the.. 19..., 

and the said.having this day been brought up to be publicly 

examined and such public examination having this day been concluded. 

It Is Ordered that the Governor or Keeper of Her Majesty's Prison at 

Brixton aforesaid do discharge the said.out of his custody 

under the said Warrant. 


270. 

REPORT to the Court where person examined refuses to answer to satis¬ 
faction of Registrar or Officer («). 

(Heading as in Form No. 165.) 

At the [public] examination of.. a person ordered to 

attend for examination, held before me this.day of., 

19..., the following question was allowed by me to be put to the said 


Q. (here state the question). 


The said.refused to answer the said question. 

(or) The said.answered the said question as follows (here 

•_i _/ •/_ \ \ 


insert answers (if any )). 

I thereupon named the.day of., 19..., at 


{t) Notwithstanding the note in the Annual Practice under Ord. 44, r. 1, the 
Judges of the Chancery Division have directed that the proper procedure, to obtain 
the release or discharge from prison of a person under committal or attachment for 
contempt of Court, is by way of Motion. This direction is not to preclude the 
Official Solicitor from proceeding by way of Summons if he is prepared to justify his 
action in so proceeding (Practice Direction, [1952] W. N. 121). 

(u) See Practice and Procedure, Note (5) to Item 8, p. 350, ante. This form is 
based on Form 34 in the Appendix to the Companies (Winding-up) Rules, 1949. 
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as the time and place for such [refusal to] answer to be reported to the 
Honourable Mr. Justice.[or His Honour Judge.X 

Dated this.day of.,19.... 

Registrar 

(1 or as the case may be). 


271. 

ORDER exculpating a person from charges made or suggested against 

him ( 0 ). 

(Heading as in Form No. 165.) 

The Application by Summons dated the.. 19..., of 

.and., formerly directors of the above-named 

Company, which Upon Hearing Counsel for the Applicants and the 
Official Receiver and Liquidator of the above-named Company (the 
Respondent to the said Summons) in person in Chambers, was adjourned 
to be heard in Court, coming on this day to be heard accordingly And 
Upon Hearing Counsel for the Applicants and the Respondent in person 
And Upon Reading the Order to wind up the said Company dated the 

.. 19..., the Order dated the.. 19..., and the 

transcript of the shorthand notes taken at the public examination of the 
Applicants pursuant to the said Order dated the.. 19.... 

This Court being of opinion that the Applicants are exculpated from 
any charges made or suggested against them in the Report of the Official 
Receiver made pursuant to Section 236 of the above-mentioned Act, 
Doth Order that the costs of the Applicants consequent upon the said 

Order dated the.. 19..., and of the said Application be taxed 

and paid out of the assets of the above-named Company. 


10. Liquidator and Committee of Inspection: 
Appointment, Remuneration, Resignation, 
Removal and Release. 

A. Appointment of Liquidator and Committee of Inspection. The 

appointment of a Liquidator and Committee of Inspection is considered 
at the separate meetings of the Creditors and Contributories summoned 
by the Official Receiver pursuant to section 239 of the Act (see sections 
239 (b) and 252 (1) of the Act and p. 333, ante). After the meetings have 
been held, the Official Receiver reports the result of the meetings to the 
Court (using Form 23 in the Appendix to the Companies (Winding-up) 
Rules, 1949). The Court may then make such appointment and order 
required to give effect to the determinations of the meetings and, if there 
has been a difference between the determinations of the meetings of 


(0) See Practice and Procedure, Note (6) to Item 8, p. 351, ante. 
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Creditors and Contributories in respect of such appointment, the Court 
will decide the difference and make such order thereon as it thinks fit 
(section 239 (c) of the Act; 3 Halsbury's Statutes, 2nd Edn., 652). 

Where a Liquidator is not appointed by the Court, the Official Receiver 
becomes the Liquidator of the Company and is described by the style of 
“ the Official Receiver and Liquidator " and not by his individual names 
(section 239 (d), (f) of the Act; 3 Halsbury's Statutes, 2nd Edn., 652). 

Where a Liquidator other than the Official Receiver is appointed by 
the Court he must be described by the style of “ the Liquidator ” (ibid., 
section 239 (f)) but such person is not capable of acting as Liquidator 
until he has notified his appointment to the Registrar of Companies and 
has given security to the satisfaction of the Board of Trade (see p. 359, post) 
(section 240 of the Act ; 3 Halsbury's Statutes, 2nd Edn., 653). 

Where a Committee of Inspection is appointed, section 253 (1) of the 
Act (3 Halsbury's Statutes, 2nd Edn., 661) provides that it shall consist 
of Creditors and Contributories of the Company or persons holding general 
powers of attorney from Creditors or Contributories in such proportion as 
may be agreed on by the meetings of Creditors and Contributories or, in 
case of difference as may be determined by the Court. 

B. Remuneration. Where a Liquidator, other than the Official 
Receiver, has been appointed, he is entitled to receive such salary or 
remuneration by way of percentage or otherwise as the Court may direct 
and, if more than one person is appointed the remuneration is distributed 
amongst them in such proportions as the Court directs (section 242 (2) of 
the Act ; 3 Halsbury's Statutes, 2nd Edn., 563). 

Members of the Committee of Inspection receive no remuneration for 
their services as such, but Rule 165 of the Companies (Winding-up) 
Rules, 1949, permits payments to be made to members of the Committee 
for services of a special nature, subject to the express sanction of the Court 
being obtained. 

C. Removal and Resignation of Liquidator and Members of the Com¬ 
mittee of Inspection. Section 242 (1) of the Act (3 Halsbury's Statutes, 
2nd Edn., 653) provides that a Liquidator appointed by the Court may 
resign or, on cause shown, be removed by the Court. 

Section 253 of the Act, sub-sections (3) to (8) contains provisions 
relating to the resignation, removal and vacation of office of members of 
the Committee of Inspection and the filling of vacancies in the Committee. 
See Practice and Procedure, pp. 364 et seq. t post. 

D. Release of the Liquidator. When the Liquidator of a Company 
which is being wound-up by the Court has realised all the property of the 
Company, or so much thereof as can in his opinion be realised without 
needlessly protracting the Liquidation, and has distributed a final divi¬ 
dend, if any, to the Creditors, and adjusted the rights of the Contributories 
among themselves and made a final return, if any, to the Contributories, 
or has resigned, or has been removed from his office, the Board of Trade, 
on his application, must cause a report on his accounts to be prepared, and 
on his complying with all the requirements of the Board of Trade, shall 
take into consideration the report and any objection which may be urged 
by any Creditor or Contributory or person interested against the release 
of the Liquidator, and must either grant or withhold the release accord¬ 
ingly, subject nevertheless to an appeal to the High Court (section 251 (1) 
of the Act; 3 Halsbury's Statutes, 2nd Edn., 660). 
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A. Appointment of Liquidator and Com¬ 
mittee of Inspection. 


Issue Summons. 272 | 2 

Notes: (i) The Official Receiver issues the 
Summons immediately after he has re¬ 
ported to the Court the result of the first 
meetings of Creditors and Contributories. 

(2) The Summons is ex parte. 

File :— 

(a) Affidavit of fitness of proposed 

Liquidator, and 273 

(b) Consent to act of proposed Liqui¬ 
dator. 274 

Attend hearing of Summons before the 

Registrar. 

Notes: (1) Where there is no difference 
between the determinations of the meetings 
of Creditors and Contributories the Registrar 
will forthwith make any appointment 
necessary for giving effect to the determina¬ 
tions of the meetings (Companies (Winding- 
up) Rules, 1949, r. 58 (2) ). 

(2) Where there is a difference between 
the determination of the meetings, the 
Registrar will fix a time and place for con¬ 
sidering the resolutions and determinations 
(if any) of the meetings (ibid., r. 58 (2)). 

Where time and place fixed by the 

Registrar under Item 3 above :— 

(a) Advertise time and place for con¬ 
sideration of the Report of the 
Official Receiver. 275 

Notes ; (1) The Official Receiver must adver¬ 
tise in such manner as the Court shall direct, 
but so that the first or only advertisement 
shall be published not less than seven days 
before the time fixed (Companies (Winding- 
up) Rules, 1949, r. 58 (3) ). 

(2) The Court will hear an y Creditor or 
Contributory, as well as the Official Receiver, 
at the hearing (ibid., r. 58 (4)), and-any 
Creditor or Contributory so attending may 
be required to file evidence, e.g. in cases 
where more than one person has been 
nominated as Liquidator at the Meetings 
as to why regard should or should not be had 
to any particular nomination or as the case 
may be. 
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(b) Attend hearing before Registrar and 
on Order being made :— 

(i) Prepare draft of Order, lodge 
fair copy of same and obtain 
appointment to settle. 

(ii) Attend to settle. 

(iii) Lodge two engrossments of 
Order, together with settled 
draft. 

Note : Where a person other than a Creditor 
or Contributory is appointed as a member of 
the Committee of Inspection he must hold a 
general Power of Attorney from such Credi¬ 
tors or Contributories (See Form No. 278). 
Such Powers of Attorney are by virtue of 
s. 339 (*) (b) of the Act (3 Halsbury's I 
Statutes, 2nd Edn., 719) exempt from 
stamp duty. 



5 Where a Liquidator is appointed :— 

(a) The Official Receiver transmits a 
copy of the Order to the Board of 
Trade under Companies (Winding- 
up) Rules, 1949, r. 58 (5). 

(b) The Liquidator must give security 
to the satisfaction of the Board of 
Trade under ibid., r. 58 (5). 

Notes : (1) Rule 59 of the Companies (Winding- 
up) Rules, 1949, provides that the following 
provisions as to security by a Liquidator 
(or Special Manager) other than the Official 
Receiver shall have effect, namely :— 

(i) The security must be given to such 
officers or persons and in such manner 
as the Board of Trade may from time 
to time direct. 

(ii) It is not necessary that security be 
given in each separate winding-up; 
but security may be given either 
specially in a particular winding-up, 
or generally, to be available for any 
winding-up in which the person giving 
security may be appointed, either as 
Liquidator or Special Manager. 

(iii) The Board of Trade' fixes the amount 
and nature of such security and from 
time to time, as they think fit, either 
increase or diminish the amount of 
special or general security which any 

. person has given. 

(iv) The cost of furnishing the required 
security by a Liquidator (or Special 


No. 
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Manager), including any premiums 
which he may pay to a Guarantee 
Society, is borne by him personally 
and must not be charged against the 
assets of the Company as an expense 
incurred in the winding-up. 

(2) If a Liquidator (or Special Manager) 
fails to give the required security within the 
time stated for that purpose in the Order 
appointing him, or any extension thereof, the 
Official Receiver must report such failure to 
the Court, who may thereupon rescind the 
Order appointing the Liquidator (or Special 
Manager) (Companies (Winding-up) Rules, 
1949. r. 60 (1) ). 

(3) When security has been given, the 
Board of Trade gazette notice of the Liqui¬ 
dator’s appointment under ibid., r. 58 (5). 
The expense of gazetting is paid by the 
Liquidator but may be charged by him on 
the assets of the Company. 

(c) File Certificate of Board of Trade 
that security has been given to their 
satisfaction in accordance with Com¬ 
panies (Winding-up) Rules, 1949, 
rule 59 (4). Form 26 in the Appen¬ 
dix to the Winding-up Rules is 
used. 

(d) Advertise appointment of Liquidator 
(or where the Official Receiver con¬ 
tinues as Liquidator, appointment 
of Committee of Inspection) in 
accordance with Order. 

Note : This must be done immediately after the 
appointment has been made and security 
given (Companies (Winding-up) Rules, 
1949. r. 58 (6)). 

(e) Give Notice of appointment to the 
Registrar of Companies pursuant to 
section 240 of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 653). 

Note : The Liquidator is not capable of acting 
until such notice has been given (ibid., 
s. 240.) 

Where Creditors or Contributories desire to 

appeal to the Judge against the Registrar's 

Order : — 

(a) Issue Motion. 

Note : *feee as to this procedure, Preliminary 
Note, p. 246, ante . 

279 or 

280 

281 

282 

I 

3 

1 

5 h 

sh 

Filing 

fee. 

13 
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(b) Serve Notice of Motion on the 
Official Receiver and on the Liqui¬ 
dator. 

(c) Attend hearing of Motion in Court 
and on Order being made :— 

(i) Attend to bespeak Order and 

obtain appointment to settle. 283 — 

Notes : (1) Counsel's brief, properly endorsed, 
must be lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(ii) Give notice to settle Order. 

(iii) Attend to settle Order and 
obtain appointment to pass. 

(iv) Attend to pass Order. 283 — 

Notes : (1) After passing the Order is stamped 
and lodged for sealing. 

(2) The Official Receiver will then con¬ 
vene fresh meetings in accordance with the 
Order. 

B. Remuneration. 

Liquidator's Remuneration. 

The forms applicable are :— 

(i) Resolution of Committee of In¬ 
spection fixing the Liquidator’s 

remuneration. 284 — 

Notes : (1) Unless the Court otherwise orders, 
the remuneration is fixed by the Committee 
of Inspection and must be in the nature of a 
commission or percentage of which one 
part is payable on the amount realised, after 
deducting the sums (if any) paid to secured 
Creditors (other than Debenture holders) 
out of the proceeds of their securities, and 
the other part on the amount distributed in 
dividend (Companies (Winding-up) Rules, 

1949 . r. 159 (1) ). 

(2) Where there are joint Liquidators, 
the remuneration should be apportioned 
according to the amount of work actually 
done and see Re Langham Hotel Co., Ex p. 

Liquidator (1869), 20 L. T. 163 ; 10 Digest 
882, 5994. 

(3) Except as provided for by the Act 
or the Rules, a Liquidator must not under 
any circumstances whatever, make any 
arrangement for, or accept from any soli¬ 
citor, auctioneer, or any other person con¬ 
nected with the Company of which he is 
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liquidator, or who is employed in or in 
connection with the winding-up of the Com¬ 
pany, any gift, remuneration, or pecuniary 
or other consideration or benefit whatever 
beyond the remuneration to which under 
the Act and the Rules he is entitled as 
Liquidator, nor must he make any arrange¬ 
ment for giving up, or give up, any part of 
such remuneration to any such solicitor, 
auctioneer, or other person (Companies 
(Winding-up) Rules, 2949, r. 160). A 
solicitor Liquidator was disallowed his 
profit costs of litigation in which he acted 
as solicitor for a co-liquidator and him¬ 
self (Re Gertzenstein , Ltd., [1937] Ch. 115 ; 
Digest Supp.). 

(4) Where a Liquidator (or Special 
Manager) in a winding-up by the Court 
receives remuneration for his services as 
such, no payment will be allowed on his 
accounts in respect of the performance by 
any other person of the ordinary duties 
which are required by Statute or Rules to be 
performed by himself, but where a Liqui¬ 
dator is a solicitor he may contract that the 
remuneration for his services as Liquidator 
shall include all professional service (Com¬ 
panies (Winding-up) Rules, 1949, r. 194). 

(ii) Summons to fix remuneration. 

Notes: (1) If the Board of Trade' are of 

opinion that the remuneration as fixed by 
the Committee of Inspection is unnecessarily 
large, the Board of Trade may apply to the 
Court, and thereupon the Court will fix the 
amount of the remuneration of the Liquid¬ 
ator (Companies (Winding-up) Rules, 1949. 
r. 159 (2)). In such a case the Liquidator 
is made a Respondent to the Summons and 
served accordingly. 

(2) Where for some reason the Com¬ 
mittee of Inspection does not fix the remun¬ 
eration or, where under ibid., r. 159 (3), 
there is no Committee of Inspection and the 
remuneration of the Liquidator would 
otherwise be fixed by reference to the scale of 
fees and percentages for the time being 
payable on realisations and distributions 
by the Official Receiver as Liquidator (as to 
which see The Companies (Board of Trade) 
Fees Order, 2929, Table B), the Liquidator 
may apply to the Court to fix his remunera¬ 
tion. In such cases the Summons is issued 
by the Liquidator. 

(iii) Statement in support of Summons 
by Liquidator to fix his remunera¬ 
tion. 

285 

286 

2 

I 

5 h 

12 
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Notes : (1) The special circumstances (where 
a special fee is asked for) and an Account of 
the Receipts and Payments of the Liqui¬ 
dator should be set out in the Statement. 

(2) The particular difficulties of the 
Liquidator should be specified and if the 
Liquidator claims to be remunerated on a 
time basis, the number of eight-hour days he 
and his staff have been engaged and the 
rate per day which he submits would be fair 
remuneration. 

(iv) Order fixing remuneration on 

application of Liquidator. 287 2 

(v) Order fixing remuneration of 
Liquidator in Voluntary Winding- 
up, where Compulsory Order later 

made. 288 2 

Note : The practice on settling the Order, etc., 
is as set out in Item 4 (b) on p. 359, ante . 

2 Leave to employ and pay a person who is 
a Member of the Committee of Inspection . 

(i) Summons for leave to employ. 289 2 

Notes: (1) No member of a Committee of 
Inspection may, except with the sanction of 
the Court, directly or indirectly, by himself, 
or any employer, partner, clerk, agent, or 
servant, be entitled to derive any profit from 
any transaction arising out of the winding-up 
or to receive out of the assets any payment 
for services rendered by him in connection 
with the administration of the assets, or for 
any goods supplied by him to the Liquidator 
for or on account of the Company (Com¬ 
panies (Winding-up) Rules, 1949, r. 163). 

Thus, for example, where a clerk to a firm of 
Solicitors was a member of the Committee 
and his firm was by resolution appointed 
Solicitors to the Liquidator all profit costs 
of the firm were disallowed on taxation (Re 
F. T . Hawkins 6* Co., Ltd., [1952] Cb. 881; 

[1952]* 2 All E. R. 467). 

(2) The application is made ex parte by 
the Liquidator. 

(ii) Affidavit in support. 290 1 

(iii) Order giving leave to employ. 291 2 

Notes : (1) Where the sanction of the Court to a 
payment to a member of a Committee of 
Inspection for services rendered by him in 
connection with the administration of the 


Company's assets is obtained, the Order of 
the Court must specify the nature of the 
services, and sucn sanction will only be 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930. 
No. 

I 

given where the service performed is of a 
special nature. Except by the express 
sanction of the Court no remuneration 
must, under any circumstances, be paid to a 
member of a Committee for services rendered 
by him in the discharge of the duties attach¬ 
ing to his office as a member of such Com¬ 
mittee (Companies (Winding-up) Rules, 
1949, r. 165). 

(2) The practice on settling the Order, 
etc. is as set out in Item 4 (b) on p. 359, ante. 

C. Removal and Resignation of Liqui¬ 
dator and Members of the Committee of 
Inspection. 

Removal of Liquidator. The forms ap¬ 
plicable are :— 

(i) Summons. 

292 

2 

51 - 

12 


Notes : (1) Where the application is for failure 
on the part of the Liquidator to give or keep 
up his security under Companies (Winding- 
up) Rules, 1949, r. 60 (1) (2), it is made by 
the Official Receiver after he has filed his 
report as to the failure under the rule (see 
Item (ii) below). 

(2) Where the application is made 
under s. 242 (1) of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 653) " on cause shown,” 
it can be made by a Creditor or a Contri¬ 
butory. For instances where a Liquidator 
has been removed see 5 Halsbury’s Laws 
(1949 Vol.) 686. 

(3) It should be noted that a Liqui¬ 
dator vacates his office if a Receiving Order 
in Bankruptcy is made against him and that 
in such a case for the purposes of the Act 
and Rules he is deemed to have been re¬ 
moved (Companies (Winding-up) Rules, 
1949, r. 168). He may also be removed by 
the Board of Trade under s. 248 (2) of the Act 
(3 Halsbury's Statutes, 2nd Edn., 658) if he 
retains in his hands for more than ten days 
money which ought within that period to 
have been paid into the Companies Liqui¬ 
dation Account. 

(ii) Report of Official. Receiver. 

293 

I 




(iii) Affidavit in support of Summons 
for removal of a Liquidator “ on 
cause shown.” 

294 

I 

2/6 

IOI 


Note : See Note (2) to Item (i) above. 

(iv) Order for removal where Liquidator 
has failed to renew his security. 

295 

2 

10/- 

21 
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Precedent 

No. 

No. of Copies 

REQUIRED. 

1 

R.S.C. Fees 
Order, 1930. 
Fee No. 


Notes: (1) Rule 60 (1) provides that the 
Court may make such Order as to costs as it 
thinks fit. 

(2) Where an order is made under 
Rule 60 rescinding an order for the appoint¬ 
ment of or removing a Liquidator, the 
Court may direct that meetings be held for 
the purpose of determining whether an appli¬ 
cation be made to the Court for another 
Liquidator to be appointed and thereupon 
the same meetings shall be summoned and 
the same proceedings may be taken as in the 
case of a first appointment of a Liqui¬ 
dator (Companies (Winding-up) Rules, 1940, 1 
r. 60 (3)). 

(v) Order for removal of Liquidator 
" on cause shown/* 

i 

296 

' 

2 

10/- 

21 

2 

Notes : (1) The practice on settling the Order, 
etc., is as set out in Item 4 (b) on p. 359, 
ante. 

(2) Another Liquidator may be ap¬ 
pointed in place of the removed Liquidator, 
and the Official Receiver must, on the 
request of not less than one-tenth in value 
of the Creditors or Contributories of the 
Company summon meetings for the purpose 
of determining whether or not the vacancy 
shall be filled (Companies (Winding-up) 
Rules, 1949, r. 58 (7) and see p. 366, post.) 

(3) In both cases notice of the removal 
of the Liquidator must be gazetted by the 
Board of Trade. 

(4) The removed Liquidator must 
deliver over to the Official Receiver (or 
the new Liquidator) all books, documents, 
papers, and accounts in his possession re¬ 
lating to the office of Liquidator pursuant to 
ibid., r. 180 (1). 

Resignation of Liquidator. The forms ap¬ 
plicable are :— 

(i) Resolution agreeing to the resigna¬ 
tion of the Liquidator. 

297 





Notes : (1) A Liquidator who desires to resign 
his office must convene separate meetings of 
the Creditors and Contributories of the 
Company to decide whether or not the 
resignation shall be accepted (Companies 
(Winding-up) Rules, 1949, r. 167). 

(2) The resolution need only be passed 
as an Ordinary Resolution (ibid., r. 167). 

(ii) Memorandum of resignation. 

298 

I 

2/6 

IOI 


(iii) Notice of resignation to the Official 
Receiver. 

299 

I 

H 

— 
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Note : If the Creditors and Contributories both 
agree to accept the resignation of the 
Liquidator, he shall file with the Registrar 
a memorandum of his resignation; and 
shall send notice thereof to the Official 
Receiver, and the resignation shall there¬ 
upon take effect (Companies (Winding-up) 
Rules, 1949, r. 167.) 


(iv) Summons for order that resigna¬ 
tion be accepted. 

Notes : (1) In cases where the Creditors and 
Contributories do not agree to accept the 
resignation, the Liquidator must report to 
the Court the result of the meetings and 
send a report to the Official Receiver, and 
thereupon the Court may, upon the applica¬ 
tion of the Liquidator or the Official Receiver, 
determine whether or not the resignation of 
the Liquidator shall be accepted and may 
give such directions and make such orders 
as in the opinion of the Court are necessary 
(ibid., r. 167). 

(2) In cases where the Summons is 
issued by the Liquidator the Official 
Receiver should be made Respondent and 
served accordingly. 


300 


2 


5 h 


12 


3 


(v) Order that resignation of Liqui¬ 
dator be accepted. 

Notes : (1) The practice on settling the Order, 
etc., is as set out in Item 4 (b) on p. 359, ante. 

(2) See Note (4) to Ttem (v), p. 365. ante. 

(3) Another Liquidator may be ap¬ 
pointed in place of the Liquidator who has 
resigned, and the Official Receiver must, 
on the request of not less than one-tenth 
in value of the Creditors or Contributories 
summon meetings for the purpose of deter¬ 
mining whether or not the vacancy shall be 
filled (Companies (Winding-up) Rules, 1949, 
r. 58 (7). and see Item 3 below). 

Appointment of new Liquidator . The 
forms applicable are :— 

(i) Notice convening a meeting pur¬ 
suant to Rule 58 (7), where a 
Liquidator has died, or resigned or 
been removed. 

(ii) Summons. 

(iii) Order for the appointment of a 
Liquidator in place of a Liquidator 
who has died, or resigned or been 
removed. 


301 


302 

303 

304 


10/- 


5 /- 

10/- 


21 


12 


21 
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Notes : (x) If a Liquidator in a winding-up by 
the Court dies, or resigns or is removed, 
another Liquidator may be appointed in 
his place in the same manner as in the case 
of a first appointment (Companies (Winding- 
up) Rules, 1949, r. 58 (7)). 

(2) As to procedure on the appointment 
of the first Liquidator, see pp. 358 et seq. t ante. 

Resignation or Removal of Member of the 
Committee of Inspection . The forms ap¬ 
plicable are :— 

(i) Notice of resignation under section 

253 ( 4 ) of the Act. 305 

Note : The notice must be delivered to the 
Liquidator. 

(ii) Leave of Absence to a Member'of 

the Committee of Inspection. 306 

Note : If a Member of the Committee is absent 
from five consecutive meetings without the 
leave of those members who together with 
himself represent the Creditors or Contri¬ 
butories, as the case may be, his office shall 
thereupon become vacant (s. 253 (5) of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 661). 

In cases where a Member is likely to be away 
for some time it is advisable to obtain 
formal leave of absence in accordance with 
this form, which should be signed by the 
other members representing the Creditors or 
Contributories according to whom the 
Member represents on the Committee. 

(iii) Notice of Meeting to remove a 

Member of the Committee of 

Inspection. 307 

Note: A member of the Committee may be 
removed by an ordinary resolution at a 
meeting of Creditors, if he represents 
Creditors, or a meeting of Contributories, if 
he represents Contributories, of which seven 
days* notice has been given stating the 
object of the meeting (s. 253 (6) of the Act ; 

3 Halsbury's Statutes, 2nd Edn., 661). 

Meeting to fill vacancy in the Committee of 
Inspection . The forms applicable are :— 

(i) Notice of meeting. 308 

Note : When a vacancy occurs in the Commit¬ 
tee of Inspection the Liquidator must forth¬ 
with summon a meeting of Creditors or 
Contributories, as the case may require, to 
fill the vacancy, and the meeting may, by 
resolution, reappoint the same member or 
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appoint another Creditor or Contributory 
to fill the vacancy (s. 253 (7) of the Act; 
3 Halsbury's Statutes, 2nd Edn., 661). 


(ii) Order deferring the summoning of 
a meeting to fill vacancy in the 
Committee of Inspection. 

(iii) Order that vacancy in the Com¬ 
mittee of Inspection be not filled. 

Notes : (1) If the Liquidator, having regard to 
the position in the winding-up, is of the 
opinion that it is unnecessary for the 
vacancy to be filled he may apply to the 
Court and the Court may make an order 
that the vacancy shall not be filled except 
in such circumstances as may be specified 
in the order (s. 253 (7), proviso, of the Act ; 
3 Halsbury's Statutes, 2nd Edn., 661). 

(2) The application is made by the 
Liquidator ex parte and should be sup¬ 
ported by an affidavit setting out the 
position of the winding-up and his grounds 
for suggesting that the vacancy be left 
unfilled. 

(3) The continuing members of the 
Committee, if not less than two, may act 
notwithstanding any vacancy in the Com¬ 
mittee (s. 253 (8) of the Act; 3 Halsbury’s 
Statutes, 2nd Edn., 661) 

(iv) Order directing meetings to con¬ 
sider the appointment of addi¬ 
tional members of the Committee 
of Inspection. 


309 

310 


3ii 


10/- 

10 h 


21 

21 


2 


10/- 


21 


Notes : (1) If any Creditors or Contributories, 
whether individually or as a class, ought to 
be represented as having substantial 
interests, but are not, the Court may direct 
the summoning of meetings to consider the 
appointment of an additional member or 
members to represent their interests (Re 
Radford and Bright , Ltd. (No. 2), [1901] 1 Ch. 

735)- . 

(2) In cases where the application is 
made by a Creditor or Contributory the 
Liquidator should be made a Respondent 
to the Summons and served accordingly. 

(3) An affidavit in support should be 
filed setting out the circumstances in which 
additional members of the Committee are 
desirable. 


I 


D. Release of the Liquidator. 

Give Notice to all Creditors who have 
proved their debts and all Contributories 
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of intention to apply for release pursuant 
to rule 205 (1) of the Companies (Wind- 
ing-up) Rules, 1949. 

Note : The Notice must be accompanied by a 
summary of all receipts and payments in the 
winding-up. Form 100 in the Appendix to 
the Companies (Winding-up) Rules, 1949, is 
used for this purpose. 

2 Where the Liquidator desires to dispense 
with sending the summary of receipts 
and payments :— 

(a) Issue Summons (Form No. 168 can 
be adapted for this purpose). 

(b) File Affidavit in support. 

Note : The Affidavit should state the reasons 
for asking the Court to dispense with the 
requirement, e.g. owing to the expense and 
labour of preparing the summaries where a 
large number of Creditors and Contri¬ 
butories are involved. 

(c) Attend hearing before the Registrar, 
and on Order being made :— 

(i) Prepare draft of Order, lodge 
fair copy of same and obtain 
appointment to settle. 

(ii) Attend to settle. 

(iii) Lodge two engrossments of 
Order, together with settled 
draft. 

(d) Give notice to the Creditors and 
Contributories in accordance with 
Order. 

3 Send application for release to the Board 
of Trade pursuant to section 251 (1) of the 
Act. 

Notes : (1) Where the Board of Trade is satis¬ 
fied that all their requirements have been 
complied with, they will issue a release— 
see Form No. 315. 

(2) If the Board of Trade withhold the 
release, there is a right of appeal to the 
Court. 

(3) Where the release is withheld the 
Court may on the application of any 
Creditor or Contributory or person interested 
make such order as it thinks just charging 
the Liquidator with the consequences of any 
act or default which he may have done or 



C.F. VIA 
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« 

PH 

§ | . 

Hi 

*8 

4 

5 

made contrary to his duty (s. 251 (2) of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 660). 

Where the Liquidator is released, he must 
arrange with the Board of Trade to gazette 
the release pursuant to Companies (Wind- 
ing-up) Rules, 1949, r. 205 (2). 

Notes: (1) The Liquidator must provide the 
requisite stamp fee for the " Gazette ” (7/6 ; 
Companies (Board of Trade) Fees Order, 
1929, Fee No. 8), which he may charge 
against the Company’s assets (Companies 
(Winding-up) Rules, 1949, r. 205 (2) ). 

(2) An Order of the Board of Trade 
releasing the Liquidator discharges him 
from all liability in respect of any act done or 
default made by him in the administration 
of the affairs of the Company or otherwise in 
relation to his conduct as Liquidator, but 
giny such order may be revoked on proof 
that it was obtained by fraud or by sup¬ 
pression or concealment of any material fact 
(s. 251 (3) of the Act; 3 Halsbury’s Statutes, 
2nd Edn., 660). 

(3) Where the Liquidator has not pre¬ 
viously resigned or been removed, his 
release operates as a removal of him from 
office (s. 251 (4) of the Act). 

Deliver to Official Receiver all books, 
documents, papers and accounts pursuant 
to Companies (Winding-up) Rules, 1949, 
r. 180. 

Note : The release will not take effect until such 
delivery has taken place [ibid., r. 180). 

! 


1 

1 



PRECEDENTS. 

272. 

SUMMONS to consider reports oi First Meetings (w). 

(.Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the hearing 
of an application of the Official Receiver and Provisional Liquidator of 
the above-named Company that the reports of the results of the meetings 
of Creditors and Contributories may be considered and such appointment 
made thereon as may be deemed expedient. 

Dated (etc., as in Form No. 168). 


(to) See Practice and Procedure, p. 358, ante . 
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273. 

AFFIDAVIT of fitness of liquidator (*). 

(Heading as in Form No. 165.) 

I, .. of.in the.of... 

Solicitor make oath and say as follows : 

1. I have for.years last past known and been well acquainted 

with.of., the person proposed to be appointed 

Liquidator of the above-named Company. 

2. The said.has for.years last past carried on 

business as a.at. 

3. The said.is a person of respectability and integrity 

and of good credit and is in my judgment in all respects a fit and proper 
person to be appointed Liquidator of the above-named Company. 

Sworn, etc . 


274. 

LIQUIDATOR’S consent to act (a). 

(Heading as in Form No. 165.) 

I, .. of.. nominated as Liquidator of the 

above-named Company at the statutory meetings of Creditors and Con¬ 
tributories held on the.day of.. 19..., hereby undertake 

to act as such Liquidator if appointed by the Court. 

Dated this.day of.. 19.... 

To 

The Official Receiver in Companies Liquidation, 

Inveresk House, 346, Strand, London, W.C. 2. 


27S. 

ADVERTISEMENT of date for considering differences (b). 

Companies Act, 1948 ; .. Limited ; registered office 

. The Official Receiver having reported to the Court the 

result of the meetings of Creditors and Contributories herein as regards 
the nomination of a Liquidator and Committee of Inspection : 

Notice is hereby given that the Court has fixed.day the.day 

of.at.o'clock in the.noon at the Chambers of 

Mr. Registrar., Bankruptcy Buildings, Carey Street, London, 

W.C. 2, for the consideration of such report and that the Court will then 
and there make such order as to the appointment of a Liquidator and 
Committee of Inspection as shall appear necessary and advisable. Any 
Creditor or Contributory is entitled to be heard. 

Dated this.day of.. 19.... 


Official Receiver and Provisional Liquidator, 
[Inveresk House, 346, Strand, London, W.C. 2. 

(or as the case may be)]. 

(x) See Practice and Procedure, p. 358, ante. 

(a) See Practice and Procedure, p. 358, ante. 

(b) See Practice and Procedure, p. 358, ante. 
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276. 

ORDER appointing liquidator and Committee of Inspection (c). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19..., of 

the Official Receiver and Provisional Liquidator of the above-named 
Company. And Upon Hearing the Applicant in person. And Upon 

Reading the Order to wind up the said Company dated the.. 

19..., the two Reports of the [Assistant] Official Receiver as to the 
results of the meetings of Creditors and Contributories of the said Company 
made to the Court and both filed the.. 19..., and the Affidavit 


of.(as to the fitness of the Liquidator hereinafter appointed) 

filed the., 19.... 


It Is Ordered that.of.[Chartered Accountant], 

be and he is hereby appointed Liquidator of the above-named Company. 

And It Is Ordered that the following persons be and they are hereby 
appointed a Committee of Inspection to act with the Liquidator of the 
above-named Company, namely : 

.of. 

.of.[holding a general power of attorney 

from.of the same address]. 

.of. 

respectively Creditors of the said Company, and.of. 

a Contributory of the said Company. 

And It Is Ordered that the said Liquidator do within seven days 
from the date of this Order give security to the satisfaction of the Board 
of Trade as provided by the Companies (Winding-up) Rules, 1949. 

And notice of this Order is to be gazetted and advertised in £here 
insert the newspaper and the number of advertisements , as the 11 Times n 
newspaper once], 

277. 

ORDER appointing a Committee of Inspection where the Official Receiver 
continues as Liquidator. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the Official Receiver and Provisional Liquidator of the above-named 
Company And Upon Hearing the Applicant in person And Upon Reading 

the Order to wind up the said Company dated the.. 19..., 

and the two Reports of the [Assistant] Official Receiver as to the results 
of the meetings of Creditors and Contributories of the said Company made 
to the Court and both filed the., 19.... 

It Is Ordered that the following persons be and they are hereby 
appointed a Committee of Inspection to act with the Official Receiver 

and Liquidator of the above-named Company namely, ., 

of.. and.. of.. respectively Creditors 

of the said Company. 

(c) See Practice and Procedure, p. 359, ante . This form is based on Form 24 
in the Appendix to the Companies (Winding-up) Rules, 1949. 
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And notice of this Order is to be gazetted and advertised in \here 
insert the newspaper and the number of advertisements , as the “ Times ” 
newspaper once]. 


278. 

POWER of Attorney for appointment as Member of a Committee of 

Inspection (d). 

{Heading as in Form No. 165.) 

Know all men by these presents that I [or we] of.in the 

County of.do hereby appoint.of. 

in the County of.to act as my [or our] attorney in all matters 

in relation to the winding-up of the.Company, Limited, 

and in particular to serve on the Committee of Inspection of the said 
Company, and to do, perform and execute such acts and deeds in relation 

to the liquidation of the said Company as the said.shall 

think proper as fully and effectually to all intents and purposes whatsoever 
as I [or we] the said.might or could do if personally present. 

In witness, etc. 


279. 

ADVERTISEMENT of appointment of Liquidator [e). 

{Heading as in Form No. 165.) 

By Order of the.dated the.day of., 

19..., Mr.of.has been appointed Liquidator of 

the above-named Company with [or without] a Committee of Inspection. 
Dated this.day of.. 19.... 


280. 

ADVERTISEMENT of the appointment of a Committee of Inspection 
where the Official Receiver continues as Liquidator. 

{Heading as in Form No. 165.) 

Take notice that by an Order dated the.. 19..., and made 

by [the High Court of Justice] upon the application of.. the 

Official Receiver and Liquidator of the above-named Company, it was 
ordered that the following persons be appointed a Committee of Inspection 
to act with the said Official Receiver and Liquidator, namely : 

Dated this.day of.. 19.... 

Official Receiver and Liquidator, 
Inveresk House, 346, Strand, London, W.C. 2. 


in 


(d) See Practice and Procedure, note to Item 4 (b), p. 359, ante. 

(e) See Practice and Procedure, p. 360, ante. This form is based on Form 
the Appendix to the Companies (Winding-up) Rules, 1949. 


25 
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281. 

NOTICE of appointment of liquidator (/). 

No. of Company. 

The Companies Act, 1948. 

Winding-up by the Court. 

Notice of Appointment of Liquidator. 

Pursuant to Section 240. 

Name of Company. 

Presented by. 


Winding-up by the Court. 

To the Registrar of Companies. 

I [[or We].of.hereby give you notice that, 

by an Order of the.Court dated the.day of.. 

19..., I [or we] have been appointed Liquidators] of.. 

Limited. 

{Signature.) 

[To be signed by each Liquidator if more than one.) 
Dated the.day of.. 19.... 


282. 

MOTION to discharge Order appointing Liquidator (g). 

(Heading as in Form No. 165.) 

Take Notice that the Court will be moved before The Honourable Mr. 

Justice.sitting at the Royal Courts of Justice, Strand, 

London, .day the .day of.. 19..., at the sitting 

of the Court or so soon thereafter as Counsel can be heard by Counsel on 

behalf of.of.and.of. 

respectively Creditors of the above-named Company that the Order of 
Mr. Registrar.dated the.. 19..., be discharged. 

Dated.. 19.... 

To. (the Liquidator of the said Company) 

and to the Official Receiver. 


283. 

ORDER discharging Order appointing Liquidator. 

(Heading as in Form No. 165.) 

Upon Motion this day made unto this Court by Counsel on behalf 

of.. of.. and.. of. 

respectively Creditors of the above-named Company. 

And Upon Hearing Counsel for.. the Liquidator of the 

said Company (one of the Respondents) and the Official Receiver (the 
remaining Respondent) in person. 


(f) See Practice and Procedure, p. 360, ante. 

(g) See Practice and Procedure, p. 360, ante. 
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And Upon Reading the Order to wind up the said Company dated 
the.. 19..., the Order dated the., ^...(appoint¬ 
ing Liquidator) the Affidavit of.and the Affidavit of. 

both filed the.. 19..., and the Exhibits in the first-mentioned 

Affidavit referred to. 

This Court Doth Order that the said Order dated the., 

19..., be and the same is hereby discharged. 

And It Is Ordered that the Official Receiver do summon a fresh meeting 
of the Creditors of the above-named Company for the purpose mentioned 
in Section 239 (b) of the above-mentioned Act (or as the case may be ). 

And It Is Ordered that the costs of the Applicants and of the Respon¬ 
dents of this Motion be taxed and paid out of the assets of the said 
Company._ 


284. 

RESOLUTION of Committee of Inspection fixing the remuneration of the 
Liquidator or joint Liquidators (h). 

That the remuneration of.[and.], the 

Liquidator's], be fixed at.per cent, on the amount realised by him 

\or them] after deducting the sums paid to secured creditors of the 
Company (other than debenture holders) out of the proceeds of their 

securities and at.per cent, on the amount distributed by him [or 

them] by way of dividend [and that such remuneration be divided 

between the said.and.as to.thereof to 

the said.and as to the balance to the said.]. 


285. 

SUMMONS to fix the remuneration of the Liquidator (i). 

(Heading as in Form No. 165.) 

Let [all parties concerned or .the Liquidator of the above- 

named Company (when application is by the Board of Trade under r. 159 (2) 
of the Companies Winding-up Rules , 1949)] attend (etc., as in Form No. 168) 

on the hearing of an application of.of.the 

Liquidator of the above-named Company or the Board of Trade, as the 
case may bej for an order fixing the amount of remuneration to be paid 
to the said.as such Liquidator. 

Dated (etc., as in Form No. 168). 


286. 

STATEMENT in support of Summons to fix the remuneration of the 

Liquidator (j). 

(Heading as in Form No. 165.) 

I,.. of (here insert address and description) state as follows: 

1. I am the Liquidator of the above-named Company (hereinafter 


(h) See Practice and Procedure, p. 361, ante. 

(i) See Practice and Procedure, p. 362, ante. 

(j) See Practice and Procedure, p. 362, ante. 
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called " the Company ”), having been so appointed by an Order made 

herein on the., 19.... No Committee of Inspection of the 

Company has been appointed (or as the case may be). 

2. Since my appointment I have realised all the assets of the Company, 

the amount of such realisations being £. The liabilities of the 

Company proved in the winding-up are £. 

3. The work which I have performed in connection with the winding- 
up of the Company has been of considerable complexity and difficulty, 
and for the reasons hereinafter set forth if my remuneration was deter¬ 
mined by the scale of fees and percentages for the time being payable on 
realisations and distributions by the Official Receiver as Liquidator, my 

remuneration would only amount to £ .. which in my respectful 

submission is inadequate for the work which I have performed. 

4. (Here elaborate the difficulties in connection with the work of the 
liquidator.) 

5. As appears from the statement of my receipts and payments as 

such Liquidator annexed hereto there is at present a balance of £. 

standing to the credit of the Company in the Companies Liquidation 

Account, of which at least £.will be required to meet certain costs 

and expenses in connection with the winding-up thereof. Having regard 
to the foregoing, I submit that my remuneration should be fixed at not 
less than £. 

Dated the.. 19.... 

(Signed) . 

_ Liquidator. 


287. 

ORDER fixing the Liquidator’s remuneration (k). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., 

of.of.the Liquidator of the above-named 

Company. 

And Upon Hearing the Solicitors for the Applicant And Upon 
Reading the Order to wind up the above-named Company dated the 


.. 19..., and the Order dated the.. ^...(appoint¬ 
ing Liquidator). 

It Is Ordered that the remuneration of the said.as such 


Liquidator from the date of his appointment down to and including the 
close of the liquidation of the said Company be and the same is hereby 
fixed at the sum of £. 


288. 

ORDER fixing remuneration ol Liquidator in Voluntary Winding-up when 
Compulsory Order made subsequently. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of. And Upon Hearing the Solicitors for the 


(fc) See Practice and Procedure, p. 363, ante. 
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Applicant and the Official Receiver and Liquidator of the above-named 
Company (the Respondent) in person And Upon Reading the Order to 


wind up the above-named Company dated the.. 19.... 

It Is Ordered that the remuneration of the said.for the 


period during which he acted as Liquidator in the Voluntary Winding-up 
of the said Company be and the same is hereby fixed at the sum of £. 


289 . 

SUMMONS lor leave to employ a person who is a Member of the Committee 

of Inspection. 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the hearing 

of an application of.of.the Liquidator of the 

above-named Company for an order that the Applicant be at liberty to 

employ.of.notwithstanding that he is a member 

of the Committee of Inspection of the said Company [from the., 

19..., to dispose of the stocks of the said Company on a month to month 
basis at a salary at the rate of £ .per annum or as may be\. 

Dated (etc., as in Form No. 168). 


290 . 

AFFIDAVIT in support of Summons to employ a Member of the Committee 

of Inspection. 

(Heading as in Form No. 165.) 

I, .of (here insert the address and a description of the 

deponent) make oath and say as follows : 

1. The above-named Company (hereinafter called “ the Company ”) 
was ordered to be wound-up by the Court by an Order made herein and 

dated the., 19.... By a further Order of this Honourable 

Court dated the.. 19.... I was appointed Liquidator of the 

Company with a Committee of Inspection. 

2. The main part of the assets of the Company consists of a stock of 
woollen and worsted goods and in order that I may be able to dispose of 
such stock to the best advantage it is essential that I should be assisted 
by someone having experience of this type of sale. 

3. At a Meeting of the Committee of Inspection held on the.. 

19..., the Committee unanimously agreed that subject to the consent of 

this Honourable Court I should employ.to assist me in 

disposing of the said stock. The said.is a member of the 

Committee of Inspection, though he was not present at the said Meeting, 
and is a former employee of the Company. His employment with the 
Company covered exactly the type of work which I now have in contemp¬ 
lation and his salary with the said Company was £ .per annum plus 

a 10 per cent, commission on profits and an expense allowance. 
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4. Subject to the sanction of this Honourable Court being obtained I 

have agreed with the said.the following terms of employ¬ 

ment namely {here set out terms of proposed employment). 

5. I am satisfied that the said.is an expert in this type of 

work and that having regard to his previous service with the Company, 
he possesses the right connections and goodwill and he is, in my opinion, 
the best person to undertake the sale of such stock. 

6. If the said stock can be disposed of at satisfactory prices there would 
appear to be every prospect of the Creditors of the Company being paid in 
full. 

Sworn, etc. 


291. 

ORDER giving leave to employ a Member ol the Committee of Inspection (l). 

{Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.the Liquidator of the above-named Com¬ 
pany And Upon Hearing the Solicitors for the Applicant And Upon 
Reading the Order to wind up the said Company dated the 
.. 19..., the Order dated the.. ^...(appoint¬ 
ing Liquidator and Committee of Inspection) and the Affidavit of. 

filed the.. 19.... 

It Is Ordered that the Applicant as such Liquidator be at liberty to 

employ.of.notwithstanding that he is a member 

of the Committee of Inspection of the said Company for the purpose of 
{here set out terms and conditions of employment) 

And It Is Ordered that the costs of the said Application shall not be 
borne by or paid out of the assets of the said Company (m). 


292. 

SUMMONS to remove Liquidator («). 

{Heading as in Form No. 165.) 

Let.:....of.the Liquidator of the above-named 

Company attend {etc., as in Form No. 168) on the hearing of an application 

of the Official Receiver {or as the case may be) that the said.. 

be removed from his office as Liquidator of the above-named Company 

[and that the said.do pay the costs of and occasioned by this 

application]. 

Dated (etc., as in Form No. 168). 


(/) See Practice and Procedure, p. 363, ante. 

(m) The costs of obtaining the sanction of the Court are to be borne by the person 
in whose interest such sanction is obtained, and are not payable out of the assets of 
the Company (Companies (Winding-up) Rules, 1949, r. 164.) 

(m) See Practice and Procedure, p. 364, ante. 
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293. 

REPORT in support of Summons where a Liquidator has failed to renew 

his Security (<?). 

(Heading as in Form No. 165.) 

I,.. the Official Receiver of the Court, do hereby report 

to the Court as follows : 

1. A Compulsory Winding-up Order was made against the above- 

named Company on the.. 19.... 

2. The statutory meetings of Creditors and Contributories were held 

on the., 19..., and.was nominated as Liquidator 

by the said meetings. As a result the said.was appointed 

Liquidator by this Honourable Court with a Committee of Inspection 
consisting of three Creditors of the Company. 

3. The said.gave security to the satisfaction of the Board 

of Trade and a certificate to that effect was issued by the Board of Trade 

dated the., 19.... The estate was handed over to the said 

.on the.. 19.... 

4. On the.. 19..., the Board of Trade reported to me that 

the said.had failed to renew his security, which expired on 

the.. 19..., and the matter is hereby reported to this Honour¬ 

able Court in pursuance of Rule 60 (2) of the Companies (Winding-up) 
Rules, 1949. 

Dated the.. 19.... 

Official Receiver. 


294. 

AFFIDAVIT in support of a Summons for the removal of a Liquidator on 

cause shown (p). 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent) make oath and say as follows : 

1. I am a Creditor of the above-named Company (hereinafter called 

“ the Company ”) for the sum of £ . 

2. By an Order made herein on the.. 19...,. 

was appointed Liquidator of the Company. 

3. [The said.has duly proceeded with the collection of 

the assets. As appears from the file of the proceedings herein the proofs of 

Creditors amount to approximately £ .. and I understand that the 

said.had by the.. 19..., realised nearly all the 

assets of the Company for approximately £ . No dividend has, 

however, been distributed to Creditors. On the.. 19..., I 

was informed by.that the said.had become of 

unsound mind and I then made further enquiries and ascertained that he 
was at present at a nursing home in.under the supervision 


(O) See Practice and Procedure, p. 364, ante. This could easily be adapted to 
meet a case where the Liquidator failed to give security in the first place. 

(P) See Practice and Procedure, p. 364, ante. 
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of Dr. The said Dr., informed me and I 

verily believe that the said.is incapable of understanding 

any business transactions and that he is doubtful whether the said 
.will ever regain his sanity.] 

Or 

[The said.has proceeded with the liquidation of the 

Company, but apart from the claim below referred to it is doubtful 
whether they will realise more than sufficient to pay id. in the £1. So far 
as I can ascertain the Directors of the Company in or about the year 
19..., expended moneys of the Company in the payment of a dividend of 
5 per cent, on the Ordinary Shares thereof. On the face of the accounts 
of the Company the payments so made would appear to have been 

effected out of capital. My Solicitors, Messrs.. have been 

in correspondence with the said.with regard to commencing 

misfeasance proceedings against the said Directors. The bundle of corre¬ 
spondence is now produced and shown to me marked “.” It 

appears therefrom that the said.will not commence the neces¬ 

sary proceedings. I have caused inquiries to be made and have discovered 
that two of the Directors of the Company are personal friends of the 
Liquidator, and in these circumstances it is in my submission only proper 

that the said.should be removed from the office of Liquidator 

of the Company (or as the case may be ).] 

Sworn, etc. 


295, 

ORDER lor removal of Liquidator where he has failed to renew his 

Security (q). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the Official Receiver. And Upon Hearing the Applicant in person [and 

no one appearing for and on behalf of.the Liquidator of the 

above-named Company (the Respondent) although he has been duly 

served with the said Summons as by the Affidavit of.filed the 

.. 19..., appears (or as the case may be)] . And Upon Reading 

the Order to wind up the said Company dated the.. 19..., the 

Order dated the.. 19...(appointing the said. 

Liquidator), the Certificate of the Board of Trade, dated the.. 

19..., of the said.having given security as such Liquidator, 

and the Report of the [Senior Assistant] Official Receiver filed the 
. 19 •••• 

And It Appearing that the said.has allowed his said 

security to lapse. 

It Is Ordered that the said.be and he is hereby removed 

from his office as Liquidator of the said Company. 

And It Is Ordered that the Respondent, the said., do pay 

to the Official Receiver the sum of.. his assessed costs of the 

said Application. 


(q) See Practice and Procedure, p. 364, ante . 
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296. 

ORDER removing Liquidator on cause shown under Section 242 ol the 
Companies Act, 1948 (r). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of. a Creditor of the above-named Company. 

And Upon Hearing Counsel for the Applicant and the Solicitors for 
.. the Liquidator of the above-named Company (the Respon¬ 
dent). And Upon Reading the Order to wind up the said Company dated 
the.. 19..., the Order dated the.. ^...(appoint¬ 
ing the said.Liquidator), the Affidavit of.filed 

the.. 19..., the several Affidavit of.and. 

and the Affidavit of.. both filed the., 19..., and 

the Exhibits in the said Affidavits or some of them respectively referred to 
[And the Applicant by his Counsel and the Respondent by his Solicitors 
respectively consenting]. 

It Is Ordered that the said.be and he is hereby removed 

from his office as Liquidator of the said Company. 

[And It Is Ordered that the costs of the Applicant and of the Re¬ 
spondent of the said Application be taxed and paid out of the assets of the 
said Company. 

And It Is Ordered that the employment of Solicitors by the Respon¬ 
dent for the purpose of the said Application be and the same is hereby 
sanctioned. 

And the Respondent is to be at liberty to apply as to his remuneration.] 


297. 

RESOLUTION agreeing to the resignation of a Liquidator ( 5 ). 

That this meeting hereby accepts the resignation of., the 

Liquidator of the Company, from the said office of Liquidator. 


298. 

MEMORANDUM of resignation. 

(Heading as in Form No. 165.) 

Take notice that I have this day resigned from the office of Liquidator 
of the above-named Company, such resignation having been agreed to 
by Ordinary Resolutions of the Creditors and Contributories thereof 
passed at the respective meetings thereof held on the.. 19.... 

(, Signature .) 


{r) See Practice and Procedure, p. 365, ante, 
(s) See Practice and Procedure, p. 365, ante. 
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299. 

NOTICE of resignation to the Official Receiver. 

{Heading as in Form No. 165.) 

To the Official Receiver in Companies Liquidation. 

Take notice that I have this day resigned from the office of Liquidator 
of the above-named Company and I enclose herewith a copy of the 
memorandum of resignation which, pursuant to Rule 167 of the Com¬ 
panies (Winding-up) Rules 1949 ,1 have filed with the Registrar. 

[Signature.) 


300. 

SUMMONS under Rule 167 of the Companies (Winding-up) Rules, 1949 (/). 

{Heading as in Form No. 165.) 

Let the Official Receiver in Companies Liquidation attend {etc., as in 

Form No. 168) on the hearing of an application of.of. 

the Liquidator of the above-named Company appointed by Order made in 

the above matters and dated the.. 19..., for an order that 

the resignation of the Applicant from his office as such Liquidator be 
accepted. 

Dated {etc., as in Form No. 168.) 


301. 

ORDER that resignation of Liquidator be accepted. 

[Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19..., of 

.of.the Liquidator of the above-named Com¬ 
pany And Upon Hearing the Applicant and the Official Receiver in 
Companies Liquidation (the Respondent) both in person And Upon 

Reading the Order to wind up the said Company dated the., 

19..., the Order dated the., ^...(appointing the Applicant 

Liquidator) and the Report of the Applicant as to the results of the 
meetings of Creditors and Contributories of the said Company summoned 
pursuant to Rule 167 of the Companies (Winding-up) Rules, 1949, made 
to the Court and filed the.. 19.... 

It Is Ordered that the resignation of the Applicant, the said. 

from his office as Liquidator of the said Company appointed by the said 
Order dated the.. 19..., be accepted. 


302. 

NOTICE convening a meeting pursuant to Rule 58 (7) of the Companies 
(Winding-up) Rules, 1949, where a Liquidator has died or resigned 
or been removed (u). 

(Heading as in Form No. 165.) * 

Notice is hereby given that [etc., continue as in Form No. 249). 


(0 See Practice and Procedure, p. 366, ante, 
(u) See Practice and Procedure, p. 366, ante. 















VoL VIA] Liquidator and Committee of Inspection 383 

Agenda. 

... who was appointed Liquidator by the Court on the 

., 19..., having died £or resigned or been removed from the 

office by Order dated the., 19...], the Official Receiver has 

become by virtue of his office the Liquidator of the Company. 

The meeting is called at the request of the Creditors representing more 
than one-tenth in value of the whole of the Unsecured Creditors of the 
Company (or as the case may be) in order 

[by resolution to determine whether or not application shall be made 
to the Court to appoint a Liquidator other than the Official Receiver in 

succession to the said.and to determine whether or not the 

estimated costs of the meeting above referred to should be repaid out of 
the assets of the Company.] 

Note .—If a new Liquidator is not appointed the Official Receiver will 
remain Liquidator. 

Dated (etc., concluding as in Form No. 249). 


303. 

SUMMONS lor the appointment of a Liquidator in place of a Liquidator 
who has died, or resigned or been removed. 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on hearing 

of an application of., the Official Receiver and Liquidator of 

the above-named Company, for an order that.. of., 

Chartered Accountant, be appointed the Liquidator in the place of 

.[deceased or who has resigned or who was removed by Order 

of the Court]. 

Dated (etc., as in Form No. 168). 


304. 

ORDER for the appointment of a liquidator in place of a Liquidator who 
has died, or resigned or been removed. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19..., of 

., the Official Receiver and Liquidator of the above-named 

Company And Upon Hearing the Applicant in person And Upon Reading 

the Order to wind up the said Company dated the., 19..., 

the Order dated the., 19...(appointing.Liqui¬ 
dator), [the Order dated the.. 19...(removing.. 

from his office as Liquidator)] the two Reports of the said Official Receiver 
as to the results of the meetings of Creditors and Contributories of the 
said Company (requisitioned pursuant to Rule 58 (7) of the Companies 

(Winding-up) Rules, i949), made to the Court and both filed the.. 

19..., and the Affidavit of.(as to the fitness of the Liquidator 

hereinafter appointed) filed this day. 

[And It Appearing from the above-mentioned Reports that the said 
.died on the.. 19 ...(or as the case may 6*)]. 
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It Is Ordered that.. of., Chartered Accoun¬ 

tant, be and he is hereby appointed Liquidator of the said Company in 

the place of the said. And It Is Ordered that within seven days 

from the date of this Order the said.do give security to the 

satisfaction of the Board of Trade as provided by the Companies (Winding- 
up) Rules, 1949, and that notice of this Order be gazetted and advertised 
in the " Times '* newspaper once. 


305* 

NOTICE by a Member of the Committee of Inspection of resignation (v). 


(Heading as in Form No. 165.) 

To.. the [Official Receiver and] Liquidator of the above- 

named Company. 

Take notice that I, the undersigned, hereby resign from office as a 
member of the Committee of Inspection of the above-named Company. 
I enclose a duplicate of this notice herewith and shall be glad if you will 
endorse thereon an acknowledgment of the receipt thereof and return 
the same to me at the address given below. 

Dated this.day of.,19..., 

(Signature.) 

(Address.) 


306. 

LEAVE OF ABSENCE to a Member of the Committee of Inspection (a). 
(Heading as in Form No. 165.) 

We, the undersigned, members of the Committee of Inspection 
representing the [Creditors or Contributories] in the winding-up of the 

above-named Company, hereby grant leave to the said .to 

absent himself [from all meetings of the said Committee of Inspection to 
be held at any time before the.. 19 ...(or as the case may Js)]. 

(Signature.) 


307. 

NOTICE of a Meeting to remove a Member of the Committee of Inspection. 

(Heading as in Form No. 165.) 

Notice is hereby given that (etc., as in Form No. 249). 

Agenda. 

The consideration of the following resolution : 

Tl\p.t.. a member of the Committee of Inspection of 

.. Limited, be and he is hereby removed from office. 

Dated (etc., concluding as in Form No. 249). 


(v) See Practice and Procedure, p. 367, ante. 
(a) See Practice and Procedure, p. 367, ante. 
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308* 

NOTICE of meeting to fill a vacancy in the Committee of Inspection (6). 

(Heading as in Form No. 165.) 

Notice is hereby given that (etc., continue as in Form No. 249). 

Agenda. 

By reason of the vacancy in the Committee of Inspection in the 

winding-up of..., Limited, caused by the resignation [or death 

or removal from office] of.[or by reason of. 

having become bankrupt or compounded or arranged with his creditors or 
having been absent from five consecutive meetings of the said Committee 
of Inspection without the leave required by section 253 (5) of the Com¬ 
panies Act, 1948]. 

The following resolution will be proposed : 

That.. a Creditor [or Contributory] of.. 

Limited, be and he is hereby appointed to the committee of inspection 
of the said Company in the place of.who has vacated office. 

Dated (etc., concluding as in Form No. 249). 


309. 

ORDER deferring the summoning of a Meeting to fill vacancy in 
Committee of Inspection (c). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.the Liquidator of the above-named Com¬ 
pany, And Upon Hearing the Solicitors for the Applicant And Upon 

Reading the Order to wind up the said Company dated the.. 

19..., the Order dated the.. ^...(appointing Liquidator and 

Committee of Inspection) and the Affidavit of.filed the 

. * 

It Is Ordered that notwithstanding the provisions of Section 253 (7) 
of the above-mentioned Act the Applicant as such Liquidator be at liberty 
to defer for [six months] from the date hereof the summoning of a 
Meeting of the Creditors [or Contributories (as the case may require )] of 
the above-named Company for the purpose of electing a person to fill the 

vacancy caused [by the resignation of.from the Committee 

of Inspection or by the death of .(or as the case may be )2 

appointed by the said Order dated the.. 19.... 


310. 

ORDER that vacancy in Committee of Inspection be not filled. 


(Heading as in Form No. 165.) 

Upon the Application by Summons. 

And Upon Hearing. 

And Upon Reading. (as in Form No. 309.) 


2 c 


C.F. VIA 


(6) See Practice and Procedure, p. 367, ante, 
(c) See Practice and Procedure, p. 368, ante. 
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And It Appearing from the said Affidavit that the Applicant has 
received notice in writing from...*..(a member of the said Com¬ 

mittee of Inspection) of his resignation from such Committee (or as the 
case may be) 

It Is Ordered that the vacancy in the said Committee of Inspection be 
not filled. 


311. 

ORDER directing Meetings to consider the appointment ol additional 
Members ol Committee o! Inspection (d). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19...[of 

.of.. a Creditor of the above-named Company 

(or as the case may be) 3 And Upon Hearing Counsel for the Applicant and 

the Solicitors for., the Liquidator of the above-named 

Company (the Respondent) And Upon Reading the Order to wind up 

the said Company dated the.. 19..., the Order dated the 

.. 19...(appointing Liquidator and Committee of Inspection) 

and the Affidavit of.filed the.19.... 

It Is Ordered that the Liquidator do summon meetings of the Creditors 
and Contributories of the said Company for the purpose of considering 

whether or not.and.or either of them should 

be appointed to be additional members of the Committee of Inspection 
appointed by the said Order dated the.. 19.... 

And It Is Ordered that the costs of the Applicant of the said Applica¬ 
tion be taxed and that the amount of such costs when taxed be included in 
the costs of the winding-up of the said., Limited. 

And It Is Ordered that the costs of the Respondent of the said Appli¬ 
cation be included in the costs of the winding-up of the said Company. 


312. 

NOTICE to Creditors and Contributories of intention to apply lor release (e). 
(Heading as in Form No. 165.) 

Take notice that I, the undersigned Liquidator of the above-named 
Company, intend to apply to the Board of Trade for my release, and 
further take notice that any objection you may have to the granting of 
my release must be notified to the Board of Trade within twenty-one days 
of the date hereof. 

A summary of all receipts and payments in the winding-up is hereto 
annexed. 

Dated this.day of.,19.... 

Liquidator. 

To. 

Note .—Section 251 (3) of the Companies Act, 1948, enacts that “ An 
order of the Board of Trade releasing the Liquidator shall discharge him 


(d) See Practice and Procedure, p. 368, ante. 

(e) See Practice and Procedure, p. 368, ante. 
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from all liability in respect of any act done or default made by him in 
the administration of the affairs of the Company, or otherwise in relation 
to his conduct as Liquidator, but any such order may be revoked on proof 
that it was obtained by fraud or by suppression or concealment of any 
material fact.” 


313. 

ORDER allowing Liquidator to dispense with certain requirements in 
connection with notice 0 ! his release (/). 


{Heading as in Form No . 165.) 


Upon the Application by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named Company And Upon 

Hearing the Solicitors for the Applicant And Upon Reading the Order to 

wind up the said Company dated the.. 19..., the Order 

dated the.. 19...(appointing Liquidator) and the Affidavit of 


.filed the.. 19.... 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
dispense with compliance with Rule 205 (1) of the Companies (Winding- 
up) Rules, 1949, in so far as it requires a summary of all receipts and pay¬ 
ments in the winding-up of the said Company to be sent to Creditors and 


Contrijbutories. 

And It Is Ordered that notice of his intention to apply for his release 
as required by the said Rule be sent to all Creditors of the said Company 
who have proved their debts and all Contributories of the said Company 
in the form set out in the Schedule hereto. 


The Schedule. 

[Heading as in Form No. 165.) 

Take notice that I, the undersigned Liquidator of the above-named 
Company, intend to apply to the Board of Trade for my release, and 
further take notice that any objection you may have to the granting 
of my release must be notified to the Board of Trade within twenty-one 
days of the date hereof. 

By an Order of the High Court of Justice, Chancery Division, Companies 

Court, dated the.. 19..., the Court has dispensed with the 

compliance by me with Rule 205 (1) of the Companies (Winding-up) Rules, 
1949, in so far as it requires a summary of all receipts and payments in 
the winding-up to be sent to all Creditors who have proved their debts 
and to all Contributories. A copy of such summary can be inspected at the 

address below mentioned and at the offices of Messrs.on any 

weekday between the hours of.and. 

Dated, etc. 

Liquidator. 

Note .—Section 251 (3) of the Companies Act, 1948, enacts that " An 
order of the Board of Trade ” {continue as in Form No. 312). 


(f) See Practice and Procedure, p. 369, ante. 
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314. 

APPLICATION by Liquidator to Board of Trade for release (g ). 

[Heading as in Form No. 165.) 

I, .. the Liquidator of the above-named Company, do 

hereby report to the Board of Trade as follows : 

1. That the whole of the property of the Company has been realised 
for the benefit of the Creditors and Contributories [and a dividend to 

the amount of.shillings in the pound has been paid as shown by 

the statement hereunto annexed, and a return of.per share has been 

made to the Contributories of the Company] ; 

Xjor That so much of the property of the Company as can, according 
to the joint opinion of myself and the Committee of Inspection, hereunto 
annexed, in writing under our hands, be realised without needlessly 
protracting the liquidation, has been realised, as shown by the statement 

hereunto annexed, and a dividend to the amount of.shillings has 

been paid, together with a return of.per share to the Contributories 

of the Company] ; £add, if necessary , “ that the rights of the Contribu¬ 
tories between themselves have been adjusted.”] 

2. I therefore request the Board of Trade to cause a report on my 
accounts to be prepared, and to grant me a certificate of release. 

Dated this.day of.. 19.... 

Liquidator. 


315. 

RELEASE of Liquidator. 

[Heading as in Form No. 165.) 

Whereas.was on the.. 19..., appointed 

Liquidator of the above-named Company, and whereas on the.. 

19..., the said.gave notice to the Board of Trade that he had 

resigned his office and requested the Board of Trade to cause a report on 
his accounts to be prepared and to grant him a certificate of release. 

Now the Board of Trade having taken into consideration the report 

on his accounts do hereby order that the release of the said. 

as such Liquidator be and the same is hereby granted. 

Dated the.day of.,19.... 

By the Board of Trade. 

[Signature.) 

Duly authorised in that behalf by the President of the Board of Trade. 


to 


See Practice and Procedure, p. 369, ante. This is Form 99 in the Appendix 
Companies (Winding-up) Rules, 1949. 
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11. Liquidator and Committee of Inspection: 

Powers and Duties. 

After the Liquidator has been appointed and has given security in the 
prescribed manner (as to which see pp. 358 et seq.) he must :— 

(a) Give the Official Receiver such information and such access to 
and facilities for inspecting the books and documents of the Company and 
generally such aid as may be requisite for enabling the Official Receiver to 
perform his duties under the Act (section 240 (b) of the Act ; 3 Halsbury's 
Statutes, 2nd Edn., 653) and see as to duties of the Official Receiver, 
sections 6, 7 and 8, ante. 

(b) Take into his custody or under his control all the property and 
things in action to which the Company is or appears to be entitled (section 
243 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 654 (and see section 

12, pp. 413 et seq. post) ). 

Section 245 of the Act (3 Halsbury's Statutes, 2nd Edn., 655), provides 
that the Liquidator in a winding-up by the Court shall have the following 
powers :— 

(1) With the sanction of either the Court or the Committee of 
Inspection :— 

(a) to bring or defend any action or other legal proceeding in the name 
and on behalf of the Company. 

(b) to carry on the business of the Company so far as may be necessary 
for the beneficial winding-up thereof, 

(c) to appoint a Solicitor to assist him in the performance of his duties, 

(d) to pay any classes of Creditor in full. 

(e) to make any compromise or arrangement with Creditors or persons 
claiming to be Creditors, or having or alleging themselves to have 
any claim, present or future, certain or contingent, ascertained or 
sounding only in damages against the Company, or whereby the 
Company may be rendered liable, 

(f) to compromise all calls and liabilities to calls, debts and liabilities 
capable of resulting in debts, and all claims, present or future, 
certain or contingent, ascertained or sounding only in damages, 
subsisting or supposed to subsist between the Company and a 
Contributory or alleged Contributory or other debtor or person 
apprehending liability to the Company, and all questions in any 
way relating to or affecting the assets or the winding-up of the 
Company, on such terms as may be agreed, and take any security 
for the discharge of any such call, debt, liability or claim and give a 
complete discharge in respect thereof. 

(2) Without any such sanction (but see sub-section (3) of section 245 
of the Act as to the Court's general control over the Liquidator's powers 
and section 12 of Practice and Procedure, pp. 413 et seq., post) : — 

(a) to sell the real and personal property and things in action of the 
Company by public auction or private contract, with power to 
transfer the whole thereof to any person or company or to sell the 
same in parcels, 
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(b) to do all acts and to execute, in the name and on behalf of the 
Company, all deeds, receipts and other documents, and for that 
purpose to use, when necessary, the Company's seal, 

(c) to prove, rank and claim in the bankruptcy, insolvency or seques¬ 
tration of any Contributory for any balance against his estate, 
and to receive dividends in the bankruptcy, insolvency or seques¬ 
tration in respect of that balance, as a separate debt due from the 
bankrupt or insolvent, and rateably with the other separate 
creditors, 

(d) to draw, accept, make and indorse any bill of exchange or promis¬ 
sory note in the name and on behalf of the Company, with the same 
effect with respect to the liability of the Company as if the bill or 
note had been drawn, accepted, made or indorsed by or on behalf of 
the Company in the course of its business, 

(e) to raise on the security of the assets of the Company any money 
requisite, 

(f) to take out in his official name letters of administration to any 
deceased Contributory, and to do in his official name any other 
act necessary for obtaining payment of any money due from a 
Contributory or his estate which cannot be conveniently done in 
the name of the Company, and in all such cases the money due 
shall, for the purposes of enabling the Liquidator to take out the 
letters of administration or recover the money, be deemed to be 
due to the Liquidator himself, 

(g) to appoint an agent to do any business which the liquidator is 
unable to do himself, and 

(h) to do all such other things as may be necessary for winding-up the 
affairs of the Company and distributing its assets. 

i 

Section 246 of the Act (3 Halsbury's Statutes, 2nd Edn., 657) provides 
in connection with the exercise and control of the Liquidator's powers that 
(1) in the administration of the assets of the Company and in the distribu¬ 
tion thereof among its Creditors, the Liquidator shall have regard to any 
directions that may be given by resolution of the Creditors and Contribu¬ 
tories at any general meeting or by the Committee of Inspection and that 
any directions given by the Creditors or Contributories at any general 
meeting shall in case of conflict be deemed to over-ride any directions 
given by the Committee of Inspection (as to the calling of general meetings 
of Creditors and Contributories, see pp. 335 et seq. t ante), (2) the Liquidator 
may apply to the Court in manner prescribed (see Practice and Procedure, 
pp. 391 et seq., post) for directions in relation to any particular matter 
arising under the winding-up, (3) the Liquidator shall, subject to the 
provisions of the Act, use his own discretion in the management of the 
estate and its distribution among the Creditors, and (4) if any person is 
aggrieved by any act or decision of the Liquidator, that person may apply 
to the Court, and the Court may confirm, reverse or modify the act or 
decision complained of, and make such order in the premises as it thinks 
just. 
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PRACTICE AND PROCEDURE. 


Steps to be Taken. 


I. Powers under Section 245 (1) o! the Act. 

Notice convening a meeting of the Com¬ 
mittee of Inspection. 

Notes : (t) Normally the sanction of the Com¬ 
mittee of Inspection should be sought first 
by a Liquidator desiring to exercise any of 
the powers under s. 245 of the Act which 
require the sanction of the Court or the 
Committee of Inspection. 

(2) A Committee of Inspection must 
meet at such times as they from time to 
time appoint, and, failing such appointment, 
at least once a month, and the Liquidator 
or any member of the Committee may also 
call a meeting of the Committee as and 
when he thinks necessary (s. 253 (2) of the 
Act; 3 Halsbury’s Statutes, 2nd Edn., 661). 

(3) The forms of Order referred to 
later in this chapter can easily be adapted as 
resolutions of the Committee. 

Application by the Liquidator to the 
Official Receiver acting as a Committee 
of Inspection. 

Notes : (1) Where there is no Committee of 
Inspection, the Board of Trade may, on the 
application of the Liquidator, do any act or 
thing or give any direction or permission 
which is by the Act authorised or required 
to be done or given by the Committee (s. 254 
of the Act; 3 Halsbury’s Statutes, 2nd 
Edn., 662). Rule 214 of the Companies 
(Winding-up) Rules, 1949, provides that 
where there is no Committee any functions 
of the Committee which devolve on the 
Board of Trade may, subject to the directions 
of the Board, be exercised by the Official 
Receiver. 

(2) The fee of 10/- payable on the 
application is Fee No. 3 in the Companies 
(Board of Trade) Fees Order, 1929. 

Where the Committee of Inspection 
refuses to sanction the act in question or 
for some reason it is advisable to obtain 
the sanction of the Court, the following 
practice should be followed :— 

(a) Issue Summons. 

Note : The Summons is ex parte but where the 
Committee of Inspection has refused to give 
their sanction, they should be given notice 
of the application. 
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No. 


Steps to be Taken. 


(b) File Affidavit in Support. 

(c) Attend hearing before the Registrar 
and on order being made :— 

(i) Prepare draft of Order, lodge 
fair copy and obtain appoint¬ 
ment to settle. 

(ii) Attend to settle Order. 

(iii) Lodge two engrossments of 
Order, together with settled 
draft. 

(d) Where necessary, obtain Indemnity 
by Creditors or Contributories against 
costs or loss of assets, etc. 

The following are the applications which 
under section 245 (1) of the Act, the 
Liquidator may require to make :— 

A. Application to bring or defend any 
action or other Legal proceeding in the name 
and on behalf of the Company when there is 
no Committee of Inspection , or such Com¬ 
mittee refuse leave . 

The forms applicable are :— 

(i) Summons for liberty to commence, 
continue or defend proceedings. 

(ii) Affidavit in Support. 

Notes: (1) The Affidavit should inter alia ex¬ 
hibit Counsel's Opinion on the proceedings, 
together with the Case to Counsel to advise 
and supporting documents. 

(2) It is advisable to explain in the 
Affidavit the reason why the application is 
made to the Court, and, when the Com¬ 
mittee of Inspection have refused their 
sanction the ground on which the Liquidator 
still desires to continue the proceedings. 

(iii) Order. 

Note: Normally the Order is not drawn up, 
but is endorsed by the Court on the dupli¬ 
cate Summons which must be lodged in 
Chambers for the purpose, but in certain 
circumstances where, for instance, the 
Court sanctions the proceedings subject to 
the Liquidator being indemnified as to costs, 
the Order is drawn up and the practice 
under 3 (c) above, is followed. 

(iv) Indemnity by Creditors or Con¬ 
tributories against costs. 


Precedent 

No. 

No. of Copies 

REQUIRED. 

i 

s §> . 

M Ox 0 

SI* 

1 

1 

2/6 

IOI 


1 

5/-or 

19 or 


2 

10/- 

2X 

318 

2 

5/7 

12 

319 

1 

I 

2/6 

IOI 

320 

2 

! 

5 h 

19 

321 

I 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 


Note: The Indemnity is exempted from 
stamp duty under s. 339 of the Act; 3 
Halsbury's Statutes, 2nd Edn., 719. 

B. Application to cany on the business of 
the Company so far as may be necessary for 
the beneficial winding-up thereof. 

The forms applicable are :— 

(i) Summons for liberty to carry on 
business. 

322 

2 

5/- 

12 


Note : The Summons should be supported by an 
Affidavit explaining the reasons and the 
advantages to be obtained by carrying on 
the business in connection with the bene¬ 
ficial winding-up thereof. 

(ii) Order giving liberty to carry on the 
Company's business. 

323 

2 

10 /- 

21 


Note : The Order usually only gives liberty to 
carry on business for a limited period. The 
Liquidator may apply for leave to continue 
when that proves necessary. 

(iii) Indemnity by Creditors or Con¬ 
tributories against loss in carrying 
on the Company’s business (where 
Order so requires). 

324 

I 




Note : The Indemnity is exempted from stamp 
duty under ibid., s. 329. 

C. Application to appoint Solicitors to 
assist the Liquidator in the performance of 
his duties. 

The forms applicable are :— 

(i) Summons for liberty to employ 
Solicitors. 

325 

2 

5/- 

12 


(ii) Affidavit in Support. 

326 

I 

2/6 

IOI 


Notes : (1) The Order is normally endorsed by 
the Court on the duplicate Summons, which 
must be lodged in Chambers for the pur¬ 
pose — fee on Order 5/-. 

(2) See Re F. T. Hawkins, Ltd., [1952] 

2 All E. R. 467 referred to in Note (1) to 
Item 2 (i) on p. 363, ante. 

D. Application to pay any class of 

Creditors in full. 

The forms applicable are :— 

(i) Summons for leave to pay. 

327 

2 

5/- 

12 


(ii) Affidavit in Support. 

328 

I 

2/6 

IOI 
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go B 

8 * £ 


E. Application to make any compromise 
or arrangement (see powers of Liquidator 
under i (e) and (f) on p. 389, ante). 

The forms applicable are :— 

(i) Summons to compromise proceed¬ 
ings, etc. 

(ii) Affidavit in support. 

Note : The Affidavit should, where proceedings 
are being compromised, exhibit Counsel's 
Opinion on the proposed compromise, to¬ 
gether with the Case to Counsel to advise 
and supporting documents. 

(iii) Affidavit as to Means for use in 
connection with Compromises. 

Note : This is Form O.R.C.A. 307 of the Forms 
used by the Official Receiver in Companies 
Winding-up. It is not the practice to file 
the Affidavit, but it is produced on the 
hearing of the application and is afterwards 
placed with the Registrar's Notes, where it 
is not open to inspection. 

(iv) Agreement on compromise of Calls. 

Note : This is Form O.R.C.A. 314 of the forms 
used by the Official Receiver in Companies 
Winding-up. The Agreement is exempted 
from stamp duty under s. 329 of the Act 
(3 Halsbury's Statutes, 2nd Edn., 712). 

(v) The following forms of Order 
should cover many of the applica¬ 
tions likely to arise :— 

(a) Order giving liberty to com¬ 
promise with Debenture 
Holder. 

(b) Order giving liberty to com¬ 
promise action. 

(c) Order giving liberty to com¬ 
promise claims. 

Note : If the Liquidator desires to compromise 
after proceedings contesting his rejection of 
a proof have been commenced, the sanction 
of the Court is necessary to the terms of 
compromise (Re Lama Coal Co. t Ex parte 
Miller (1867), 2 Ch. App. 692, 10 Digest 
1061, 7430)- 

(d) Consent Order approving 
compromise. 

(e) Liberty to joint Liquidators 
to accept part of debt in full 
satisfaction. 






21 










VoL VIA] Liquidator and Committee of Inspection 


395 


No. Steps to be Taken. 


n. Powers under section 245 (2) ot the Act. 

Note : The Liquidator is authorised to carry 
out all the powers set out in sub-s. (2) with¬ 
out the sanction of the Court or the Com¬ 
mittee of Inspection, including, under para, 
(h) of the sub-section, the power 41 to 
do all such other things as may be necessary 
for winding-up the affairs of the Company 
and distributing its assets/* In practice 
the Liquidator, in many cases, surrenders 
the discretion so conferred on him and 
obtains an order of the Court approving 
his proposed act, which is often advisable 
for the Liquidator's protection. The pro¬ 
cedure follows that set out at p. 391, ante, 
and the following forms (while not being 
exhaustive) are given for guidance. 

(i) Summons for liberty to Liqui¬ 
dator to take action. 

Note : The application must be supported by an 
Affidavit—Forms Nos. 319, 328 and 330, ante , 
can be adapted according to circumstances. 

(ii) Liberty to employ agents for 
realising property, etc. 

Note : The formal parts are given in this form, 
but in the subsequent forms only the sub¬ 
stantive part of the order is given. 

(iii) Liberty to sell furniture to a 
Director. 

(iv) Liberty to realise Stock. 

(v) Liberty to proceed with a sale 
contained in an Agreement. 

(vi) Order approving an Agreement. 

(vii) Liberty to enter into a Lease, 
(viii) Liberty to surrender Lease. 

(ix) Liberty to surrender equity of 
redemption. 

(x) Liberty to pay moneys on account 
of costs. 

(xi) Liberty to pay American Lawyer. 

(xii) Liberty to pay commission. 

(xiii) Liberty to execute Power of 

Attorney. 

(xiv) Liberty to refer matter to Direc¬ 
tor of Public Prosecutions. 

(xv) Liberty to abstain from taking 
proceedings abroad. 

Note: Additional fees under R.S.C. Fee Order, 
1930, Nos. 45 and 47 will be payable on a 
sale or purchase. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

18 

R.S.C. Fees 
Order, 1930. 
Fee No. 

I 

m. Application for leave tor Liquidator or 
Member of the Committee of Inspection to 
purchase assets of the Company, etc. 

Issue Summons for leave. 

353 

2 

5 h 

12 

2 

Notes : (i) Neither the Liquidator, nor any 
Member of the Committee of Inspection, 
while acting as Liquidator or Member of 
such Committee, except by leave of the 
Court, is allowed, either directly or indirectly 
by himself or any employer, partner, clerk, 
agent or servant, to become purchaser of any 
part of the Company's assets (Companies 
(Winding-up) Rules, 1949, r. 161.) 

(2) Where the Liquidator carries on the 

1 business of the Company, he may not, 

without the express sanction of the Court, 
purchase goods for the carrying on of such 
business from any person whose connnection 
with him is of such a nature as would result 
in his obtaining any portion of the profit 
(if any) arising out of the transaction (Com¬ 
panies (Winding-up) Rules, 1949, r. 162). 

(3) No member of a Committee of 
Inspection is, except under and with the 
sanction of the Court, directly or indirectly 
by himself or any employer, partner, clerk, 
agent, or servant, entitled to derive any 
profit from any transaction arising out of 
the winding-up or to receive out of the 
assets any payment for services rendered by 
him in connection with the administration 
of the assets or for any goods supplied by 
him in the Liquidation for or on account of 
the Company (Companies (Winding-up) 
Rules, 1949, r. 163). 

(4) The application, where the Liqui¬ 
dator is the purchaser, is made ex parte but 
where a Member of the Committee of 
Inspection applies the Liquidator should be 
served. 

File Affidavit in Support. 

354 

I 

2/6 

IOI 

3 

Attend bearing before the Registrar, and 
on Order being made :— 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle. 

See 

below 

I 




(b) Give notice of appointment to settle. 

(c) Attend to settle. 

(d) Lodge two engrossments of Order, 

do. 

2 

10 /- 

21 


together with settled draft. 



and im 
N ota41> 

■ 

. 
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No. 

Steps to be Taken. 

Precedent 

1 

! 

No. of Copies 
required. 

Fee. 

co d 

H tn . 

(j j M 

«o 


Notes : (i) See Note at foot of p. 395, ante, as 
to additional fees payable on purchase. 

(2) The following forms of Order have 
been included:— 

(i) Order giving liberty to Liquidator to 
purchase assets of the Company. 

(ii) Order giving leave to a member of the 
Committee of Inspection to purchase 
assets of the Company. 

1 

355 

356 " 





(iii) Order sanctioning purchase of goods 
from Member of the Committee of 
Inspection. 

(3) The costs of obtaining the sanction 
of the Court under rr. 162 and 163 of the 
Companies (Winding-up) Rules, 1949, are to 
be borne by the person in whose interest such 
sanction is obtained and are not payable out 
of the Company's assets (Ibid., r. 164). 

357 . 

1 




PRECEDENTS. 

316 . 

NOTICE convening a Meeting of a Committee of Inspection (h). 

(Heading as in Form No. 165.) 

Notice is hereby given that a meeting of the Committee of Inspection 

in the above matter will be held at.in the.of 

., on the.day of.. at.o’clock in the 

.noon, when your attendance is requested. 

Agenda. 

(Here set out the matters proposed to be discussed.) 

Dated this.day of.. 19.... 

Liquidator. 


317 . 

APPLICATION by the Liquidator to the Official Receiver acting as a 
Committee of Inspection (A). 

(Heading as in Form No. 165.) 

I,.. of.. the Liquidator in the above matter, 

hereby apply to the Official Receiver acting as a Committee of Inspection 
in the winding-up of the above-named Company for his sanction and 


(A) See Practice and Procedure, p. 391, ante. 
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directions in the following matters, namely [here set out matters in which 
directions are required). 

Dated this.day of.. 19.... 

Liquidator. 

The above application will be heard by the Official Receiver on the 
.day of.. at.o'clock. 


318 . 

SUMMONS for liberty to commence, continue or defend proceedings (*). 

[Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the 

hearing of an application of.of.. the Liquidator 

of the above-named Company, for an order that the Applicant as such 

Liquidator may be at liberty to [commence proceedings against. 

for damages for breach of a Contract dated the.. 19..., and 

made between the said Company of the one part and the said. 

of the other part [or continue the action against.in the Queen's 

Bench Division of the High Court of Justice, the short title of which is 

. Limited v .. 195... A, No.] or [defend 

the action commenced by.against the said Company in the 

Chancery Division of the High Court of Justice, the short title of which is 
. v .. Limited, 195... D., No.]. 

Dated [etc., as in Form No. 168.) 


319 . 

AFFIDAVIT in support of Summons for leave to commence 
proceedings (&). 

[Heading as in Form No. 165.) 

I, .. of [here insert the address and a description of the 

deponent ), make oath and say as follows : 

1. I am the Liquidator of the above-named Company (hereinafter 

called “ the Company "), having been so appointed by an Order made 
herein on the.,19.... 

2. The Company, until the commencement of the winding-up thereof, 
carried on the business of suppliers on a large scale of factory equipment. 
In the course of carrying on that business it entered into a Contract with 

.for the supply of a large quantity of.to be used 

in connection with the manufacture of. Deliveries under 

the Contract were to be effected in quantities of.monthly. 

The said.failed to effect deliveries of the June and July 

instalments, as a result of which the Company suffered heavy damage. 

3. Correspondence has passed between the said.and me 

this deponent with regard to this matter and the said.has 


(») See Practice and Procedure, p. 392, ante. 
(A) See Practice and Procedure, p. 392, ante. 
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repudiated all liabilities on the grounds that as a question of fact 

and as a question of law. 

4. Accordingly I have caused a Case to be prepared and laid before 


Mr.of Counsel. The bundle now produced and shown to me 

marked “.'' contains the case to Counsel together with the docu¬ 


ments therein referred to and a copy of his Opinion dated the.. 

1 9 .. .(Z). 

5. Having regard to the terms of Counsel's Opinion I respectfully 
submit that I should be given liberty to commence proceedings in the 

Queen's Bench Division against the said.for damages for breach 

of the said Contract. 

6. [On the.day of., 19..., I applied to the [Com¬ 
mittee of Inspection appointed herein by Order dated the., 

19.. .0r, where there is no committee , Board of Trade] for their sanction to 
commence the said proceedings but [here state what happened) (or state why 
it is impracticable to apply for such sanction , or otherwise why it is desired to 
have the sanction of the Court) 2 . 

Sworn, etc. _ 


320 . 

ORDER tor commencement, continuance or defence of proceedings by 
Liquidator on being indemnified (m). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.. of.. a Debenture holder of the above-named 

Company And Upon Hearing Counsel for the Applicant and the Official 
Receiver and Liquidator of the said Company (the Respondent) in person 
And Upon Reading the Order to wind up the said Company dated the 

.. 19..., the Affidavit of.filed the., 

19..., and the Exhibit therein referred to [and the Writ of Summons 

issued on the.. 19..., in an action in the. 

Division of this Court the short title and reference to the record, etc .2 
.[it Is Ordered that, upon the Official Receiver and Liquidator of the 
said Company being indemnified to his satisfaction, the said Official 
Receiver and Liquidator do : 

1. Commence and prosecute proceedings in the name and on behalf of 
the said Company in the Queen's Bench Division of the Court against 

.for damages for fraudulent misrepresentation committed 

by its agent.and for breach of warranty on the sale of certain 

patents, and for money which has been received by.to the 

use of the said Company, and for such further other relief as the Official 
Receiver and Liquidator may be advised to claim. 

2. Commence and prosecute proceedings in the.County 

Court, against.. of.. for £ .. the balance 

of the price of goods sold and delivered to him by the said Company.] 

[or It Is Ordered that the Official Receiver and Liquidator of the said 
Company be at liberty in the name and on behalf of the said Company to 
continue [or defend] the said action.] 

[And It Is Ordered that the said proceedings against.shall 

not proceed beyon d discovery without further order,] 

(/) It is essential to exhibit the case to counsel with the documents before him in 
addition to his opinion. 

(m) See Practice and Procedure, p. 392, ante. 
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321 . 

INDEMNITY by Creditors or Contributories against costs (n). 

{Heading as in Form No. 165.) 

In consideration of.the Official Receiver or the Liquidator 

of the above Company, or the Liquidator for the time being (here state 
proceedings to be taken). 

We, the undersigned, being Creditors [or Contributories] of the said 

Company, hereby undertake to indemnify the said.or the 

Liquidator for the time being, against all costs, charges and expenses of, 
incidental to, and consequent upon, and all liabilities arising out of or 
connected with the said proceedings to be taken by him, so far as the ' 
assets of the said Company shall not be liable for the same ; or if liable 
therefor, so far as the assets of the said Company (after providing for 
any debts or liabilities which by law are payable in priority to the costs, 
charges, expenses, and liabilities hereby guaranteed) shall be insufficient 
to satisfy the same, and we jointly and severally agree to pay and provide 
the said costs, charges, expenses and liabilities, the payment whereof is 

hereby guaranteed by us, forthwith, when required by the said. 

or the Liquidator for the time being. 

And we further jointly and severally agree that the said [“ action ” 
or “ proceedings " or as the case may be"} shall be conducted and carried 

on by the said.or other the Liquidator, in all respects as he 

may be advised or may deem expedient in the interests of the general 

body of creditors, and in particular that the said.or other 

the Liquidator shall have full and uncontrolled discretion and authority 
at any time to compromise on such terms as he may think fit, or to 

withdraw altogether from the said.without prejudice to our 

liability under this indemnity. 

(Signatures.) 

Dated this.day of.. 19.... 


322 . 

SUMMONS for liberty to carry on business (0). 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the 

hearing of an application on the part of.of.the 

Liquidator of the above-named Company, for an order that the Applicant 
may be at liberty to carry on the business of the said Company until the 

. 19 •••• 

Dated (etc., as in Form No. 168). 


323 . 

ORDER giving liberty to carry on Company’s business. 


(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named Com- 


(«) See Practice and Procedure, pp. 392 and 393, ante, 
(o) See Practice and Procedure, p. 393* ante. 
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pany And Upon Hearing the Solicitors for the Applicant And Upon 

Reading the Order to wind up the said Company dated the., 

19..., the Order dated the.. 19...(appointing Liquidator), 

and the Affidavit of.filed the., 19.... 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
carry on the business of the said Company for a period of one calendar 
month from the date of this Order. 


324 . 

INDEMNITY by Creditors or Contributories against loss in carrying on 

Company’s business. 

(Heading as in Form No. 165.) 

In consideration of the Liquidator’s continuing or authorising the 
continuance of the business of the Company, we, the undersigned, being 
Creditors {or Contributories] of the Company, hereby undertake to keep 
the Company and the Liquidator indemnified against all losses and 
liabilities which may be incurred by them or either of them in or by 
reason of the continuance of the business (including any loss arising from 
the default, misconduct or negligence of any person employed in or 
about such business), and against all costs, charges and expenses of, 
incidental to or consequent upon the continuance of the business, and 
we jointly and severally agree to pay and provide the amount of any 
such losses, liabilities, costs, charges and expenses as aforesaid, forthwith 
when required by the Liquidator. 

In the interpretation of this undertaking and agreement the term 
“ the Liquidator ” shall mean the Liquidator for the time being and shall 
include the Official Receiver when acting as Liquidator or Provisional 
Liquidator. 

(Signatures.) 

Dated this.day of.. 19.... 


325 . 

SUMMONS lor liberty to employ Solicitors (p). 

(Heading as in Form No. 165.) 

Let all parties concerned attend, (etc., as in Form No. 168) on the 

hearing of an application of.of.,.. the Liquidator 

of the above-named Company, for an order that the Applicant as such 

Liquidator may be at liberty to employ Messrs.to act as 

Solicitors for the purpose of {here set out purpose, as “ assisting the Liqui¬ 
dator in the collection of the debts owing to the said Company "] [and 
where necessary to employ Counsel]. 

Dated (etc., as in Form No. 168). 


C.F. VIA 


(£) See Practice and Procedure, p. 393, ante. 


2 D 
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326 . 

AFFIDAVIT in support of Summons for liberty to employ Solicitors. 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent) make oath and say as follows : 

1. I am the Liquidator of the above-named Company (hereinafter 

called “ the Company ”), having been so appointed by an Order made 
herein on the., 19.... 

2. Immediately upon my appointment I addressed letters to the 

various persons indebted to the Company with a view to getting in its 
book debts. In a large number of cases I have succeeded in obtaining 
payment, but many book debts are still outstanding. The names of 
the debtors and the amount owing are set out in the list now produced 
and shown to me marked It is essential that I should be at liberty 

to employ Solicitors to assist me in the collection of such book debts. 

Or 

2. In the short time since my appointment as Liquidator I have 
discovered various facts which show prima facie so far as my legal know¬ 
ledge goes that two of the former Directors of the Company have been 
guilty of misfeasance. It is necessary that I should have the assistance 
of Solicitors in connection with this matter to carry out further investiga¬ 
tions, and to obtain Counsel's advice. 

3. (i 4 s in Paragraph 6, Form No. 319.) 

Sworn, etc. 


327 . 

SUMMONS for liberty to pay a Class of Creditors in full. 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the 

hearing of an application on the part of.of.the 

Liquidator of the above-named Company that the Applicant as such 
Liquidator may be at liberty to pay all Creditors of the Company in 
respect of deposits paid for the purpose of obtaining housing accommoda¬ 
tion in full. 

Dated (etc., as in Form No. 168). 


328 . 

AFFIDAVIT in support of Summons for leave to pay a Class of Creditors 

in full 

(Heading as in Form No. 165.) 

I,.of (here insert address and a description of the deponent) 

make oath and say as follows :— 

1. I am the Liquidator of the above-named Company (hereinafter 
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called “ the Company ”) having been so appointed by an Order made 
herein on the.day of.,19.... 

2. The main business of the Company was that of Estate Agents and 

House Property Dealers in the neighbourhood of. 

3. Shortly before the Company was wound up, at a time when it was 
being hard pressed by its creditors, it accepted a number of small deposits, 
varying from £5 to £15, principally from members of the working classes, 
ostensibly as deposits for the purpose of securing living accommodation 
for the depositors, either in flats or houses. 

4. The total amount of such deposits is £ .: the total debts of 

the Company amount to over £ . The Company never had any 

prospect whatsoever of providing any of such depositors with living 
accommodation of any description, and the whole episode was a most 
heartless fraud upon them. 

5. The Company nevertheless had and still has a perfectly 
legitimate and straightforward business as Estate Agents, more particu¬ 
larly in the collection of rents, and I am at present negotiating to sell this 
business for a substantial sum. 

6. I am of the opinion that, having regard to the comparatively small 
amount involved, and the circumstances under which such deposits were 
taken, they ought to be repaid to the depositors in full. I am also of the 
opinion that such repayments will do a great deal to assure the continued 
goodwill of the Company in the neighbourhood, and will have a very 
beneficial effect upon the price which I shall be able to obtain for the 
Company's business. 

7. [On the.day of.. 19..., I applied to the [Com¬ 
mittee of Inspection appointed herein by Order dated the.. 

19..., or, where there is no committee , Board of Trade] for their sanction 
to make the said payments but ( here state what happened) (or state why it 
is impracticable to apply for such sanction , or otherwise why it is desired 
to have the sanction of the Court)\ 

Sworn, etc . 


329 . 

SUMMONS for liberty to compromise proceedings, etc. (q). 

[Heading as in Form No. 165.) 

Let all parties concerned attend [etc., as in Form No. 168) on the 

hearing of an application of.of.the Liquidator 

of the above-named Company, that the Applicant as such Liquidator may 
be at liberty to compromise the Action now pending in the Chancery 
Division of the High Court of Justice, the short title and reference to the 

record whereof is.. Limited v .19... A, No.. 

on the terms set forth in the Schedule hereto [or as the case may be). 

Dated [etc., as in Form No. 168.) 

The Schedule above referred to. 

[Set out suggested terms of compromise.) 


(q) See Practice and Procedure, p. 394, ante . 
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330 . 

AFFIDAVIT In support ot Summons tor leave to Compromise. 

(.Heading as in Form No. 165.) 

I,., of (here insert address and a description of the deponent) 

make oath and say as follows : 

1. I am the Liquidator of the above-named Company (hereinafter 

called " the Company ”), having been so appointed by an Order made 
herein on the., 19.... 

2. By an Order dated the.. 19..., I was given liberty to 


commence proceedings in the Queen's Bench Division against. 

for damages for breach of contract, and on the.. 19..., 

pursuant to the said Order I commenced proceedings by an action, the 
short title and reference to the record whereof is.. Limited 


v .19.., A, No. Shortly after the Defence of the 

said. was delivered negotiations were opened between my 

Solicitors Messrs.and the Solicitors for the said.. 

Messrs.. with a view to the settlement of the said Action. 

3. Terms which Counsel on my behalf has advised are proper and 
which he has approved have now been agreed between the parties as 
follows : (here specify the terms). 

4. This application is now made to the Court to obtain its approval 
to the proposed settlement having regard to the condition to that effect 
embodied in the terms of settlement. 

5. The bundle now produced and shown to me marked “ ... ” contains 
the Case to Counsel relating to the proposed compromise, having annexed 
thereto the documents therein referred to and his Opinion thereon. 

6. (As in paragraph No. 6 Form No. 319.) 

Sworn, etc. 


331 . 

AFFIDAVIT as to Means tor use in connection with compromises (r). 

Answers and Affidavit by. 

f Debtor to the Company in respect off . 

(Holder of. . shares. 

No... 

In the Matter of. 

M . 

(Debtor to the Company in respect of £ .) 

(Holder of.shares ; liability £ .) 

Questions to be answered by {shareholder! desirous °* compromising 

amount due in respect of (s). 

I.—Give particulars of all property and effects which you possess, and 


(f) See Practice and Procedure, p. 394, ante. This is Form O.R. C.A. 307 of the 
forms used by the Official Receiver. 

(5) On the opposite side of the page appears a space for the answers, with a 
note at the top, “The details under J., IV., ana V. may be given under separate signed 
Schedules, marked A, B, C, respectively," and at the bottom a place for signature 
and date and a further note that the “ above Answers should be verified by 
Affidavit as set forth on the next page." 
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state the nature and value of the same, and forward for perusal any 
evidence confirming the value as stated. 

All property and effects, whether charged or unencumbered, must be 
set out. * 

II. —Have you, since the.. either as security for your 

debts or otherwise, sold, given, transferred, or conveyed away in trust or 
otherwise, or placed under the charge, or in the custody of any person 
or persons, or in any way put away, set aside, or concealed any property, 
money, stock, shares, securities, or effects of any kind ? If so, state the 
particulars and value, and present position of such property so alienated. 
Or have you, since such date, renounced, or discharged, or given up any 
right of any kind which you then had ? If so, state the particulars 
thereof. 

III. —Have you within the last 10 years been a party to any settle¬ 
ment or deed of gift ? If so, specify particulars. 

IV. —What is your income ; and from what source is it derived ? 

V. —Give particulars of all debts now owing by you and of any liabili¬ 
ties or obligations you are under. 

VI. —Have you any expectation of funds or property of any kind 
coming to you by succession or otherwise ? If so, state its nature and 
probable value. 

VII. —Is your life insured ? If so, give particulars. 

VIII. —Are you interested in any settlement made on marriage or 
otherwise ? 

IX. —State any circumstances connected with yourself, or those 
dependent on you, which in your opinion should be taken into considera¬ 
tion by the Liquidator on dealing with your application. 

X. —What sum or other consideration do you offer for a discharge in 

full of all claims against you as a | shareholder inj a ^ ove ' name< i 

Company; and in what manner do you propose it shall be paid or 
secured ? 

(Heading as in Form No. 165.) 

I, .. of. (insert full name , address , and pro¬ 

fession or occupation ), make oath and say as follows : 

That the answers written on the preceding page \if schedules not 
required strike out these words : together with the Schedules A, B, and CJ, 
as signed by me, are full, true and correct. 

Sworn, etc. 


332 . 

AGREEMENT on compromise of Calls (t). 

(Heading as in Form No. 165.) 

In consideration of being relieved of all liability in respect of. 

Shares held by me in the above-named Company, I hereby agree to pay 

to the Official Receiver in Companies Liquidation the sum of £ . 

payable. 

I further agree that in the event of default being made by me in any of 
the above payments at the date or dates above specified (except where the 


(t) See Practice and Procedure, p. 394, ante. 
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express consent in writing of the Official Receiver has first been obtained 

by me), the whole of my liability, amounting to £ .(less any sum 

paid by me in pursuance of this Agreement), shall thereupon revive and 
be chargeable against me, as if this Agreement had nevbr been entered 
into. 

I hereby further agree to relinquish all my interest in the aforesaid 
Shares held by me in the above Company. 

Dated this.day of.. 19.... 

(Signature.) 

Witness to the Signature. 

To the Official Receiver in Companies Liquidation, 

Inveresk House, 346, Strand, London, W.C. 2. 

333 . 

ORDER giving liberty to compromise with Debenture Holder. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the Official Receiver and Liquidator of the above-named Company And 

Upon Hearing the Applicant in person, and the Solicitors for.. 

the holder of two Debentures issued by the said Company dated respec¬ 
tively the.. 19..., and the.. 19... And Upon 

Reading the Order to wind up the said Company dated the.. 

19..., and the Affidavit of.filed the.. 19.... 

It Is Ordered that the Applicant as such Official Receiver and Liqui¬ 
dator be at liberty to enter into a compromise with the said. 

as such Debenture-holder on the basis that after payment of all fees, 
charges, costs and expenses of the liquidation of the said Company and 
of the claims of the Preferential Creditors of the said Company out of the 
funds in the hands of the Applicant as such Official Receiver and Liqui¬ 
dator, the balance of such funds be handed to the said.as 

such Debenture-holder. 

334 . 

ORDER giving liberty to compromise Action. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.the Liquidator of the above-named Com¬ 
pany And Upon Hearing the Solicitors for the Applicant And Upon 

Reading the Order to wind up the said Company dated the.. 

19..., the Order dated the.. 19...(appointing Liquidator), the 

Affidavit of.filed the.19..., and the Exhibit 

therein referred to 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
compromise the Action now pending in the Queen's Bench Division of the 

Court, the short title and reference to the record whereof is.. 

Limited v .. 19... A, No.. on the following terms: 

That all further proceedings both on the Claim and the Counterclaim 
in the said Action be stayed, each party bearing their own costs. 
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335 * 

ORDER giving liberty to compromise claims. 

{Heading as in Form No. 165.) 

Upon the Application [etc., as in Form No. 334.) 

It Is Ordered that the Applicant as such Liquidator be at liberty to 

compromise the claims against.and.and the 

claims of the said.and.against the said Com¬ 

pany or the Applicant as Liquidator thereof referred to in the Summons 
issued in the above matters at the instance of the Applicant as such 

Liquidator, and dated the.. 19...(to which Summons the 

said.and.are Respondents) upon the terms set 

forth in paragraphs 1 and 3 of the letter dated the.. 19..., 

being Exhibit.to the said Affidavit of. 

And It Is Ordered that the Applicant as such Liquidator be at liberty 
to discontinue the proceedings commenced by the said Summons dated 

the.. 19..., and to pay the taxed costs of the said. 

and.thereof. 

And It Is Ordered that the Applicant as such Liquidator be at liberty 

to carry into effect the Agreement dated the.. 19..., made 

between the said Company, by the Applicant as such Liquidator and 

.. being Exhibit.to the said Affidavit of.. 

for the compromise of all claims between the Applicant as such Liquidator 
and the said. 


336 . 

CONSENT ORDER approving compromise. 

{Heading as in Form No. 165.) 

Upon the Application {etc., as in Form No. 334). 

And Upon Hearing Counsel for the Applicant and for. 

(the Respondent) And Upon Reading {etc., as in Form No. 334). 

And the Applicant and the Respondent having agreed to the terms of 
compromise set forth in the Schedule hereto. 

And It Appearing from the said Affidavit of.that the 

Committee of Inspection of the said Company have approved the said 
compromise. And the Court being of the opinion that such compromise is 
for the benefit of all persons interested in the assets of the said Company 
Doth By Consent Order that all further proceedings upon the said Appli¬ 
cation be stayed upon the terms set forth in the Schedule hereto except 
for the purpose of carrying such terms into effect. Liberty to apply as to 
carrying such terms into effect. 


Schedule. 

(Here set forth terms of compromise.) 


337 . 

LIBERTY to joint Liquidators to accept part of debt in full satisfaction. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 334). 

It Is Ordered that the Applicants as such joint Liquidators be at 
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liberty to accept the sum of £ .in full discharge of a debt amounting 

to £ .. due to the said Company from. 


338 * 

SUMMONS lor liberty to liquidator to take action (ft). 

(Heading as in Form No, 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the 

hearing of an application of.of.. the Liquidator 

of the above-named Company for an order that the Applicant as such 
Liquidator be at liberty (here insert the relief sought; for examples , see 
Forms Nos. 339 et seq., post). 

Dated (etc., as in Form No. 168.) 


339 . 

LIBERTY to employ Agents lor realising property, etc. (a). 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 334). 

It Is Ordered that the Applicant as such Liquidator be at liberty to 

employ Messrs.. Estate Agents and Auctioneers of.. 

for the purpose of realising the property of the said Company referred to 
in the said Summons. 

And It Is Ordered that before accepting any offer for the purchase of 

the said property the said.do submit all such offers and an 

estimate of the costs of realising the said property to the Applicant. 

And It Is Ordered that the said.do account to the Appli¬ 

cant for the amount of the proceeds of such realisation due to the Appli¬ 
cant as such Liquidator. 


340 . 

LIBERTY to sell tumiture to a Director. 

It Is Ordered that the Applicant as such Official Receiver and Provi¬ 
sional Liquidator be at liberty to accept the offer of.! a 

Director of the said Company to purchase for the sum of £ .the 

office furniture of the said Company. 


341 . 

LIBERTY to realise Stock. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
realise the remaining stock-in-trade of the said Company by advertise¬ 
ment or tender. 


(u) See Practice and Procedure, p. 395, ante, 
(a) See Practice and Procedure, p. 395, ante . 
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342 . 

LIBERTY to proceed with a sale contained in an Agreement. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 

proceed with the sale to., for the sum of £ ., of certain 

freehold property known as.. being part of the assets of the 

said Company upon the terms of an Agreement for sale dated the., 

19..., and made between the said Company and the Applicant as Liqui¬ 
dator thereof of the one part and the said.of the other part 

and that the Applicant as such Liquidator be at liberty to pay to the said 

. such amount as he may be advised towards the costs of the 

proceedings for the ejectment of.from the said premises. 


343 . 

ORDER approving an Agreement. 

It Is Ordered that the Agreement dated the.. 19..., and 

made between the Applicant as such Liquidator of the one part and 

.of the other part for the sale to the said.of the 

assets of the said Company (other than the book debts of the said Com¬ 
pany) for the sum of £ .be and the same is hereby approved. 


344 . 

LIBERTY to enter into a Lease. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
enter into a Lease of a portion of the rear of the premises known as 

., for the term of three years from the.. 19..., 

at a yearly rental of £ .for the purpose of the storage of documents 

in connection with the winding-up of the said Company. 


345 . 

LIBERTY to surrender Lease. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 

surrender the Lease dated the.. 19..., granted by. 

to the said Company of.. for the term of 7 years from the 

.. 19..., at the yearly rent of £ .[upon the terms that 

the Applicant as such Liquidator do pay to.. of.. 

in whom the reversion immediately expectant upon the said term is now 

vested the sum of £ .in full settlement of all arrears of rent and all 

other liability under the said Lease, together with the sum of £ .. its 

costs in respect of such surrender]. 


346 . 

LIBERTY to surrender equity of redemption. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
surrender to.the equity of redemption in certain leasehold 
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premises belonging to.. situate at., and now 

known as., on the terms that the Proof of debt of the said 

.shall not exceed the sum of £ . 


347 . 

LIBERTY to pay moneys on account ol costs. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
pay out of the assets of the said Company all costs incurred by him (a) in 
England and (b) in Italy in relation to the proceedings in the Praetor's 
Court at Carrara, and before the Massa Tribunal referred to in the said 

Affidavit of.and that such costs so far as they are incurred 

in England be taxed. 


348 . 

LIBERTY to pay American lawyers’ fee. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
pay to Messrs.. of New York, the sum of £ .in settle¬ 

ment of their fee for advising as to recovering the assets of the said 
Company. 


349 . 

LIBERTY to pay commission. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
pay not more than io per cent, of the gross amount which may be re¬ 
covered in respect of the costs by the said Company referred to in the 
said Affidavit to any person who shall recover such sum or any part there¬ 
of, and who shall give to the Applicant such indemnity and security as he 
shall require. 


350 . 

LIBERTY to execute Power of Attorney. 

It Is Ordered that the Applicants as such joint Liquidators be at 

liberty to execute a Power of Attorney to.. of.. 

in the form set out in the Schedule hereto. 


351 . 

LIBERTY to refer matter to the Director of Public Prosecutions (6). 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
refer to the Director of Public Prosecutions the matter of the proposed 


(b) If it appears to the Court in the course of a winding-up by, or subject to 
the supervision of, the Court that any past or present officer or any member, of the 
Company has been guilty of any offence in relation to the Company for which he is 
criminally liable, the Court may, either on the application of any person interested 
in the winding-up or of its own motion, direct the Liquidator to refer the matter 
to the Director of Public Prosecutions (s. 334 (1) of the Act; 3 Halsbury's Statutes, 
2nd Edn., 7x6) 
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prosecution against the persons named in Exhibit.to the said 

Affidavit of. 


352 . 

LIBERTY to abstain trom taking proceedings abroad. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
abstain from taking steps to challenge the sentence of failure pronounced 

by the Tribunal of Massa, in Italy, on the.. 19..., and the 

appointment of...as Curatore thereunder. 


353 . 

SUMMONS for leave for a Liquidator or a Member of the Committee of 
Inspection to purchase the Company’s assets (c). 

(Heading as in Form No. 165.) 

Let {where the Liquidator is the proposed purchaser all parties concerned 
or where a Member of the Committee of Inspection is the proposed purchaser 
.of.the Liquidator of the above-named Com¬ 
pany] attend (etc., as in Form No. 168) on the hearing of an application 

of.of.[the Liquidator of the above-named 

Company or a Member of the Committee of Inspection of the above- 
named Company as the case may for an order that the Applicant may 

be at liberty to purchase for the sum of £ .the effects of the said 

Company set out in the Schedule hereto (or as may be). 

Dated (etc., as in Form No. 168). 

Schedule. 

(Here set out the effects .) 


354 . 

AFFIDAVIT in support of Summons No. 863 . 

(Heading as in Form No. 165.) 

I,.of (here insert address and a description of the deponent) 

make oath and say as follows : 

1. I am the Liquidator of the above-named Company (hereinafter 

called “ the Company ”), having been so appointed by an Order of this 
Honourable Court dated the.. 19.... 

2. The business carried on by the Company at the date of the winding- 
up thereof was that of manufacturers and dealers in ice cream and ice 
cream products. 

3. I have made every reasonable effort to dispose of the business of 
the Company as a going concern without success, and I have also en¬ 
deavoured to dispose of the general stocl?, fittings, machinery and motor 


(c) See Practice and Procedure, p. 396, mte. 
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lorries. With this in view I have obtained a valuation thereof from 

Messrs.. Auctioneers. The said valuation is now produced 

and shown to me marked “.” It appears therefrom that the 

value of.was on the., 19..., approximately 


4. I have advertised such effects in the.and the news¬ 

papers for the district and circularised a large number of firms and com¬ 
panies who might be interested in such effects. I have been informed by 
the members of the Committee of Inspection and verily believe that they 
have also made strenuous efforts to find a purchaser. 

5. All such efforts have been fruitless, but during the last month 

.. a member of the said Committee, offered to purchase such 

effects for £ . The said offer, which was in writing, is now produced 

and shown to me marked “. 

6. The said Committee have considered the said offer, and share my 
view that the offer is the best offer likely to be received and in the interests 
of the Creditors is one which should be accepted. 

Sworn, etc. 


355 . 

ORDER giving Liquidator liberty to purchase assets of the Company (d). 

{Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named Com¬ 
pany. And Upon Hearing Counsel for the Applicant And Upon Reading 

the Order to wind up the said Company dated the.. 19..., the 

Order dated the.. 19...(appointing Liquidator), the Affidavit 

of.filed the.. 19..., and the Exhibits therein 

referred to. 

It Is Ordered that the Applicant, the said.. notwith¬ 

standing that he is Liquidator of the said Company, be at liberty to 

purchase for the sum of £ .the property of the said Company set 

forth in the Schedule hereto. 

The Schedule before referred to. 

1. All that piece or parcel of land, with the warehouse, showrooms, 

offices and buildings erected thereon, situate and known as. 

2. The Company's book debts now outstanding amounting to £ . 


356 * 

ORDER giving Member of the Committee of Inspection leave to purchase 
assets of the Company. 

{Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.a Member of the Committee of Inspection 

of the above-named Company And Upon Hearing the Solicitors for the 


(dj^See Practice and Procedure, p. 396, ante. 
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Applicant and for.the Liquidator of the said Company (the 

Respondent) And Upon Reading the Order to wind up the said Company 

dated the.. 19..., the Order dated the.. 19... 

(appointing Liquidator and Committee of Inspection), the Affidavit of 

.filed the.. 19..., and the Exhibits in the said 

Affidavit referred to. 

It Is Ordered that the Applicant the said.. notwith¬ 

standing that he is a Member of the Committee of Inspection of the said 

Company be at liberty to purchase for the sum of £ .the Goodwill, 

Trade Marks and Registered Designs of the said Company. 

[It Is Ordered that the Respondent as such Liquidator be at liberty 

to sell to.. Limited the machinery, plant, stock-in-trade, 

electric motors and motor transport the property of the said Company, 

at the price of £ .. notwithstanding that the Applicant the said 

.(a Director of the said.. Limited) is a Member 

of the Committee of Inspection of the said Company] (e). 

And It Is Ordered that the Applicant the said.do pay to 

the Respondent the said.his costs of the said Application 

such costs to be taxed. 

357 . 

ORDER sanctioning purchase of goods from Member of Committee of 

Inspection. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 356, ante). 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
buy at the price he is paying at the date of this Order during the period 

from the.. 19..., to the.. 19..., tuberculin tested 

milk from.of.notwithstanding that the said 

.is a Member of the Committee of Inspection of the said 

Company And It Is Ordered that the costs of the said Application shall 
not be borne by or paid out of the assets of the said Company. 

12. Assets, Collection and Proceedings arising 

thereon. 

A. Delivery of Property to Liquidator. Section 257 of the Act (3 
Halsbury's Statutes, 2nd Edn., 663) provides (inter alia) that as soon as 
may be after making a winding-up Order, the Court shall cause the assets 
of the Company to be collected and applied in discharge of its liabilities 
and by virtue of the power contained in section 273, paragraph (b) (3 
Halsbury’s Statutes, 2nd Edn., 673) such duties imposed on the Court 
must under Rule 78 (1) of the Companies (Winding-up) Rules, 1949, be 
discharged by the Liquidator as an officer of the Court, subject to the 
control of the Court. Rule 78 (2), ibid., provides that for the purpose of 

(e) This alternative is to meet the case where the proposed purchaser is not 
himself a member of the Committee of Inspection but is connected with such a 
member. 
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the discharge by the Liquidator of the duties imposed by subsection (i) 
of section 257 of the Act and paragraph 78 (1) of the Rules, the Liquidator 
in a winding-up by the Court shall for the purpose of acquiring or retaining 
possession of the property of the Company, be in the same position as if 
he were a Receiver of the property appointed by the High Court, and the 
Court may, on his application, enforce such acquisition or retention 
accordingly. 

Section 258 of the Act (3 Halsbury's Statutes, 2nd Edn., 664) provides 
that the Court may, at any time after making a winding-up Order, require 
any Contributory for the time being on the list of contributories and any 
trustee, receiver, banker, agent or officer of the Company to pay, deliver, 
convey, surrender or transfer forthwith, or within such time as the Court 
directs, to the Liquidator any money, property or books and papers in 
his hands to which the Company is prima facie entitled. By virtue of 
section 273, paragraph (c), such powers are under Rule 79 of the Companies 
(Winding-up) Rules, 1949, to be exercised by the Liquidator. 

Under section 328 (1) (b) of the Act (3 Halsbury’s Statutes, 2nd Edn., 
710) if any past or present officer of the Company does not deliver up to 
the Liquidator, or as he directs, all such part of the real and personal 
property of the Company as is in his custody or under his control, and 
which he is required by law to deliver up, he will be guilty of a misde¬ 
meanour ; and under subsection (1) (e) of that section he is also guilty 
of a misdemeanour if within twelve months next before the commence¬ 
ment of the winding-up or at any time thereafter he conceals any part of 
the property of the Company to the value of ten pounds or upwards, or 
conceals any debt due to or from the Company. 

B. Avoidance of Dispositions of Property, etc. Section 227 of the Act 
(3 Halsbury's Statutes, 2nd Edn., 646) provides that in a winding-up by 
the Court, any disposition of property, including things in action, and any 
transfer of shares, or alteration in the status of the members of the Com¬ 
pany, made after the commencement of the winding-up, will, unless the 
Court otherwise orders, be void. For cases on the application of this 
section see 5 Halsbury's Laws (1949 Vol.) 714-716. By virtue of section 
313 (3 Halsbury's Statutes, 2nd Edn., 696) the section applies to a winding- 
up under supervision of the Court. 

C. Private Examination of persons suspected of having property of 
Company. Section 268 of the Act (3 Halsbury's Statutes, 2nd Edn., 669) 
provides that the Court may, at any time after the appointment of a 
Provisional Liquidator or the making of a winding-up Order, summon 
before it any officer of the Company or person known or suspected to have 
in his possession any property of the Company or supposed to be indebted 
to the Company, or any person whom the Court deems capable of giving 
information concerning the promotion, formation, trade, dealings, affairs 
or property of the Company. The Court may examine him on oath, 
either by word of mouth or on written interrogatories and may reduce 
his answers to writing and require him to sign them. The Court may 
require him to produce any books and papers in his custody or power 
relating to the Company, but, where he claims any lien on books or papers 
produced by him, the production is without prejudice to that lien ; and 
the Court has jurisdiction in the winding-up to determine all questions 
relating to that lien. 

Section 349 of the Act (3 Halsbury's Statutes, 2nd Edn., 724) contains 
special provisions enabling the Court to direct the examination in Scotland 
of any person for the time being in Scotland, whether a Contributory of 
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the Company or not, in regard to the trade, dealings, affairs or property 
of any Company in course of being wound up, or of any person being a 
Contributory of the Company, so far as the Company may be interested 
therein by reason of his being a Contributory. 

D. Vesting of Property of Company in the liquidator. Unlike a 
Trustee in Bankruptcy, the property of a Company being wound-up, 
does not vest in the Liquidator, but section 244 of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 654) provides that where a Company is being wound¬ 
up by the Court, the Court may on the application of the Liquidator by 
order direct that all or any part of the property of whatsoever description 
belonging to the Company or held by trustees on its behalf shall vest in 
the Liquidator by his official name, and thereupon the property to which 
the order relates vests accordingly, and the Liquidator may, after giving 
such indemnity, if any, as the Court may direct, bring or defend in his 
official name any action or other legal proceedings which relates to that 
property or which it is necessary to bring or defend for the purpose of 
effectually winding-up the Company and recovering its property. 

E. Proceedings under Section 820 as to Fraudulent Preference. Any 
conveyance, mortgage, delivery of goods, payment, execution or other 
act relating to property made or done by or against a Company within 
six months before the commencement of its winding-up which had it 
been made or done by or against an individual within six months before 
the presentation of a bankruptcy petition on which he is adjudged bank¬ 
rupt, would be deemed in his bankruptcy a fraudulent preference, is in 
the event of the Company being wound-up deemed a fraudulent preference 
of its Creditors and is invalid accordingly, except that in relation to things 
made or done before the commencement of the Act (1st July, 1948) the 
period mentioned above is three months instead of six months. Any 
conveyance or assignment by a Company of all its property to trustees 
for the benefit of its Creditors is void to all intents (section 320 of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 702). 

Section 321 of the Act (3 Halsbury's Statutes, 2nd Edn., 703) provides 
that where anything made or done after the commencement of the Act 
is void as a fraudulent preference of a person interested in property 
mortgaged or charged to secure the Company's debt, then (without 
prejudice to any rights or liabilities arising apart from that provision) 
the person preferred will be subject to the same liabilities, and have the 
same rights, as if he had undertaken to be personally liable as surety for 
the debt to the extent of the charge on the property or the value of his 
interest, whichever is the less. The value of such person's interest is 
determined as at the date of the transaction constituting the fraudulent 
preference, and as if the interest were free of all incumbrances other than 
those to which the charge for the Company's debt was then subject. 

If any application is made to the Court with respect to any payment 
on the ground that it was a fraudulent preference of a surety or guarantor, 
the Court has jurisdiction to determine any questions with respect to the 
payment arising between the person to whom the payment was made 
and the surety or guarantor, and to grant any appropriate relief notwith¬ 
standing that it may not be necessary so to do for the purposes of the 
winding-up. Leave to bring in the surety as a third party may be given 
as in an action for the recovery of the sum paid. These provisions also 
apply, with the necessary modifications, in relation to transactions other 
than the payment of money as they apply in relation to payments (section 
321 (3) of the Act; 3 Halsbury's Statutes, 2nd Edn., 703). 
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For cases on fraudulent preference, see 5 Halsbury's Laws (1949 Vol.) 
770-773 and as to the law relating to fraudulent preference in bankruptcy, 
see 2 Halsbury's Laws (2nd Edn.) 367 et seq . See also section 115 of the 
Act (3 Halsbury's Statutes, 2nd Edn., 549). 

F. Proceedings under Section 822 as to the Invalidity of a Floating 
Charge. Section 322 of the Act (3 Halsbury's Statutes, 2nd Edn., 704), 
provides that where a Company is being wound-up, a floating charge on 
its undertaking created within twelve months of the commencement of 
the winding-up is invalid, unless it is proved that the Company im¬ 
mediately after the creation of the charge was solvent, except to the 
amount of any cash paid to the Company at the time of or subsequently 
to the creation of, and in consideration for, the charge, together with 
interest on that amount at the rate of 5 per cent, per annum, or such other 
rate as may for the time being be prescribed by Order of the Treasury 
(at present 5 per cent. ; S.I., 1952, No. 1865). For cases as to the effect of 
the provision see 5 Halsbury's Laws (1949 Vol.) 773, 774. 

0 . Proceedings for Declaration that Debenture is invalid for want of 
registration. Section 95 of the Act (3 Halsbury's Statutes, 2nd Edn., 
533), provides (inter alia ) that every charge created by a Company 
registered in England, and being a charge to which the section applies is, 
so far as any security on the Company's property or undertaking is con¬ 
ferred thereby, void against the Liquidator and any Creditor of the Com¬ 
pany, unless the prescribed particulars of the charge together with the 
instrument, if any, by which the charge is created or evidenced, are 
delivered to or received by the Registrar of Companies for registration 
in manner required within twenty-one days after the date of its creation, 
but without prejudice to any contract or obligation for repayment of the 
money thereby secured, and when a charge becomes void under this 
section the money secured thereby immediately becomes repayable, 
(For application for an Order extending time for registration, see Part I. 
pp. 196 et seq.) 

H. Proceedings under Section 882 as to Fraudulent Trading. Section 
332 of the Act (3 Halsbury's Statutes, 2nd Edn., 714), provides that if in 
the course of the winding-up of a company it appears that any business 
of the Company has been carried on with intent to defraud Creditors of 
the Company or Creditors of any other person or for any fraudulent pur¬ 
pose, the Court, on the application of the Official Receiver, or the Liqui¬ 
dator or any Creditor or Contributory of the Company, may, if it thinks 
proper so to do, declare that any persons who were knowingly parties to 
the carrying on of the business in manner aforesaid are to be personally 
responsible, without any limitation of liability, for all or any of the debts 
or other liabilities of the Company as the Court may direct. 

Where the Court makes any such declaration, it may give such further 
directions as it thinks proper for the purpose of giving effect to that 
declaration, and in particular may make provision for making the liability 
of any such person under the declaration a charge on any debt or obliga¬ 
tion due from the Company to him, or on any mortgage or charge or any 
interest in any mortgage or charge on any assets of the Company held by 
or vested in him, or any company or person on his behalf, or any person 
claiming as assignee from.or through the person liable or any company 
or person acting on his behalf, and may from time to time make such 
further order as may be necessary for the purpose of enforcing any charge 
so imposed. And see 5 Halsbury's Laws (1949 Vol.) 797,798. 

I. Misfeasance Proceedings. Section 333 of the Act (3 Halsbury's 
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Statutes, 2nd Edn., 715) provides that if in the course of winding-up a 
Company it appears that any person who has taken part in the formation 
or promotion of the Company, or any past or present director, manager or 
liquidator, or any officer of the Company, has misapplied or retained or, 
become liable or accountable for any money or property of the Company 
or been guilty of any misfeasance or breach of trust in relation to the 
Company, the Court may, on the application of the Official Receiver, or of 
the Liquidator, or of any Creditor or Contributory, examine into the 
conduct of the promoter, director, manager, liquidator or officer, and 
compel him to repay or restore the money or property or any part thereof 
respectively with interest at such rate as the Court thinks just, or to 
contribute such sum to the assets of the Company by way of compensation 
in respect of the misapplication, retainer, misfeasance or breach of trust 
as the Court thinks just. And see 5 Halsbury's Laws (1949 Vol.) 705-714 
generally for the law as to misfeasance proceedings. 

In proceedings under H and I, where an order has been made for the 
public examination of persons under section 270 of the Act (as to which 
see pp. 346 et seq., ante), the verified notes of the examination of such 
persons are, subject to any special directions of the Court and subject to 
fifteen days' notice being given to each person against whom the notes 
are to be used, admissible in evidence against such person (Companies 
(Winding-up) Rules, 1949, r. 71). 

J. Distress and Execution after Winding-up. —By section 228 of the 

Act (3 Halsbury's Statutes, 2nd Edn., 647) any attachment, sequestration, 
distress or execution put in force against the estate or effects of a Company 
being wound up by the Court after the commencement of the winding-up 
is void to all intents, but see also section 226 (b) of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 645) as to the right to apply to the Court where such 
proceedings are pending before the winding-up Order is made. 

Section 325 of the Act (3 Halsbury's Statutes, 2nd Edn., 707) provides 
that where a creditor has issued execution against the goods or lands of a 
Company or has attached any debt due to the Company, and the Company 
is subsequently wound up, he is not entitled to retain the benefit of the 
execution or attachment against the Liquidator in the winding-up of the 
Company unless he has completed the execution or attachment before 
the commencement of the winding-up, subject however that (a) where 
any creditor has had notice of a meeting having been called at which a 
resolution for voluntary winding-up is to be proposed, the date on which 
the creditor so had notice is, for the purposes of the foregoing provision, 
substituted for the date of the commencement of the winding-up, (b) a 
person who purchases in good faith under a sale by the sheriff any goods 
of a Company on which an execution has been levied in all cases acquires 
a good title to them against the Liquidator, and (c) the rights so conferred 
on the Liquidator may be set aside by the Court in favour of the creditor 
to such extent and subject to such terms as the Court may think fit. For 
the purposes of the section, an execution against goods is taken to be 
completed by seizure and sale, and an attachment of a debt is deemed to 
be completed by receipt of the debt and an execution against land is 
deemed to be completed by seizure and, in the case of an equitable 
interest, by the appointment of a receiver; the expression " goods ” 
includes all chattels personal, and the expression “ sheriff " includes any 
officer charged with the execution of a writ or other process. 

Section 326 of the Act (3 Halsbury's Statutes, 2nd Edn., 708) provides 
that (a) where any goods of a Company are taken in execution, and, before 
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the sale thereof or the completion of the execution by the receipt or 
recovery of the full amount of the levy, notice is served on the sheriff that 
a provisional Liquidator has been appointed or that a winding-up Order 
has been made or that a resolution for voluntary winding-up has been 
passed, the sheriff, on being so required, must deliver the goods and any 
money seized or received in part satisfaction of the execution to the 
Liquidator, but so that the costs of the execution are a first charge on the 
money or goods so delivered, and the Liquidator may sell the goods, or a 
sufficient part thereof, for the purpose of satisfying that charge, and 
(b) where under an execution in respect of a judgment for a sum exceeding 
£20 the goods of a Company are sold or money is paid in order to avoid 
sale, the sheriff deducts the costs of the execution from the proceeds of 
sale or the money paid and retains the balance for 14 days, and if within 
that time notice is served on him of a petition for the winding-up of the 
Company being presented or of a meeting having been called at which 
there is to be proposed a resolution for the voluntary winding-up of the 
Company and an Order is made or a resolution is passed, as the case may 
be, for the winding-up of the Company, the Sheriff must pay the balance 
to the Liquidator, who is entitled to retain it against the execution credi¬ 
tor. The rights so conferred on the Liquidator may be set aside by the 
Court in favour of the creditor to such extent and subject to such terms 
as the Court may think fit. For the purposes of the section, the expression 
" goods ” includes all chattels personal, and the expression 14 sheriff ” 
includes any officer charged with the execution of a writ or other process. 

K. Restraint ol Fraudulent Persons from managing Companies —See 
pp. 193 et seq. t ante . 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

Ho 

I 

A. Delivery of Property to Liquidator. 

Give Notice requiring payment of money 
or delivery of books, etc. 

Notes: (1) Any Contributory for the time being 
on the list of contributories (as to which see 
pp. 502 et seq ., post), trustee, receiver, 
banker or agent or officer of a Company 
which is being wound-up under Order of the 
Court must, on notice from the Liquidator 
and within such time as he shall by notice in 
writing require, pay, deliver, convey, sur¬ 
render or transfer to or into the hands of 
the Liquidator any money, property, books 
or papers, which happens to be in ms hands 
for the time being and to which the Com¬ 
pany is prima facie entitled (Companies 
(Winding-up) Rules, 1949, r. 79). 

(2) Service is effected under, ibid , r. 23. 
by prepaid post letter to the last known 
address of the person(s) to be served. 

358 
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Where Notice under 1 above is not com¬ 
plied with :— 

(a) Issue Summons and serve on Re¬ 
spondent. 

Note : The application must not be made ex 
parte (Re Commercial Union Wine Co. 
(1865), 35 Beav. 35 ; io Digest 891, 6061). 

(b) File Affidavit in support and serve 
notice of filing on Respondent. 

(c) Attend hearing before Registrar and 
on Order being made :— 

(i) Prepare draft of order, lodge 
fair copy and obtain appoint¬ 
ment to settle. 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle. 

(iv) Lodge two engrossments of 
Order, together with settled 
draft. 

(d) Serve Order on Respondent duly 
endorsed with Penal Notice (see 
form of Order). 

Note; If there is a dispute as to ownership, 
there is no power under s. 258 of the Act 
(3 Halsbury's Statutes, 2nd Edn., 664) to 
determine the dispute [Re Palace Restaur - 
ants , Ltd., [1914] 1 Ch. 492 ; 10 Digest 815, 
5309). The Liquidator could of course 
make an application to the Court for leave 
to institute proceedings to determine the dis¬ 
pute (see Division n, pp. 389 et seq., ante). 

B. Avoidance ot Dispositions ol Property, 
etc. 

Issue Summons for Order that a disposi¬ 
tion of property after commencement of 
winding-up is valid. 

Note: The application can be made either by 
the Liquidator or by the person(s) interested. 

Serve Summons on Respondent (s). 

File Affidavit in Support. 

Notes: (z) The Affidavit should set out all the 
facts relied upon. 

(2) No application can be made pending 
the making of a winding-up Order (Re Miles 
Aircraft, Ltd., [1948] Ch. 188). 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

1 

(a d 

M <0 . 

ip 

4 

Attend hearing before Registrar and on 
Order being made :— 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle. 

(b) Give notice of appointment to settle. 

(c) Attend to settle. 

(d) Lodge two engrossments of Order, 
together with settled draft. 

Note : The following forms of order are given 
as examples : Form No. 363, Order sanc¬ 
tioning a payment ; Form No. 364, Order 
validating a Contract ; Form No. 365, Order 
sanctioning transfer of shares; Form No. 366, 
Order declaring a payment void. 

363 
to 366 

363 
to 366 

1 

2 

1 

1 

I 

C. Private Examination.ot persona sus¬ 
pected 0! havjng property o! Company. 

Issue Summons for an Order for leave to 
examine. 

Notes : (1) The fee is 5/- in the case of an 
ordinary Summons, but in cases where an 
Originating Summons is necessary, for 
example, where the Company is in voluntary 
liquidation and no previous Order of the 
Court giving general liberty to apply has 
been made, the fee is 10/- 

(2) The application is made ex parte and 
can be made by the Liquidator or any Credi¬ 
tor or Contributory (Re Silkstone & Dod- 
worth Coal & Iron Co., Whitworth’s Case 
(1881), 19 Ch. D. 118, C.A. ; 10 Digest 897, 
6112). The Court may order an examina¬ 
tion of its own motion (Re Land Securities 
Co., Ltd. (1894), 42 W. R. 624 ; 10 Digest 
893, 6072). 

(3) Where the application is not made 
by the liquidator he must be given notice 
(Whitworth’s Case, supra). 

(4) An Affidavit in support is only 
required where the application is not by the 
liquidator (Re Sir John Moore Gold Mining 
Co. (1877), 37 L.T. 242 ; 10 Digest 997, 
6913, and Whitworth’s Case , supra). In cases 
where the Liquidator is the Applicant a 
Statement in support signed by the Liquida¬ 
tor should be left in Chambers at the time 
when the Summons for leave to examine is 
issued(J?*Gotf Co. (1879), 12 Ch.D. 77, C.A. ; 
zo Digest 997, 6gi6). 

(5) If it is desired that the examination 
should be held before a County Court Regis¬ 
trar, written expression of his willingness to 

367 

: 

2 

m<£. 

0 1 

12 or 3 
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No. Steps to be Taken. §5 


take the examination should be produced on 
the hearing of the Summons. 

2 Attend hearing before the Registrar. 

Notes : (i) Where an Order giving liberty to 

examine privately is granted, the Order 
(unless the application is originating) is 
endorsed by the Court on the duplicate 
Summons, which must be lodged for such 
purpose (Fee 5/-). 

(2) The Order must not be oppressive 
(Re Maville Hose, Ltd., [1939] Ch. 32). 

3 In cases where Order is made on an 
Originating Summons :— 

(a) Prepare draft of Order, lodge fair copy 

and obtain appointment to settle. 368 

(b) Attend to settle. 

(c) Lodge two engrossments, together 

with settled draft. 368 

4 Attend at the Office of the Registrar to 
issue Summons which is in the form of an 
Order for witness to attend in Chambers 
(or as may be) to be examined. (The 
duplicate or endorsed Order giving leave 

to examine must be produced). 369 

5 Serve Order to attend in Chambers (or as 
may be) on person to be examined. 

6 Attend private examination. — 

Notes : (1) The examination is held in Court or 

in Chambers as the Court directs (Companies 
(Winding-up) Rules, 1949, r. 5 (2) ). An 
Order for examination in Court will, however, 
not usually be made unless the person to be 
examined is charged with fraud (Re Property 
Insurance Co., Ltd., [1914] 1 Ch. 775 ; 10 
Digest 893, 6073). 

(2) As to representation of the person 
examined, destruction of notes made by 
Counsel, the Official Receiver's right to 
attend and questions which the witness may 
refuse to answer, see 5 Halsbury's Laws 
(1949 Vol.) 703, 704. 

(3) The Court or the Officer of the Court 
before whom the examination is directed to 
be held may appoint someone to take down 
the evidence, of the witness in shorthand or 
otherwise as in the case of a public examina¬ 
tion, see p. 350, Note (3), ante. 

(4) If the witness, after being tendered 
a reasonable sum for his expenses, refuses to 
come before the Court at the time appointed, 
not having a lawful impediment (made 
known to the Court at the time of its sitting 


2 5 
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and allowed by it), the Court may cause him 
to be apprehended and brought before the 
Court for examination (s. 268 (4) of the Act; 

3 Halsbury’s Statutes, 2nd Edn., 669). He 
may also be ordered to pay the costs of 
compelling him to attend (Re Land Credit 
Co. of Ireland , Trower and Lawson's Case 
(1872), L.R. 14 Eq. 8; 10 Digest 895, 

6090 )). For form of Order for Warrant to 
issue, see p. 353, ante. 

(5) Where the witness refuses to answer 
questions to the satisfaction of the Registrar 
or other officer taking the examination, or 
refuses to be sworn, this must be reported 
to the Judge as in the case of a public ex¬ 
amination, see p. 350, Note (5), ante. For 
form of Order for witness to attend after 

refusal to be sworn, see Form No. 370. ojq 2 

(6) The fee of 10/- per hour or part 7 

thereof is paid by the Applicant by impressed 
stamp on the Registrar’s Notes. 

Examination in Scotland pursuant to 
section 349 of the Act . The practice and 
procedure follows that already set out. 

The forms applicable are :— 

(i) Summons. 371 2 

(ii) Order directing Sheriff to examine 

the person concerned. 372 2 


D. Vesting ol Property ol Company in the 
Liquidator.—The forms applicable are :— 

(i) Summons for Vesting Order. 

Notes: (1) The application is made by the 
Liquidator ex parte and must be supported 
by an Affidavit setting out the grounds 
on which the application is made and ex¬ 
plaining the advantages which will result if 
the Order is made. 

(2) Application can also be made by ex 
parte Motion (Re Albert Life Assurance Co. 
(1869), 18 W. R. 91; 10 Digest 1097, 7689). 

(ii) Order vesting in Liquidator certain 
Shares. 

(iii) Order vesting in Liquidator the 
right to sue for and recover monies. 

(iv) Order vesting in Liquidator a 
credit balance in a Foreign Bank. 

(v) Order vesting in Liquidator certain 
Patent Rights. 

(vi) Order vesting in Liquidator all the 
Company's property. 



2 



21 


12 or 

j. 

21 


12 


21 


3 
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No. 

Steps to be Taken 1 . 

Precedent 

No. 

No. of Copies 
Required. 


R.S.C. Fees 
Order. 1930. 
Fee No. 

I 

Notes : (i) The practice on settling the Order, 
etc., is as set out in Item 4, p. 420, ante. 

(2) The effect of the Order is to vest the 
property accordingly and the Liquidator 
may then bring or defend in his official name 
any action or other legal proceeding which 
relates to that property or which it is neces¬ 
sary to bring or defend for the purpose of 
effectually winding-up the Company and 
recovering its property (s. 244 of the Act; 

3 Halsbury’s Statutes, 2nd Edn., 654). 

(3) The Order is exempt from stamp 

duty (s. 339 of the Act; 3 Halsbury’s 

Statutes, 2nd Edn., 719). 

E. Proceedings under section 320 as to 
Fraudulent Preference. 

Issue Summons for declaration that a 
payment was a Fraudulent Preference 
and for relief. 

379 

2 

5 h 

12 

2 

3 

Note: The application is made by the Liqui¬ 
dator. 

Serve Summons on Respondent (s). 

File Affidavit in support and give notice 
of filing to the Respondent (s). 

380 

I 

2/6 

IOI 

4 

Notes : (i) In complicated cases it is the prac¬ 
tice for the Registrar to give directions for 
pleadings in lieu of determining the matter 
on affidavit evidence and in such cases an 
Affidavit in support should not be filed 
before the hearing of the Summons by the 
Registrar. 

(2) The Affidavit should show facts 
bringing the application within the pro¬ 
visions of s. 44 of the Bankruptcy Act, 1914 
(2 Halsbury’s Statutes, 2nd Edn., 381). 

If Respondent desires to bring in a Surety or 
Guarantor as Third Party , the following 
steps should be taken by the Respondent : 

(1) Issue Summons for leave to bring 
in Third Party. 

381 

2 

5 h 

12 


Note: The Applicant to the main Summons 
should be made Respondent and served 
accordingly. 

(2) File Affidavit in support and give 
notice of filing to the Respondent. 

382 

I 

2/6 

IOI 


(3) Attend hearing before Registrar and 
on Order being made : 

(a) Prepare draft of Order, lodge fair copy 
and obtain appointment to settle. 

383 

i 1 
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No. 


Stbps to be Taken. 


(b) Give notice of appointment to settle. 

(c) Attend to settle. 

(d) Lodge two engrossments together 
with settled draft. 

(4) Issue Third Party Notice. 

(5) Serve Third Party Notice together 
a with copy of the main Summons (and 
any pleadings delivered in the proceedings) 
on the Third Party. 

Note : Personal service is necessary. 

In cases where the Third Party enters an 
appearance . 

(6) Issue Summons for directions as 
against the Third Party. 

Note : The Applicant to the main Summons and 
the Third Party should be made Respondents 
and served accordingly. 

(7) Attend hearing before Registrar and 
on Order being made : 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle. 

(b) Give notice of appointment to settle. 

(c) Attend to settle. 

(d) Lodge two engrossments together 
with settled draft. 

Notes : (1) If the Third Party does not appear 
he is bound by any‘Order by consent or 
otherwise and by any decision on any ques¬ 
tion specified in the third party notice, and 
is deemed to admit his liability where any 
contribution or other relief or remedy is 
claimed against him. 

(2) For Third Party procedure generally 
see Order 16A and 15 Ency. Court Forms, 
title Third Party Procedure, pp. 43 et seq. 

Attend hearing of main Summons before 
Registrar. 

Notes: (1) The Registrar will give directions 
as to evidence (and see Note (1) to Item 3 
above) and will usually adjourn the Sum¬ 
mons into Court. 

(2) A fee of £2 is payable (by impressed 
stamp on the praecipe to set down) on the 
adjournment from Chambers into Court of 
(a) an Originating Summons (Fee No. 23) 
and (b) an Ordinary Summons with Plead¬ 
ings (Fee No. 28). 


383 

Sched. 

to 

Form 

IN0.381I 


H 

3 0 

B . 

31 

jjfc 

fe D 
O § 

s 

6 « 


384 


385 


385 


o 

CO . 

<?> o 

<Oht 


10 1 - 


51 - 


5 h 


21 

14 


12 


19 
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No. 


Steps to be Taken. 


Lodge in Chambers a copy of the Sum¬ 
mons and the original Exhibits for use of 
the Judge or two copies of the Pleadings 
(as the case may be). 

Attend adjourned hearing in Court and on 
Order being made :— 

(i) Attend to bespeak Order and 
obtain appointment to settle. 

Notes: (i) Counsel's brief, properly endorsed, 
must be lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle and obtain ap¬ 
pointment to pass. 

(iv) Attend to pass. 

Notes : (i) If the hearing occupies more than 
five hours, the fee on the Order is increased 
by 10/- for each additional complete hour. 

(2) For Declaration relating to fraudu¬ 
lent preference of a Guarantor, sec Form 
No. 389. 


H 

55 

W 

Q ^ 

8 s 

8 

eu 


386 to 
388 


386 to 
388 


* Q 

88 

& 


w 

£ 


Mg 

tag 


£ 2 

and see 
Note(i) 


& . 

ON o 


29 


I 


2 

3 

4 


5 

6 


F. Proceedings under section 322 as to the 
invalidity ol a Floating Charge. 

Issue Summons for declaration that 
Floating Charge is invalid. 

Serve Summons on Respondent (s). 

File Affidavit in support and give notice 
of filing to the Respondent (s). 

Where Respondent files evidence in 
opposition and the parties desire to cross- 
examine, Summonses for leave to cross- 
examine must be taken out. 

Attend hearing before Registrar. 

Note : See Notes to Item 5, p. 424, ante. 
When Order made by Registrar for cross- 
examination :— 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle. 

(b) Give notice of appointment to settle 

(c) Attend to settle. 

(d) Lodge two engrossments, together 
with settled draft. 


390 

391 


392 

392 


2 


1 


1 


2 


5 h 12 
2/6 101 


5/- 


x 9 
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Lodge in Chambers a copy of the Sum¬ 
mons and the original Exhibits for use of 
the Judge or two copies of the Pleadings 
(as the case may be). 

Attend adjourned hearing in Court and 
on Order being made 

(i) Attend to bespeak Order and 
obtain appointment to settle. 

Notes : (i) Counsel’s brief, properly endorsed, 
must be lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle and obtain ap¬ 
pointment to pass. 

(iv) Attend to pass. 

Note: If the hearing occupies more than five 
hours, the fee on the Order is increased by 
10/- for each additional complete hour. 

0. Proceedings lor Declaration that De¬ 
benture is invalid for want of Registration. 

The form applicable is :— 

Order declaring Debenture invalid for 
want of Registration. 

Note: The application is made by the Liqui¬ 
dator by Summons and the practice as to 
Invalidity of a Floating Charge, ante, can be 
followed. 

H. Proceedings under section 882 as to 
Fraudulent Trading. 

Issue Summons for declaration under 
section 332 of the Act. 

Notes: (i) The application may be made by 
the Official Receiver, the Liquidator, or any 
Creditor or Contributory (s. 332 (1) of the 
Act; 3 Halsbury’s Statutes, 2nd Edn., 714). 
In the High Court it is made by Summons 
returnable in the first instance in Chambers. 
In other Courts the application is made by 
Motion (Companies (Winding-up) Rules, 
1949, r. 68 (1), and see also r. 69 as to the 
procedure on such a Motion). 

(2) The Summons must state the nature 
of the declaration or Order for which appli¬ 
cation is made, and the grounds of the appli¬ 
cation ( ibid., r. 68 (1)). 







VoL VIA] Assets, Collection and Proceedings thereon 427 


No. Steps to be Taken. § g 


(3) No evidence is to be filed before the 
return of the Summons (ibid., r. 68 (1)). 

(4) In a voluntary winding-up. if no 
previous Order of the Court giving general 
liberty to apply has been made, the appli¬ 
cation will be by Originating Summons. 

2 Serve Summons on Respondent (s). 

Note : The Summons, unless otherwise ordered, 
must be served, in the manner in which an 
Originating Summons is required by the 
Rules of the Supreme Court to be served, on 
every person against whom an order is 
sought, not less than eight days before the 
day named in the Summons for hearing the 
application (Companies (Winding-up) Rules, 

1949. r. 68 (1)). 

3 Attend hearing of Summons before the 
Registrar. 

Note: On the return of the Summons the 
Registrar will give such directions as he shall 
think fit as to whether Points of Claim and 
Defence are to be delivered, as to the taking 
of evidence wholly or in part by affidavit 
or orally, as to the cross examination either 
before the Judge on the hearing in Court or 
in Chambers of any deponents to Affidavits 
in support of or in opposition to the appli¬ 
cation, as to any report it may require the 
Official Receiver to make and generally as to 
the procedure on the Summons and for the 
hearing thereof (Companies (Winding-up) 

Rules, 1949, r. 68 (2)). 

4 Where Registrar directs evidence by 

affidavit, file Affidavit in support and give 
notice of filing to the Respondent (s). — 

5 Where Registrar directs Points of Claim 
and Defence to be delivered : 

Note : In such cases the Registrar will usually 
adjourn the Summons for this to be done. 

(a) Prepare Points of Claim. 398 

Note : The Points of Claim should be printed, 
as to which see R.S.C., Order 66, r. 7. 

(b) Deliver Points of Claim to Respon¬ 
dents) within time laid down by 
Registrar. 

Notes: (1) The Respondents will then deliver 
Points of Defence and Points of Reply may 
(if necessary) be subsequently delivered. 

(2) Where the Registrar has directed 
that Points of Claim and Defence be de¬ 
livered then if subsequent to such Order 



Order, 1930. 
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No.. Steps to be Taken. w £ 


and before the Summons has been set down 
for trial or adjourned to the Judge either 
party wishes to apply for any further 
direction as to any interlocutory matter or 
thing he must restore the Summons to 
the Registrar's list and give two clear 
days' notice in writing to the other party 
stating the grounds of the application. A 
copy of such notice must be filed with the 
Registrar two clear days before the day for 
which the Summons is restored (Companies 
(Winding-up) Rules, 1949, r. 68 (3)). 

6 Restore Summons to Registrar's list and 
give notice to Respondent (s). 

7 Attend hearing before Registrar and on 
Summons being adjourned into Court 
lodge in Chambers for use of the Judge a 
copy of the Summons and the original 
Exhibits or two copies of the Pleadings (as 
the case may be). 

Note : See Note (2) to Item 5, p. 424, ante. 

8 Where evidence is to be taken orally, serve 
Subpoena(s) on Witness(es). 

9 Attend hearing in Court and on Order 
being made :— 

Note : The Official Receiver or the Liquidator, 
as the case may be, may himself give evid¬ 
ence or call witnesses (s. 332 (1) of the Act; 

3 Halsbury's Statutes, 2nd Edn., 714). 

(i) Attend to bespeak Order and 
obtain appointment to settle. 399 

Notes : (1) Counsel's brief, properly endorsed, 
must be lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle and obtain ap¬ 
pointment to pass. 

(iv) Attend to pass. 399 

Notes: (1) If the hearing occupies more than 
five hours, the fee on the Order is increased 
by 10/- for each additional complete hour. 

(2) Every person who was knowingly 
a party to the carrying on of the business in 
the manner set out in s. 332 (1) of the Act is 
liable on conviction on indictment to im¬ 
prisonment for a term not exceeding two 
years or to a fine not exceeding £500 or to 
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No. 


Steps to be Taken. 



* A 

<ss 

h B 

O 0» 

I 3 


w 

r W 

PH 


both (s. 332 (3) of the Act; 3 Halsbury’s 
Statutes, 2nd Edn., 714). 

(3) The provisions of s. 332 of the Act 
have effect notwithstanding that the person 
concerned may be criminally liable in respect 
of the matters on the ground of which the 
declaration is made and where the declara¬ 
tion under sub-s. (1) is made in the case of a 
winding-up in England the declaration is 
deemed to be a final judgment within the 
meaning of s. 1 (1) (g) of the Bankruptcy 
Act, 1914 (Companies Act, 1948, s. 332 (4) ; 
3 Halsbury's Statutes, 2nd Edn., 714). 


I 


2 


I. Misfeasance Proceedings. 

Issue Summons for leave to bring Mis¬ 
feasance Proceedings. 

Notes : (1) The application is made ex parte, 
but there is no provision requiring the 
leave of the Court before Misfeasance pro¬ 
ceedings can be commenced and in practice 
this application is now rarely made. In cases 
where it is thought desirable to apply for 
leave, the Summons should be supported by 
an affidavit setting out the facts and refer¬ 
ring to any Cases to and Opinions of Counsel, 
which should be exhibited to the Affidavit. 

(2) An Order giving leave to bring mis¬ 
feasance proceedings is not drawn up but 
is endorsed by the Court on the duplicate 
Summons which must be produced for the 
purpose. Fee 5/-. 

The procedure in Misfeasance proceedings 
follows in all respects that set out in sec¬ 
tion H, pp. 426 to 429, ante. The forms 
applicable are :— 

(i) Summons. 

Notes: (1) See Notes (1) to (4) to Item 1 on 
pp. 426, 427, ante . 

(2) It would seem that a Contributory 
whose shares are fully paid cannot make an 
application under the section where the 
liabilities are such that even if the applica¬ 
tion succeeds there will be liabilities in excess 
of the assets (Cavendish Bentinck v. Fenn 
(1887), 12 App. Cas. 652, at pp. 664, 669 ; 
10 Digest 902, 6161). 

(ii) Notice of Motion for use in Courts 
other than the High Court. 

Notes: (1) This is one of the matters which 
under the Companies (Winding-up) Rules, 
1949, r. 6, must be heard in open Court in 
Courts other than the High Court and under 


400 


401 or 
402 


403 


2 


2 


2 


5 /~ 


12 


5/-or 
30 h 


12 or 2 


R.S.C. Fees 
Order, i 93 °* 
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No. 


Steps to be Taken. 


(v) Order for Repayment of fees paid 
to de facto Director, etc. 


406 


* o 

<3 9 

H 

Ik & 

0 g 
£ 


iVote; An order for payment of money is 
deemed to be a final judgment within the 
meaning of s. i (i) (g) of the Bankruptcy 
Act, 1914 (Companies Act, 1948, s. 333 (3) ; 
3 Halsbury's Statutes, 2nd Edn., 715). 


(vi) Declaration as to Misfeasance of a 
Manager. 

(vii) Declaration as to Misfeasance of a 
Promotor and Order for repay¬ 
ment. 

(viii) Declaration as to Misfeasance of a 
Director. 

(ix) Declaration as to Misfeasance of a 
Liquidator and Order for repay¬ 
ment. 

(x) Declaration relating to Misfeasance 
of an Auditor. 


40 7 

408 

409 

410 

411 


Note : If the hearing occupies more than five 
hours, the fee on the Order is increased by 
10/- for each additional complete hour. 


<■> s 

</) Q 

«o 


O' o 


a s 
£ 


£2 

and see 
Note. 


29 


J. Distress and Execution after Winding- 
up. 

Precedents of the following forms of 
Order are given for reference :— 

(i) Order giving leave to proceed with 
distress. 

(ii) Order restraining person from 

proceeding with distress subject to 
undertaking as to damages (on 
ex parte Motion). 

(iii) Order restraining person from 

proceeding with distress. 

(iv) Order restraining person from 

proceeding with an Execution. 

(v) Order setting aside rights conferred 
on Liquidator by sections 325 and 
326 of the Act (3 Halsbury's 
Statutes, 2nd Edn., 707, 708.) 

Notes: (1) The application would normally be 
made by Summons which should be served 
on the Liquidator (see Form No. 168) but in 
urgent cases, when the winding-up proceed¬ 
ings are commenced in the High Court, the 
application can be made by ex parte motion. 


412 


413 

414 

415 


416 


2 


10/- 


21 



31 

21 

or 31 


do. 


do. 


2 


10 h 


21 
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No. 


Steps to be Taken. 


(A 

&» 

o o* 

1 9 


a 

to 




(A O 

w § . 
0*0 
m JS 

o sfa 

as* 


(2) The application should be supported 
by affidavit showing good reasons why the 
distress or execution should be proceeded 
with. 

(3) The Court has an uncontrolled dis¬ 
cretion to do what is right and fair according 
to the circumstances of the case (Re Gros- 
venor Metal Co. Ltd., [1950] Ch. 63; Re 
Suidair etc. Airways, Ltd., [1951] Ch. 165; 
[1950] 2 All E. R. 920). 


PRECEDENTS. 

358 . 

NOTICE by liquidator requiring payment of money or delivery of books, 

etc., to Liquidator (e). 

(Heading as in Form No. 165.) 

Take notice that I, the undersigned (here insert the name of the liqui¬ 
dator), have been appointed Liquidator of the above-named Company, 
and that you, the undermentioned (name of the person to whom notice is 

addressed (/)), are required, within.days after service hereof, to pay 

to me [or deliver, convey, surrender, or transfer to or into my hands] 

.as Liquidator of the said Company at my office, situate at 

(here insert the address of the liquidator's office ), the sum of £ .. 

being the amount of debt appearing to be due from you on your account 
with the said Company (g) [or any money, property, books or papers (or 
specifically describe the property )] now being in your hands, and to which 
the said Company is entitled [(or otherwise as the case may be) 2 - 
Dated this.day of.. 19.... 



To. 

(Address.) 

(e) See Practice and Procedure, p. 418, ante. The is Form 37 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 

(f) The notice is effective only in regard to the persons specified in s. 258 of the 
Act, (3 Halsbury’s Statutes, 2nd Edn., 664), viz. a contributory for the time being 
on the list of Contributories, and any trustee, receiver, banker, agent, or officer of 
the company. A Company's Solicitor is an officer within the meaning of the section 
(Re Palace Restaurants, Ltd., [1914] 1 Ch. 492, at p. 500, C.A.; 10 Digest 815, 5309). 

(g) These words appear in the prescribed form, but it has been held that it must 
be shown that the money is clearly the property of the company (Re Imperial Land 
Co. of Marseilles, Re National Bank (1870), L. R. 10 Eq. 298 ; 10 Digest 891, 6060), 
and & the Liquidator is merely asserting that one of the persons mentioned in s. 258 
of the Act (supra) is indebted to the company, as distinct from having the company's 
money or property in his possession, he must prosecute his claim against such person 
in the ordinary way as in the case of an outsider (Re Palace Restaurants, Ltd., [1914] 
z Ch. 492, at p. 500, C.A.; Re Tring, Reading, and Basingstoke Ry . Co., Cox's Case 
(1850), 3 De G. & Sm. x8o; Digest Supp.). 
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359 . 

SUMMONS for the payment of money or delivery of boohs, etc., to the 

Liquidator (A). 

{Heading as in Form No. 165.) 

Let.. of.. attend {etc., as in Form No. 168) 

on the hearing of an application of.. the Liquidator of the 

above-named Company, for an order that the said.do 

within four days after the service of the order to be made herein pay to 
the Applicant or his agent at for deliver, convey, surrender or transfer to 

or into the hands of the applicant,] the sum of £ . for all money, 

property, books or papers (or specifically describe the property as, e.g. the 
Register of Members of the said Company)] now in the hands of the said 

.and to which the said Company is entitled {or otherwise as 

the case may be) and that the said.may be ordered to pay the 

costs of this application and of the order to be made thereon. 

Dated {etc., as in Form No. 168). 


360 . 

AFFIDAVIT in support of Summons for delivery of property. 

{Heading as in Form No. 165.) 

I,.. of {here insert the address and a description of deponent) 

make oath and say as follows : 

1. By an Order dated the., 19..., the above-named Com¬ 

pany (hereinafter called “ the Company ”) was ordered to be wound up 
and by an Order dated the.. 19..., made herein I was ap¬ 

pointed the Liquidator thereof. 

2. The Company was incorporated under the Companies Act, 1929, 

as a Company limited by shares and the directors thereof were throughout 
the Respondents.and. 

3. The said two directors duly submitted a Statement of Affairs of the 

said Company and amongst the assets disclosed therein was. 

4. On the.. 19..., I interviewed the said.as 

to the said assets, and on the.... 19..., I served him with a 

notice, a copy of which is now produced and shown to me and marked 

.. to deliver the same to me pursuant to Rule 79 of the 

Companies (Winding-up) Rules, 1949, by posting the same by prepaid 

letter post addressed to the said.at.. the address 

given in the said Statement of Affairs. 


5. [The said.did not comply with the said notice or by 

a letter dated the.. 19...(which is now produced and shown 

to me and marked.), in reply to my letter enclosing the said 

notice the said.asserted that the said asset was not in fact 


an asset of the Company but belonged to.. but gave no 

reasons for this assertion and I have been unable to find any evidence 
to support this statement and verily believe that there is no real dispute 
as to said asset being the property of the Company.] 

6. On the.. 19..., I addressed a further letter (which is 


2 F 


C.F. VIA 


(h) See Practice and Procedure, p. 419, ante. 
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now produced and shown to me and marked.) to the said 

.requesting delivery of the asset and stated that unless the 

same was so delivered I would apply to the Court for an order against him. 

7. The said.has failed to deliver the property to me and 

I have had no communication from him in reply to my said letter of the 

.. 19 - 

Sworn, etc. 


361 . 

ORDER lor delivery of property (*'). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19..., of 

.of.the Liquidator of the above-named Com¬ 
pany And Upon Hearing the Solicitors for the Applicant and [no one 

appearing for or on behalf of.(the Respondent) although 

he has been duly served with the said Summons as by the Affidavit of 

.filed the., 19..., appears (or as the case may be)] 

And Upon Reading the Order to wind up the said Company dated the 

.. 19..., the Order dated the .. 19... (appointing 

Liquidator) the Affidavit of.filed the., 19..., and 

the several Exhibits therein referred to 

It Is Ordered that the Respondent, the said.. do within 

four days after service of this Order upon him deliver up to the Applicant, 
the said.at.. [the office furniture and type¬ 

writer being the property of the said Company (or as the case may be)]. 

And It Is Ordered that the Respondent, the said.. do 

pay to the Applicant the said.his costs of the said Application, 

such costs to be taxed. 

Penal Notice to be Indorsed on this Order. 

If you, the within-named.. neglect to obey the within 

Order by the time therein limited you will be liable to process of execution 
for the purpose of compelling you to obey the said Order (k). 


362 . 

SUMMONS for an Order that a disposition of property after the commence- 
ment of the winding-up is valid (/). 

(Heading as in Form No. 165.) 

Let.. of.. [the Liquidator of the above- 

named Company or as the case may be] attend (etc., as in Form No. 168), 

on the hearing of an application of.of.[or 

.of.the Liquidator of the above-named Com¬ 
pany] for an order declaring that the payment of the sum of £.made 


(t) See Practice and Procedure, p. 419, ante, 

(k) This is required by Order 41, r. 5, in order that proceedings for contempt 
may be taken in case the order is disobeyed, as to which see 7 Ency. Court Forms, 
title Contempt of Court, Attachment and Committal, pp. 53 et seq. 

(t) See Practice and Procedure, p. 4x9, ante . 
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by the above-named Company to him on the., 19..., was a 

valid payment. 

Dated (etc., as in Form No. 168). 


363. 

ORDER under Section 227 0 ! the Act, sanctioning a payment. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of. [And Upon Hearing the Solicitor for the 

Applicant and the Official Receiver and Provisional Liquidator of the 
above-named Company (the Respondent) in person And Upon Reading 

the Order to wind up the said Company dated the.. 19..., and 

the Affidavit of.filed the.. 19... (etc., as the case 

may be).^ 

It Is Ordered that the payment to the Applicant the said. 

of the sum of £ .[in respect of water rates for the quarter ended on 

the.. 19...3 be and the same is hereby sanctioned. 

And It Is Ordered that the costs of the Applicant of the said Applica¬ 
tion assessed at the sum of £ .be paid out of the assets df the said 

Company. _ 


364. 

ORDER under Section 227 ol the Act, validating a Contract. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 363). 

It Is Ordered that the sale on the.. 19..., by the said 

Company to the Applicants for the sum of £ .of certain machinery 

and tools described in the Schedule hereto be deemed a valid and binding 
contract. 

The Schedule before referred to. 


365. 

ORDER under Section 227 of the Act, sanctioning Transfers of Shares. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 363). 

It Is Ordered that the transfers of shares of the said Company, 
particulars whereof are set forth in the Schedule hereto, be and the same 
are hereby sanctioned. 

And It Is Ordered that the said Liquidator do alter the Register of 
Members of the said Company by removing therefrom the names, 
addresses and descriptions appearing in the 6th, 7th and 8th columns of 
the said Schedule as holders of the shares numbered and specified opposite 
to such names in the 3rd, 4th and 5th columns thereof respectively, and 
by substituting the names, descriptions and addresses set out in the 9th, 
10th and nth columns of the said Schedule. 

The Schedule before referred to. 
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366i 

ORDER declaring a payment void under Section 227 ol the Act. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in the Form No. 363). 

This Court Doth Declare that the payment of a sum of £ .to the 

Respondent, the said.. since the commencement of the wind 

ing-up of the said Company is void under Section 227 of the above 
mentioned Act. 

And It Is Ordered that the Respondent, the said.. do 

within four days after service of this Order upon him pay to the Appli¬ 
cant, the said.. as such Liquidator at his office situate at 

.the said sum of £. 


307. 

SUMMONS lor an Order tor private examination under Section 268 ol the 

Act (m). 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 167 or 168 
according to whether the application is made by Originating or Ordinary 

Summons) on the hearing of an application of.. of.. 

the Liquidator of the above-named Company [in the Voluntary Winding- 
up thereof] for an order pursuant to Section 268 of the above-mentioned 

Act, that he may be at liberty to examine.. of.. 

a former Director of the Company, respecting the affairs of the said Com¬ 
pany, and for the production of all books, papers, writings and documents 
in his custody or power relating to the said Company £if Originating 
Summons continue and for general liberty to apply]. 

Dated (etc., as in Form No. 167 or 168). 


368. 

ORDER giving liberty to examine privately (n). 

(Heading as in Form No. 165 .) 

Upon the Application by Originating Summons dated the.. 

19..., of.of.. the Liquidator of the above-named 

Company in the Voluntary Winding-up thereof And Upon Hearing the 
Solicitors for the Applicant And Upon Reading the said Originating 

Summons and the " London Gazette" dated the.. 19... 

containing notice of the [Special] Resolution passed on the.. 

19..., for the Voluntary Winding-up of the said Company and of the 
appointment of the Applicant as Liquidator thereof. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 

examine.. of.. under the provisions of Section 

268 of the above-mentioned Act and that a Summons do issue accordingly 


(m) See Practice and Procedure, p. 420, ante. 
(») See Practice and Procedure, p. 421, ante. 
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[such examination to be taken at the Leeds County Court by the Registrar 
of that Court]. 

And It Is Ordered that the Liquidator or any Creditor or Contributory 
of the said Company be at liberty to apply to the Court in these proceed¬ 
ings to determine any question arising in the Voluntary Winding-up of 
the said Company as there may be occasion. 


369. 

ORDER to attend for examination under the provisions of Section 268 of 

the Act. 

(Heading as in Form No. 165.) 

.of.in the County of.and.of 

.in the County of.are hereby severally ordered 

to attend at the Chambers of the Registrar Companies Court, Bankruptcy 

Buildings, Carey Street, London, on.the.day of 

.. 19..at.of the clock in the.noon to be examined 

on the part of (here insert " the Official Receiver ” or “ the Liquidator ” 
or as the case may be) under the provisions of Section 268 of the above- 
mentioned Act. 

[And the said.is hereby required to bring with him and 

produce, at the time and place aforesaid, the documents mentioned in the 
schedule hereto, and all other books, papers, deeds, writings, and other 
documents in his custody or power in anywise relating to the above- 
named Company.] 

Dated this.day of.. 19.... 

This Order was made on the application of.of. 

in the County of.. Solicitors for. 


370. 

ORDER for witness to attend after refusal to be sworn ( 0 ). 

(Heading as in Form No. 165.) 

Whereas by an Order made in the above matters and dated the 

.. 19..., .. of.. was ordered to 

attend at the Chambers of the Registrar, Companies Court, Bankruptcy 
Buildings, Carey Street, London, for the purpose of being examined on 
the part of the Liquidator of the above-named Company under Section 
268 of the above-mentioned Act, and whereas at the time appointed for 

the said examination to be taken the said.refused to be 

sworn for the purpose of being examined on the grounds mentioned in 
the report hereinafter referred to. And thereupon the refusal to be 
sworn as aforesaid having been reported by the Registrar to the Judge. 

Now Upon Hearing Counsel for.. the Liquidator of the above- 

named Company and the said.in person And Upon Reading 

the said Order dated the.. 19.... 


(o) See Practice and Procedure, Note (5) to Item 6, p. 422, ante. 
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This Court Doth Order that the said.do attend at his 

own expense before the said Registrar, Companies Court, Bankruptcy 

Buildings, Carey Street, London, on.day the.day of 

.at.o'clock in the.noon for the purpose of his 

being examined under Section 268 of he above-mentioned Act. 

[And the said.applying for leave to appeal from this Order. 

This Court Doth not think fit to grant such leave.] 


371. 

SUMMONS for Order for examination of person in Scotland (p). 

{Heading as in Form No. 165.) 

Let all parties concerned (etc., as in Form No. 168) for an Order 

directing that the Sheriff of the County of.in Scotland do 

summon.of.. a person now resident in the said 

County before him at a time and place to be specified in the summons 
for examination on oath as a witness in regard to the trade dealings 
affairs and property of the above-named Company [and as a haver (q) 
to produce the following books and papers which are in his possession 
or power, namely {specify themy\. 

Dated {etc., as in Form No. 168). 


372. 

ORDER under Section 849 of the Act, for the examination of a person 

in Scotland. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.the Liquidator of the above-named Company 

And Upon Reading the Order to wind up the said Company dated the 

.. 19..., the Order dated the.. 19... (appointing 

Liquidator), and the affidavit of.filed the.. 19.... 

It Is Ordered that the Sheriff of the County of.. Scotland, 

do summon.to attend before the said Sheriff at such time 

and place as he shall in the said Summons appoint, as witness and haver (q) 
to be examined upon oath on behalf of the said Liquidator [with reference 
to the trade, dealings, affairs and property of the said Company] £or with 

reference to the trade, dealings, affairs and property of. 

a Contributory of the said Company], and to produce all deeds, books 
an,d documents called for which may be in his possession or power, and 
that the said Sheriff do take such examination orally, and authenticate 
such examination in writing by his signature and forward the same to 

.to be filed in the above matters in due course, and do 

transmit with such examination the books, papers, deeds and documents 
produced before him, or such copies thereof or extracts therefrom as may 
be necessary And It Is Ordered that in case the said.so 


[p) See pp. 420 and 422, ante. 

ff) A “ haver M is a person who has possession of a deed or writing which is 
for by a Court of Justice : Oxford English Dictionary. 
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summoned fails to appear at the time and place specified, or appearing 
refuse to be examined or to make the production required, then that he, 
the said Sheriff, do proceed against such person as a witness or haver duly 
cited and failing to appear, or refusing to give evidence or make production 
according to the law of Scotland And It Is Ordered that the said Sheriff 
be entitled to such and the like fees, and the witness to such and the like 
allowances as Sheriffs when acting as commissioners under appointment 
from the Court of Session, and as a witness and haver is entitled to in the 
like case, according to the law of Scotland And that if any objection is 
stated to the said Sheriff or by the witness either on the ground of his 
incompetency as a witness or as to the production required to be made, 
or on any other ground whatever, the said Sheriff is to be at liberty to 
report such objection to this Court, and suspend the examination until 
the objections have been disposed of And this Court Doth Order that 
the said Sheriff do have and exercise all the powers and privileges vested 
in him for the purposes of or in relation to such examination as aforesaid 
by the Companies Act, 1948. 


373. 

SUMMONS for a Vesting Order under Section 244 of the Act (r). 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the 

hearing of an application of.. of.. the [Official 

Receiver and] Liquidator of the above-named Company, for an order 

under Section 244 of the above-mentioned Act, that the.shares of 

£1 each in the capital of.. Limited, numbered.to. 

inclusive (or as the case may be), do vest in the said.as such 

[Official Receiver and] Liquidator of the above-named Company by his 
official name (s). 

Dated (etc., as in Form No. 168). 


374. 

ORDER Vesting in Liquidator certain Shares (/). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the Official Receiver and Liquidator of the above-named Company 
And Upon Hearing the Applicant in person And Upon Reading the 

Order to wind up the said Company dated the.. 19..., the 

Affidavit of.filed the.. 19..., and the several 

Exhibits in the said Affidavit referred to. 

It Is Ordered that the shares now registered in the respective names 
of.. of.. and.. of.. 


(r) See Practice and Procedure, p. 422, ante. 

(5) The official name is either “ the Liquidator of the.Company, 

Limited ” or " the Official Receiver and Liquidator of the.Company, 

Limited, 1 * where the Official Receiver is acting as Liquidator, and not the individual 
name of the Liquidator (s. 239 (f) of the Act; 3 Halsbury's Statutes, 2nd Edn., 652). 
(*) See Practice and Procedure, p. 422, ante . 
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particulars of which are set out in the Schedule hereto, do vest in the 
Official Receiver and Liquidator of the said Company by his official name. 

The Schedule before referred to. 


Particulars 
of Shares. 

Name of 
Company. 

Name of Registered 
Holder. 

Number of Share 
Certificate. 






375. 

ORDER Vesting in Liquidator the right to sue lor and recover certain 

monies. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 374.) 

It Is Ordered that the right to sue for and recover the sums of £ . 

and £ .respectively representing policy moneys lately in the hands 

of the.Insurance Society payable in respect of two policies 

of assurance of the said Society on the life of.. deceased, 

dated respectively the.. 19..., and the.. 19..., 

and numbered respectively.and.and deposited by the said 

.with the said Company as security for the balance of moneys 

owing by him to the said Company and the right to receive all interest 
accrued due in respect thereof, do vest in the Applicant as such Liquidator 
by his official name. 


370. 

ORDER Vesting in Liquidator a credit balance in a Foreign Bank. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 374). 

It Is Ordered that the sum of.krone standing in the books of 

the.Bank, Stockholm, in the Kingdom of Sweden, to the 

credit of an account in the name of., Limited and all interests 

thereon, and the right to recover such sum or interest, do vest in the 
Applicant as such Liquidator by his official name. 


377. 

ORDER Vesting in Liquidator certain Patent Rights 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 374). 

It Is Ordered that all the patents and other rights and property 
specified in Part I. of the Schedule hereto do vest in the Applicant as 
such Liquidator by his official name. . 
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• 

And It Is Ordered that an enquiry be made as to what beneficial 

interest (if any) the Respondent, .. has by way of lien or 

otherwise in the patents specified in Part II. of the Schedule hereto. 

And the further hearing of the said Application stands adjourned 
generally. 


The Schedule before referred to. 
Part L 

Country. 

Patent No. 

Short Title. 

Name in which patent registered. 

Part II. 

(As in Part I.) 


378. 

VESTING Order of all Property. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 374). 

It Is Ordered that all property real and personal, including things 
in action belonging to the said Company or to any trustee or trustees on 
its behalf, do vest in the Applicant as such Liquidator by his official name 

And It Is Ordered that the costs of the said.and. 

of the said Application be taxed and paid out of the assets of the said 
Company. 


379. 

SUMMONS for a Declaration that a payment was a Fraudulent Preference 

and ancillary relief (u). 

(Heading as in Form No. 165.) 

Let.. of.. attend (etc., as in Form No. 168), 

on the hearing of an application of.. of.. the 

Liquidator of the above-named Company, under Section 320 of the above- 
mentioned Act, for the following relief : 

1. A declaration that the payment of £ .made on the.. 

19..., by the above-named Company to the said.constituted 

a fraudulent preference of the said.and is void accordingly 

(or as the case may be). 

2. An Order that the said.do repay to the Applicant as 

such Liquidator the said sum of £ . 

3. An Order that the said.do pay the costs of and inci¬ 

dental to this application. 

4. Such further or other relief as shall to this Honourable Court seem 
meet. 

Dated (etc., as in Form No. 168). 


(tt) See Practice and Procedure, p. 423, ante. 





















442 Proceedings under the Winding-Up Rules [VoL VIA 

380. 

AFFIDAVIT In support of Summons in Form No. 379 (v). 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent) make oath and say as follows : 

1. The above-named Company (hereinafter called “ the Company ") 
was incorporated under the Companies Act, 1929, as a Company limited 

by shares, and by an Order made the.. 19..., upon a petition 

for winding-up presented the.day of.. 19..., was 

ordered to be wound up by the Court. 

2. I am the Liquidator of the Company, having been so appointed by 

an Order made the.. 19.... 

3. The Company was formed as a private Company and was promoted 

by the Respondent.to acquire and carry on the business of 

.carried on by him. The Directors of the Company through¬ 
out were the Respondents,...and. 

4. In or about the month of.,19..., the total sums owing 

to the Respondent.were £ .made up as to £ .of 

arrears of Director's fees and £ .money advanced by him from time 

to time for the purpose of the Company's business. 

5. Early in.. 19..., the Directors of the Company caused 

.. Chartered Accountant, to prepare a statement of the 

affairs of the Company, and this statement, which disclosed a position 
of hopeless insolvency, was produced to a meeting of Creditors of the 

Company convened for and held on the.. 19.... A copy of 

the said statement is now produced and shown to me marked "." 

6. Almost immediately afterwards, namely on the.,19..., 

the sum of £ .was paid to the Respondent.by the 

Company. I have carefully investigated the books and papers of the 
Company, but I have been unable to find any evidence to show that any 
pressure was brought to bear on the Company or the independent Directors 
for the payment of the said sum. The payment was made when the Direc¬ 
tors knew the Company was insolvent, when Creditors were pressing 
unsuccessfully for payment of their accounts and in circumstances from 
which in my submission the only inference can be that the Directors 
intended to prefer the Respondent. 

Sworn, etc. 


381. 

SUMMONS for leave to bring in a Third Party (w). 

(Heading as in Form No. 165.) 

Let.of. (the Applicant to the main Summons) 

attend (etc., as in Form No. 168) on the hearing of an application of 

.Bank Limited (the Respondent to the main Summons) whose 

registered office is situate at.that the Applicant be at liberty 

to bring in.of.as a third party by issuing against 

and serving upon the said.a notice in the form set out in the 


(v) See Practice and Procedure, p. 423, ante. 
(10) See Practice and Procedure, p. 423, ante . 
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schedule hereto or in such other form or for such other order as the Court 
may direct. 

This application is made under Section 321 (3) of the Companies Act, 
1948. 

Dated (etc., as in Form No. 168). 

The Schedule before referred to. 


(Heading as in Form No. 165.) 

Third Party Notice. 

Issued pursuant to the Order of Mr. Registrar.dated the 

. 19— 

To.of. 

Take Notice that these proceedings by.of. 

the Liquidator of the above-named Company against.Bank 

Limited whose registered office is situate at.under Section 

320 of the above-mentioned Act. In the said proceedings the said 

.claims against.Bank, Limited (inter alia) a 

declaration of undue or fraudulent preference of yourself as a guarantor 
of the said Company’s overdraft at the said Bank and repayment to the 

said.as such Liquidator of a sum of £ .or alternatively 

the sum of all payments made between the., 19..., and the 

.. 19..., by the said Company to.Bank, Limited 

or so much of those sums as went to reduce the said Company's overdraft 

at the said Bank as appears by the Summons herein dated the. 

19..., a copy of which is delivered herewith. 

.Bank, Limited claims against you the following relief, 

namely, indemnity or contribution to the extent of £ .(and interest 

thereon at the rate of.per cent, per* annum until payment) of the 

claim of the said.and the costs of these proceedings on the 

ground that by a Letter of Guarantee dated the.. 19..., you 

guaranteed to the extent aforesaid (inter alia) the due payment of all 
advances liabilities bills and promissory notes to or for the said Company 
either alone or jointly with any other person or persons together with 
interest commission and other banking charges including legal charges 
and expenses. 

And Take Notice that if you wish to dispute the claim of the said 

.against.Bank, Limited or the claim of. 

Bank, Limited against you you must cause an appearance to be entered 
for you within eight days after service of this Notice upon you. 

In default of your entering such appearance you will be deemed to 

admit the claim of the said.against.Bank, 

Limited and the claim of.Bank, Limited to indemnity or 

contribution to the extent claimed and costs and the validity of any order 
that may be made in these proceedings and you will be bound by such 
order and such order may enforced against you pursuant to Section 

321 (3) of the Companies Act, 1948, and Order XVIA of the Rules of the 
Supreme Court. 

Dated the.day of.. 19.... 

Signed . 

Solicitors for.Bank, Limited. 

Appearance is to be entered at the Office of the Registrar, Companies 
Court, Bankruptcy Buildings, Carey Street, London, W.C. 2 
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382. 

AFFIDAVIT in support ol Summons No. 881 (x). 

(Heading as in Form No. 165.) 

I,.of (here insert the address and a description of deponent) 

make oath and say as follows : 

1. I am the Manager of the.Branch of the. 

Bank, Limited (hereinafter called “ the Bank ”) and I am duly authorised 
by the Bank to make this Affidavit. 

2. These proceedings were brought by.the Liquidator of 

the above-named Company against the Bank under Section 320 of the 
above-mentioned Act for (inter alia) a declaration, etc. (as set out in Third 
Party Notice). 

3. [The Bank entered an appearance to the Summons herein on the 
.,19..., if applicable.*} 

4. By a Letter of Guarantee dated the.. 19..., in con¬ 

sideration of the Bank opening and continuing an account or continuing 
an existing account with the said Company or otherwise giving credit or 

accommodation to the said Company the said.guaranteed 

the due payment of all advances liabilities bills and promissory notes to 
or for the said Company either alone or jointly with any other person or 
persons together with interest commission and other banking charges 
including legal charges and expenses. The said Letter provided (inter 

alia) that the amount for which the said.should be liable 

thereunder should not exceed £ .and interest thereon or on such less 

amount as might be due at the rate of.per cent, per annum from 

the date of default of the said Company until payment. The claim of the 

said.in these proceedings relates to the payment of a sum or 

sums which went to reduce the overdraft of the said Company at the 
Bank. The Bank claims to be entitled to indemnity or contribution from 

the said.to the extent of £ .and interest thereon of any 

sum which the said.may recover from the Bank in these 

proceedings. 

5. The Bank’s claim to indemnity or contribution as in respect of 

£ .and interest thereon as aforesaid of the claim of the said. 

herein and the Bank asks leave to issue and serve on the said.of 

.a third party notice claiming such indemnity or contribution. 

Sworn, etc. 


383. 

ORDER to bring in a Third Party (y). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the.Bank, Limited whose registered office is situate at 

.the Respondent named in the Summons issued in the above 

matters at the instance of.the Liquidator of the above-named 

Company and dated the.. 19... 

And Upon Hearing [Counsel] for the Applicant and for the said 
.(the Respondent) 


(x) See Practice and Procedure, p. 423, ante. 

(y) See Practice and Procedure, p. 423, ante. 
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And Upon Reading the Order to wind up the said Company dated the 
.. 19..., the Order dated the.. 19..., the said 


Summons dated the.. 19..., and the Affidavit of, 

filed the.,19... 


It Is Ordered that the Applicant the.Bank, Limited be 

at liberty to bring in.of.as a third party by 

issuing against and serving upon the said.a notice in the form 

[set out in the Schedule to the said Summons dated the.. 

19... or as the case may be\ 


384. 

SUMMONS for Third Party Directions (z). 

(Heading as in Form No. 165.) 

Let.of. (the Third Party) and. 

of. (the Applicant to the main Summons) attend (etc., as in 

Form No. 168) on the hearing of an application of.Bank, 

Limited (the Respondent to the main Summons) whose registered office is 

situate at.for an order for Third Party directions, as 

follows :—that.Bank, Limited deliver Points of Claim to the 

said. (the Third Party) within [14] days from this date, who 

shall plead thereto within [143 days. And that the said. 

(the Third Party) be at liberty to attend and take such part in the 
proceedings under the Summons issued in the above matters at the 

instance of the said. (the Applicant to the main Summons) 

and dated the.. 19..., and be bound by the result of such 

proceedings. And that the question of the said. (the Third 

Party) to indemnify the.Bank, Limited be determined on 

the hearing of the said Summons dated the.. 19..., but 

subsequent thereto. 

Dated {etc., as in Form No. 168). 


385. 

ORDER for Third Party Directions. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the.Bank, Limited whose registered office is situate at 

.the Respondent named in the Summons issued in the above 

matters at the instance of.the Liquidator of the above-named 

Company and dated the.. 19... 

And Upon Hearing the Solicitors for the Applicant and for the said 

. (the Liquidator) and.(the Third Party named 

in the Notice dated the.. 19...) (the Respondents) 

And Upon Reading the Order to wind up the said Company dated the 


.. 19..., the Order dated the.. 19... (appointing 

Liquidator) the said Summons dated the.. 19..., and the 

said Third Party Notice. 


(jr) See Practice and Procedure, p. 424, ante . 
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It Is Ordered that the Applicant.Bank, Limited do deliver 

Points of Claim to the Third Party within [143 days from the date hereof 
and the said Third Party shall deliver Points of Defence within [14] days 
thereafter. And It Is Ordered that the said Third Party be at liberty to 
attend and take such part in the proceedings under the said Summons 

dated the.. 19..., as the Judge shall direct and be bound by 

the result thereof. 

And the question of the liability of the said Third Party to indemnify 

the.Bank, Limited be determined on the hearing of said 

Summons dated the.. 19..., but subsequent thereto. 

Liberty to apply. 


386. 

ORDER on Summons under Section 320 of the Act (a). 

(Heading as in Form No. 165.) 

The Application by Summons dated the.. 19..., of 

., of.. the Liquidator of the above-named 

Company (hereinafter called “ the Company *') which Upon Hearing the 

Solicitors for the Applicant and for.. Limited,.. 

and.(the Respondents to the said Summons) in Chambers, 

was adjourned to be heard in Court, coming on the.. 19..., to 

be heard accordingly And Upon Hearing Counsel for the Applicant and 
for the Respondents And Upon Reading the Order to wind up the 

Company dated the.. 19..., the Order dated the.. 

19...(appointing Liquidator), the two Affidavits of.filed 

respectively the.. 19..., and the.. 19..., the 

Affidavit of.filed the.. 19..., the Affidavit of 

.filed the.. 19..., the joint and several Affidavit 

of.and.filed the.. 19..., the Affi¬ 
davit of.filed the.. 19..., and the Exhibits in 

the said Affidavits respectively referred to and the two several Orders 

both dated the.. 19.... 

[And Upon Hearing the evidence of the said.... 

and.. on their cross-examination and re-examination on 

their said respective Affidavits, the evidence of the said. 

upon his cross-examination on his said Affidavit, and the evidence of 
.and.on their examination and cross-examina¬ 
tion taken orally before this Court on the hearing of the said Application.] 
[This Court Did Order that the said Application should stand for 
Judgment, and the said Application standing for Judgment this day 
in the paper in the presence of Counsel for the Applicant and for the 
Respondents {or as the case may be)2* 

This Court Doth Declare that the several payments by the Company 

and/or the Respondent.for and on behalf of the Company 

to the Respondent.. amounting to £ .(paid as to £ . 

on the.. 19..., and as to £ .on the.*...., 19..., 

being three quarters* rent of the Company's premises situate at.) 

constitute and that each of them constitutes a fraudulent preference by 


{a) See Practice and Procedure, p 425, ante. 
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the Company of the Respondent, the said.. and are invalid 

accordingly. 

And This Court Doth Order that the Respondents, the said. 

and.. do pay to the Applicant, the said.. as 

such Liquidator the said sum of £ . 

[And This Court Doth Not Think Fit to make any Order on the said 

Application as against the Respondent.. Limited But Doth 

Order that the Applicant the said.do pay to the Respondent 

the said.. Limited its costs of the said Application such costs 

to be taxed. 

And It Is Ordered that the costs of the Applicant of the said Applica¬ 
tion be included in his costs of the Winding-up of the Company and that 
he be at liberty to recoup himself the amount of the taxed costs paid by 

him to the said.. Limited, pursuant to this Order out of the 

assets of the Company (or as the case may be)*\. 

387. 

ANOTHER ORDER on a Summons under Section 320 of the Act. 

(Heading as in Form No. 165.) 

The Application (etc., as in Form No. 386, or as the case may be). 

This Court Doth Declare that each of the two payments of £ . 

made by the said Company to the Respondents,.and. 

respectively on or about the., 19..is an undue and fraudulent 

preference of the said Respondents over the other Creditors of the said 
Company under Section 320 of the above-mentioned Act, and is invalid 
accordingly, and that the said Respondents are jointly and severally 
liable to repay the said sums with interest thereon at the rate of...per 

cent, per annum from the.. 19..., to the date of payment of 

the said sums pursuant to this Order. 

And It Is Ordered that the Respondents the said.and 

.do within four days after service of this Order upon them pay 

to the Applicant the said.as such Liquidator at his office 

situate at .the sum of £ .with interest thereon at the 

rate of...per cent, per annum from the said.. 19..., to the date 

of payment. 

And It Is Ordered that the Respondents the said.and 

.do pay to the Applicant the said.his costs of 

the said Application such costs to be taxed (or as the case may be). 

388. 

ANOTHER ORDER under Section 320 of the Act. 

(Heading as in Form No. 165.) 

The Application (etc., as in Form No. 386 or as the case may be). 

This Court Doth Declare that the several payments amounting to 

£ .and set forth in paragraph 12 of the Points of Claim were and that 

each of them was made by the Company at a time when it was unable to 
pay its debts as they became due from its own money in favour of the 
Respondent.. being a Creditor of the Company, with a view 
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of giving the said.a preference over the other Creditors of 

the Company, and that each of the said several payments is a fraudulent 
preference under the provisions of Section 320 of the Companies Act, 
1948, and is invalid accordingly. 

And This Court Doth Declare that the Respondents.and 

.were guilty of misfeasance and a breach of trust in relation 

to the Company in that they caused the Company to make the said pay¬ 
ments and fraudulent preferences. 

And It Is Ordered that the Respondents, the said.. do 

jointly and severally pay to the Applicant, the said.as such 

Liquidator, the sum of £ .together with interest thereon at the rate 

of...per cent, per annum from the.. 19... (the date of the 

winding-up of the said Company) to the date of payment. 

And It Is Ordered (add appropriate Order as to costs). # 


389 . 

DECLARATION under Section 820 ol the Act, relating to the Fraudulent 
Preference of a Guarantor. 

This Court Doth Declare that in paying the said sum of £.on or 

about the.. 19..., to.Bank, Limited, the Respon¬ 
dent.. and the Respondent.. gave to the said 

Bank and to themselves as guarantors of the debt due by the Company 
to the said Bank an undue and fraudulent preference, and are thereby 
guilty of misfeasance and breach of trust in relation to the Company and 
have become jointly and severally liable to compensate the Company by 
reason thereof. 


390 . 

SUMMONS for Declaration, under Section 822 of the Act, 1948, that 
Floating Charge is invalid (b). 

(Heading as in Form No. 165.) 

Let.. of.. attend (etc., as in Form No. 168), 

on the hearing of an application of.. of.. the 

Liquidator of the above-named Company, for the following relief : 

1. A Declaration that a Debenture for £ .purporting to have 

been created by the Company and issued to the Respondent on the 

.19..., and further purporting to secure the payment to the 

Respondent of the sum of £ .and interest as therein mentioned, and 

to constitute a floating charge on all the property of the Company, is 
invalid on the ground [(i) that no consideration therefor was paid or 
given or received by the Company, and (ii)J (c), that no cash was paid to 
the Company at the time of or subsequently to the creation of and in 
consideration for the said debenture and the said floating charge therein 
contained. 


8 


See Practice and Procedure, p. 425, ante. 

Not infrequently it happens that in such a case no consideration was received 
by the company, in which case the words in square brackets are applicable. 
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2. An Order that the Respondent do pay the costs of and incidental 
to this Summons. 

3. Such further or other relief as shall to this Honourable Court seem 
meet. 

Dated {etc,, as in Form No. 168). 


301. 

AFFIDAVIT in support of Summons under Section 822 of the Act (d). 

{Heading as in Form No. 165.) 

I, .. of (here insert the address and description of the de¬ 

ponent) make oath and say as follows : 

1. The above-named Company (hereinafter called " the Company ”) 
was incorporated under the Companies Act, 1929, as a company limited 
by shares. The document now produced and shown to me marked 

".” is a print of the Memorandum and Articles of Association 

thereof. 

2. By an Order made herein on the.day of.. 19..., 

upon a Petition for winding-up presented the.day of.. 

19.. ., the Company was ordered to be wound up. 

3. By an Order made on the.19..., I was appointed the 

Liquidator in the winding-up of the Company. 

4. The Company had only two Directors,.and.. 

and it appears from the Minute Book that only two Directors' Meetings 
were ever held, the first of which was held immediately after the incorpora¬ 
tion of the Company and the second of which was held on the.. 

19.. .. The said Directors at the said second Meeting purported to pass a 
Resolution for the issue of a Debenture securing the principal sum of 

£ .and otherwise in the form of the draft produced to that meeting 

and now produced and shown to me marked "." 

5. The said Debenture was issued in the form of such draft on the 

.. 19..., and particulars thereof were registered with the Regis¬ 
trar of Companies on the.. 19.... The document now pro¬ 
duced and shown to me marked “." is a copy of the Debenture as 

issued. 

6. I have been carefully through the books and papers of the Com¬ 
pany since my appointment as Liquidator, but I have been unable to find 
any trace of any consideration for the issue of the said Debenture. 

.contends that he made two payments of £.and £ . 

at the time of the issue of the Debenture. But I have been unable to trace 
any record in the books of the Company of these payments. 

7. At the time of the issue of the Debenture the Company had practi¬ 
cally no assets or property and was hopelessly insolvent and its Creditors 
were pressing it for payment of the debts due to them. 

8 . In these circumstances, in my submission the Floating Charge 
created by the said Debenture is wholly bad under Section 322 of the 
Companies Act, 1948. 

Sworn, etc. 


2 G 


C.F. VZA 


(d) See Practice and Procedure, p. 425, ante. 
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392 * 

ORDER for Cross-examination of Deponent on bis Affidavit (e). 

{Heading as in Form No. 165.) 

Upon the Application by Summons dated the.day of., 

19..., of [.of.the Liquidator of the above- 

named Company the Respondent named in the Summons issued in the 

above matters at the instance of.and dated the.. 

19..., or .of.the Applicant named in the Sum¬ 
mons issued in the above matters and dated the., 19..., to 

both of which Summonses.the Liquidator of the above- 

named Company is Respondent or as the case may be\ 

And Upon Hearing the Solicitors [for the Applicant and for the said 

.(the Respondent) or for the Applicant and for the said 

Respondent] 

And Upon Reading the Order to wind up the said Company dated 
the., 19..., the Order dated the., 19... (appoint¬ 
ing Liquidator) the two Affidavits of.filed respectively the 

.,19..., and the., 19..., the Affidavit of. 

filed the.. 19..., and the Exhibits in the said Affidavits or 

some of them respectively referred to or as the case may be. 

It Is Ordered that the said.do attend before The Honour¬ 
able Mr. Justice.. in his Lordship's Court at the Royal Courts 

of Justice on.day the.day of.. 19..., at. 

o'clock in the....noon (or whenever thereafter the said Summons 

dated the., 19..., shall come on and be heard) for the purpose 

of being cross-examined on his said Affidavit. 


393 . 

ORDER under Section 322 of the Act (/). 

{Heading as in Form No. 165.) 

The Application by Summons dated (etc., as in Form No. 392). 

This Court Doth Declare that the Floating Charge contained in the 

Debenture for £ .issued by the said Company to the Respondent the 

said.on the.. 19..., is invalid on the ground that 

neither of the payments by the Respondent of £ .on the., 

19..., and£.on the.. 19..., was a payment of cash to the 

said Company at the time of or subsequently to the creation of the said 
Floating Charge. 

And It Is Ordered that the Respondent, the said.. do 

pay to the Applicant, the said.. his costs of the said Application 

such costs to be taxed. 

[And the Applicant is to be at liberty to apply for an account for the 
purpose of ascertaining the amount payable to him as such Liquidator 
in consequence of the foregoing Declaration and for payment of such 
sums as shall be found due.] 


(e) See Practice and Procedure, p. 425, ante. 

( f) See Practice and Procedure, p. 426, ante. 
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394. 

ANOTHER DECLARATION under Section 822 ol the Act. 

This Court Doth Declare that the Floating Charge on the undertaking 
and property of the said Company purporting to have been created by the 

Debenture for £ .. dated the., 19..., issued by the said 

Company to the Respondents is wholly invalid. 


395. 

ANOTHER DECLARATION as to the validity of Floating Charge. 

This Court Doth Declare that the Floating Charge contained in the 

Debenture for £ .and interest, dated the.. 19..., issued 

by the said Company to the Respondent, the said.. is valid 

to the extent of £ .and interest at the rate of...per cent, per annum 

from the.. 19.... 


396. 

ORDER declaring Debenture invalid for want of Registration. 

This Court Doth Declare that the Agreement dated the.. 

19..., referred to in paragraph 1 of the said Summons created a charge 
on book-debts of the said Company and that the charge thereby created 
is void under Section 95 (1) of the Companies Act, 1948, against the Liqui¬ 
dator and any Creditor of the said Company for want of registration. 


397. 

APPLICATION under Section 332 of the Act. for a Declaration that a 
Director has been knowingly a party to carrying on business with 
intent to defraud Creditors (g). 

(Heading as in Form No. 165.) 

[Let.. of.. a [former] Director (h) of the 

above-named Company, attend (etc., as in Form No. 168), on the hearing 

of an application of.. [the Official Receiver and] the Liquidator [or 

a Creditor or Contributory of the said Company, as the case may be\ for the 
following relief] [or, in Courts other than the High Court : Take Notice 
(etc., as in Form No. 169, ante )]. 

1. A Declaration under Section 332 of the above-mentioned Act that the 

said.was knowingly a party to the carrying on of the business 

of the said Company with intent to defraud Creditors of the Company and 
for other fraudulent purposes, and that he is responsible without any 


(g) See Practice and Procedure, p. 426, ante. 

(h) Any persons who were knowingly parties to the carrying on of the business 
with intent to defraud Creditors of the Company or Creditors of any other person 
or for any fraudulent purpose may be made Respondents (s. 332 (1) of the Act: 3 
Halsbury’s Statutes, 2nd Edn., 714). 
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limitation of liability for all [the debts of the above-named Company, 
amounting to £ . {or as the case may be) (*)]. 

2. If necessary an account of the debts of the said Company. 

3. Payment to the Applicant by the Respondent of the said sum of 

£ .and [an Order charging in favour of the Applicant with the due 

pavment of the said sum the Debenture for £ .of the said Company 

held by the said Respondent] (k). 

4. An Order against the Respondent to pay the costs of and incidental 
to this Application. 

5. Such further or other relief as shall to this Honourable Court seem 
meet. 

Dated (etc., as in Form No. 168). 


398 . 

POINTS OF CLAIM under Section 882 ol the Act (/). 

(Heading as in Form No. 165.) 

Points of Claim. 

1. The above-named Company (hereinafter called " the Company ”) 

was incorporated under the Companies Act, 1929, on the.. 

19..., with a capital of £ .divided into.shares of £1 each, of 

which.were at all material times issued and fully paid. 

2. By an Order made the.. 19..., the Company was 

ordered to be wound up by the Court, and by a further Order dated the 

.. 19...,.(hereinafter called “ the Liquidator *') 

was appointed Liquidator for the purposes of such winding-up. 

3. The Company is hopelessly insolvent and the estimated deficiency 

contained in the Statement of Affairs is £. It is unlikely that the 

said deficiency will be reduced when the winding-up has been completed. 

4. The Respondent is [and has since the formation of the Company 

(or as the case may be) been] a Director and the Managing Director of the 
Company and as such was entitled to a salary at all material times at the 
rate of £ .per annum. 

5. The business of.carried on by the Company was so 

carried on at a heavy loss from its incorporation until the winding-up 
thereof. The average annual loss (without providing for depreciation of 

fixtures, fittings and furniture) until the.. 19..., was £ .. 

and for the last five of those years was £ . The Company was 

insolvent to the knowledge of the Respondent in the month of.. 

19..., and continued as he well knew to be insolvent until the winding-up 
thereof with a steadily increasing deficiency in each year. 

6. The financial year of the Company ends on the 30th June. The 

annual general meeting of the Company, at which the profit and loss 
account and balance sheet made up to the previous 30th June and the 
reports thereon of the Directors and Auditors should be laid before the 
Company, has been held in the latter part of the month of December in 
every year of the Company's existence except the year 19.... The 
annual meeting in that year was held on the.. 19.... 

(i) The application may ask for a declaration without any limitation of liability 
as to “ aU or any of the debts or other liabilities of the Company " (s. 332 (x) of the 
Act, 3 Halsbury's Statutes, 2nd Edn., 7x4). 

(h) See ibid., s. 332 (2). 

(I) See Practice and Procedure, p. 427, ante. 
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7. No Accounts, Balance Sheets or Reports of Directors or Auditors 

have been laid before the Company in general meeting since the.. 

19.... 

8. In breach of his duty as a Director the Respondent deliberately 
delayed the preparation and audit of the Company’s accounts for every 
year after the year ending 30th June, 19... ; suppressed and concealed 
such accounts when prepared, and neglected to sign the same or give his 
co-directors an opportunity of doing so, and falsely and fraudulently 
represented to the Shareholders of the Company at each of the annual 

meetings in the years.that such accounts could not be 

presented owing to difficulties in the preparation or audit thereof. 

9. The Respondent suppressed the aforesaid Accounts and Balance 
Sheets because he well knew that the same would show the Company to 
be making heavy losses and to be insolvent, in order to conceal such 
insolvency and to enable the Company to obtain further credit and to 
continue its business and the payment of his remuneration. 

10. For upwards of a year before the winding-up of the Company 
the Respondent regularly caused the Company to purchase goods on 
credit without any reasonable prospect of being able to pay for them 
and to resell the same for cash at prices either less than or not materially 
exceeding the purchase price. Very many of these goods were not paid 
for at the date of the winding-up. 

11. The Respondent has been knowingly a party to the carrying on 
of the business of the Company with intent to defraud Creditors of the 
Company and for other fraudulent purposes. 

And the Liquidator claims : 

(1) A Declaration that the Respondent is liable without any limitation 
of liability for all the debts of the Company, amounting to the sum of 


(2) If necessary an account of the debts of the Company. 

(3) Payment by the Respondent of the said sum of £ .or other 

the sum for which he may be found responsible. 

(4) Costs. 

(5) Further or other relief. 

(Signature.) 

Delivered the.day of.. 19..., by.of 

., [Agents for.of.,] Solicitors for 

the Applicant. 


399. 

ORDER on a Summons under Section 882 of the Act (m). 

(Heading as in Form No. 165.) 

The Application by Summons dated the.. 19..., of 

.of... the Liquidator of the above-named Company, which, 

Upon Hearing the Solicitors for the Applicant and for. 

and. ; .(the Respondents to the said Summons) in Chambers, 

was adjourned to be heard in Court, coming on on the.. 

19..., and this day to be heard accordingly And Upon Hearing 
Counsel for the Applicant and for the Respondents And Upon Reading 
the said Summons, the Points of Claim and the Points of Defence. 


(m) See Practice and Procedure, p. 428, onto. 
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And Upon Hearing the evidence of.and.on 

their examination cross-examination and re-examination taken orally 
before this Court on the hearing of the said Application. 

This Court Doth Declare that the Respondent the said.. 

as a Director of the said Company, was knowingly a party to the carrying 
on of the business of the said Company with intent to defraud Creditors 
of the said Company and is personally responsible without any limitation 
of liability for debts of the said Company amounting to £ . 

And It Is Ordered that the Respondent, the said.. do 

pay to the Applicant, the said., as such Liquidator the said 

sum of £ . 

And It Is Ordered that the Respondent, the said.. do 

pay to the Applicant, the said.. his costs of the said Appli¬ 

cation, save in so far as the same have been increased by reason of the 

claim against the Respondent the said.. such costs to be 

taxed. 

And This Court Doth Not Think Fit to make any further Order on 
the said Application as against the Respondent the said. 

[And This Court Doth Order that the said Summons as against the 
Respondent the said.do stand dismissed out of this Court. 

And It Is Ordered that the Applicant, the said.. do pay 

to the Respondent, the said.. his costs of the said Applica¬ 

tion, such costs to be taxed. 

And It Is Ordered that the Applicant be at liberty to recover out of 
the assets of the said Company the amount of the taxed costs paid by him 
pursuant to this Order.] 


400. 

SUMMONS for leave to bring Misfeasance proceedings (n). 

[Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) for an 
order that the [Official Receiver and] Liquidator of the above-named 
Company may be at liberty to commence and prosecute proceedings 

against [.and.Directors of the above-named 

Company (or as the case may fo)] for misfeasance in such manner as he 
may be advised. 

Dated (etc., as in Form No. 168). 


401. 

SUMMONS in High Court for Misfeasance under Section 883 of the Act ( 0 ). 

(Heading as in Form No. 165.) 

Let.. of.. a [former Director (or as may 

be) (/>)] of the above-named Company, attend (etc., as in Form No. 168) 
on the hearing of an application of.. of.. [the 

(n) See Practice and Procedure, p. 429, ante. 

(0) See Practice and Procedure, pp. 426 and 429, ante. 

{p) The application may be made against any person who has taken part in the 
formation or promotion of the company, or any past or present director, manager 
or liquidator, or any officer of the company (s. 333 (1) of the Act, 3 Halsbury's 
Statutes, 2nd Edn., 715). 
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Official Receiver and] the Liquidator [or a Creditor or Contributory, as 
the case may 6o] of said Company, for :— 

1. A Declaration that the Respondent.was guilty of 

misfeasance and breach of trust in relation to the said Company as a 

Director (or as may be) in applying on the.. 19..., to his own 

use the sum of £ .. being part of the moneys of the said Company 

(or as may be). 

2. An Order that the Respondent.do pay to the Appli¬ 
cant.as such Liquidator as aforesaid [or where the Liquidator 

is not the Applicant to.as Liquidator of the above-named 

Company] the said sum of £ .. together with interest at the rate of 

4 per cent, per annum from the said., 19...down to the date 

of payment. 

3. An Order that the Respondent.do pay to the Appli¬ 

cant the costs of this application. 

Dated (etc., as in Form No. 168). 


402 . 

ANOTHER FORM of SUMMONS. 

(Heading as in Form No. 165.) 

Let..of.and.of.[former] 

Directors of the above-named Company attend (etc., as in Form No. 168) 

on the hearing of an application of.of.the 

[Official Receiver and] Liquidator of the said Company for : 

1. A Declaration that the Respondents.and. 

[former] Directors of the above-named Company were guilty of mis¬ 
feasance and breach of trust in relation to the said Company in mis- 
applying the moneys of the said Company : 

(i) In paying to the Shareholders of the said Company of a dividend 

out of capital in respect of the financial year ending.. 

I 9 *“ 

(ii) In lending without consideration and without taking any 

security £ .of the money of the said Company to 

.on the.. 19..., whereby the same 

became wholly lost to the said Company on the adjudication of 

the said.bankrupt on the.day of. 

19.... 

2. An Order that all necessary accounts and inquiries may be taken 

and made for ascertaining what sums the said.and. 

are liable to contribute to the assets of the said Company by way of 
compensation for such misfeasance and breach of trust in paying a 
dividend out of capital as aforesaid. 

3. An Order that the said.and.do jointly and 

severally contribute to the assets of the said Company and do pay to 

the Applicant.as such Liquidator as aforesaid all such sums 

as they may be found liable to contribute to such assets on taking and 
making such accounts and inquiries as aforesaid, together with the sum 

of £ .lent to the said.as aforesaid with interest on such 

sums at the rate of ...per cent, per annum as from the several dates when 
the said sums were respectively wrongfully paid away until the date of 
repayment. 
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4. An Order that the said.and.do pay the 

costs of and incidental to this application. 

5. Such other order may be made in the premises as this Court may 
think fit. 

Dated (etc., as in Form No. 168). 


403 . 

NOTICE OF MOTION in Courts other than the High Court for Misfeasance 
under Section 333 of the Act, 1948 (q). 

(Heading as in Form No. 165.) 

Take Notice that this Court will be moved before [His Honour Judge 

.at (specifying the address of the Court) ] on.day the 

.day of., 19..., at the [sitting of the Court, or if a time 

has been appointed, at.o'clock in the.noon] or so soon there¬ 
after as Counsel can be heard by Counsel on the part of.the 

[Official Receiver and] Liquidator of the above-named Company (or as 
the case may be) for (r) : 

1. A Declaration that the Respondent.of. 

who took part in the formation and promotion of the above-named 
Company and subsequently acted as a Director thereof was guilty of 
misfeasance and breach of trust in relation to the said Company in 
obtaining and retaining for his own use and benefit out of moneys paid 
by the said Company on its formation for the acquisition of its premises 
at.on.. 19..., the sum of £ .(s). 

2. An Order that the Respondent.do pay to the Applicant 

.as such [Official Receiver and] Liquidator the said sum of 

£ .together with interest thereon at the rate of.per cent, per 

annum from the said., 19..., down to the date of payment. 

3. An Order that the Respondent.do pay to the Applicant 

the costs of and incidental to this application. 

4. Such further or other order as in the premises the Court may 
think fit. 

Dated (etc., as in Form No. 169). 


404 . 

POINTS OF CLAIM under Section 333 of the Act. 

(Heading as in Form No. 165.) 

Points of Claim. 

1. The above-named Company (hereinafter called “ the Company ”) 

was incorporated under the Companies Act, 1929, on the. 

19..., with a capital of £ .divided into.shares of £1 each, of 

(q) See Practice and Procedure, p. 429, ante . 

\vS See note (p) to Form No. 401. 

(s) In the High Court the Summons must, by r. 68 (1) of the Companies (Winding- 
up) Rules, 1949, state the nature of the declaration or order for which application is 
made, and the grounds of the application. There is no corresponding provision in 
ibid., r. 69 as to notices of motion in other Courts in misfeasance proceedings, but they 
too should state exactly what is wanted, and the grounds of the application (see Re 
New Mashonaland Exploration Co., [1892] 3 Ch. 577, which decided that this should 
be done in the case of High Court summonses before the present r. 68 was made). 
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which.were at all material times issued and stood credited in the 

books of the Company as fully paid-up. 

2. By an Order dated the., 19..., the Company was 

ordered to be wound up by the Court, and by a further Order dated the 

.,19...,.(hereinafter called " the Liquidator '') 

was appointed Liquidator for the purposes of such winding-up. 

3. The Respondents.and.were at all material 

times the Directors of the Company 

4. The Articles of Association of the Company provided at all material 
times [inter alia) that the Directors should be paid by way of remuneration 
such sum as should in each year be determined by the Company in general 
meeting. 

5. On or about the.. 19..., at a Meeting of Directors held 

on that date, the Respondents drew or caused to be drawn the following 

cheques on the Company's account at the.Bank, Limited, 

.Branch : 

In favour of. 

In favour of. 

In favour of. 

The said three cheques were duly paid. 

6. In the books of the Company the said payments so effected appear 

as having been made on account of Director's remuneration in respect 
of the year ending the.. 19.... 

7. No Resolution of the Company in general meeting has been passed 

authorising the payment of the said sums or any sums by way of remunera¬ 
tion in respect of the year ending the.. 19..., and the said 

payments were made improperly and invalidly and constitute a mis¬ 
feasance and breach of trust in relation to the Company on the part of 
the Respondents as directors as aforesaid. 

And the Liquidator claims : 

(1) A Declaration that the Respondents and each of them as Directors 
as aforesaid have been guilty of misfeasance and breach of trust in 
relation to the Company by making or causing to be made the said 
payments. 

(2) An Order that the Respondents and each of them do repay to the 
Liquidator as Liquidator as aforesaid the said sums, together with interest 

at the rate of.per cent, per annum from the said.. 19... 

down to the date of payment. 

(3) Costs. 

(4) Further or other relief. 

Delivered the.day of.. 19..., by.of 

.. [Agents for.of.Solicitors for 

the Applicant A. B. 



405. 

PARAGRAPH lor inclusion in Points of Defence claiming relief under 
Section 448 of the Act (t). 

In regard to all the acts and matters referred to in the Points of Claim, 
in addition to all other defences the Respondent says that he has acted 
throughout honestly, and reasonably and if (which he denies) he has been 


(Q See Practice and Procedure, p. 430, ante. 
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guilty of any negligence, default, breach of duty, or breach of trust he 
will submit that having regard to all the circumstances of the case he 
ought fairly to be excused therefor and be relieved from his liability 
therefor by Order of the Court pursuant to Section 448 of the Companies 
Act, 1948. 


406 . 

ORDER for repayment of Fees paid to de facto Director, etc. («). 

[Heading as in Form No . 165.) 

The Application [by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named Company, for a 

declaration that.(former Directors of the said Company) were 

guilty of misfeasance in authorising and sanctioning the payment of 

certain dividends out of capital, that the said Directors and.. 

a former officer of the said Company, in making certain payments out of 
capital which ought to have been made out of profits only were guilty of 

misfeasance and that.the Auditor of the said Company, 

was guilty of misfeasance by reason of his negligence with respect to the 
preparation and audit of the accounts of the said Company for the period 

ending the.. 19..., which, Upon Hearing Counsel for the 

Applicant and the said.. and the Solicitors for. 

(the Respondents to the said Summons) in Chambers, was adjourned to 

be heard in Court, coming on on the.. 19..., to be heard 

accordingly. And Upon Hearing Counsel for the Applicant and for the 

Respondents (other than for the Respondent.) and the 

said.(in person) And Upon Reading the Order to Wind up 

the said Company dated the.. 19..., the Order dated the 

.. 19...(appointing Liquidator), the Points of Claim, the 

Particulars delivered thereunder, and the Points of Defence 

And Upon Hearing the evidence of.and.on 

their examination, cross-examination and re-examination taken orally 
before this Court on the hearing of the said Application And the 
Applicant by his Counsel abandoning his claim in respect of the payment 

of £ .to the said.mentioned in paragraph 8 of the Points 

of Claim. 

This Court Did Order that the said Application should stand for 
judgment And the said Application standing for Judgment on the 

.. 19...and this day in the paper in the presence of Counsel 

for the Applicant and for the Respondents (other than.) and 

in the presence of. (or as the case may be)y. 

This Court Doth Order (v) that the Respondent the said. 

do pay to the Applicant, the said.as such Liquidator, the 

sum of £ .being as to £ .in respect of fees retained by the 

Respondent without proper authority while acting as a de facto Director 

of the said Company, as to £.in respect of the unauthorised purchase 

by the said Company from the Respondent of the leasehold properties 
situate at.. in the County of.. and as to £. 


(w) See Practice and Procedure, p. 431, ante . 

(v) Usually a declaration will precede the order as in Forms Nos. 407-4x1. 
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in respect of the unauthorised purchase by the said Company from the 

Respondent of the leasehold premises situate at. 

And It Is Ordered that the Respondent, the said.. do 

pay to the Applicant the said.his costs of the said Applica¬ 

tion, such costs to be taxed (a). 


407 . 

DECLARATION as to Misfeasance of a Manager. 

(Heading as in Form No. 165.) 

The Application (etc., as in Form No. 406, ante, or as the case may he). 

This Court Doth Declare that the Respondent, the said.. 

a former manager of the said Company, was guilty of misfeasance and 

breach of trust in relation to the said Company in that on the. 

19..., he wrongfully obtained the sum of £ .. money of the said 

Company, and retained or applied the same for purposes other than the 
purposes of the said Company. 


408 . 

DECLARATION as to Misfeasance of person taking part in the 
promotion and Order for Repayment. 

(Heading as in Form No. 165.) 

The Application (etc,, as in Form No. 406, or as the case may be). 

This Court Doth Declare that the Respondent, the said.. 

as a person who has taken part in the formation or promotion of the said 

Company is liable and accountable for the sum of £ .obtained by 

him from the said Company on the.. 19.... 

And This Court Doth Order that the Respondent, the said.. 

do pay to the Applicant, the said.. as such Liquidator, the 

said sum of £ .. together with interest thereon at the rate of £...per 

cent, per annum from the.. 19..., to the date of payment. 

(Add order for costs as in Form No. 406.) 


409 . 

DECLARATION as to Misfeasance of a Director. 

(Heading as in Form No. 165.) 

The Application (etc., as in Form No. 406, ante). 

This Court Doth Declare that the Respondent the said. 

was guilty of misfeasance and breach of trust in relation to the said Com¬ 
pany in applying moneys of the said Company to the amount of £ . 


(a) As to costs, see 5 Halsbury's Laws (1949 Vol.) 711. 
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towards the purchase of the messuage and premises mentioned in para¬ 
graph z (a) of the said Summons, and further in paying out of the moneys 

of the said Company the sums amounting to £ .in respect of the 

said messuage and premises and of certain furniture therein. 

And This Court Doth Declare that the payments of or other dealings 
with the moneys of the said Company specified in Part II. of the Schedule 

to the said Summons and amounting to £ .to or by the said.. 

were wrongfully and fraudulently made and that each of the Respondents 
was guilty of misfeasance and breach of trust by reason thereof. 

And This Court Doth Declare that the machinery specified in Part III. 
of the Schedule to the said Summons was wrongfully purchased by the 

Respondent, the said.. out of moneys of the said Company, 

amounting to £ .. and was further wrongfully appropriated by the 

said Respondent and was taken by him out of the possession of the said 
Company, and that each of the Respondents was guilty of misfeasance and 
breach of trust in relation to the said Company by reason of such wrongful 
purchases of and other dealings with the said machinery. 

And This Court Doth Declare that in accepting on its behalf the bills 

of exchange amounting to £ .. specified in Part IV. of the Schedule 

to the said Summons in respect of which no consideration was received 

by the Company the Respondent the said.was guilty of 

misfeasance and breach of trust in relation to the said Company. 

And This Court Doth Order (etc., adding any order for repayment made , 
and as to costs , see Form No. 406). 


410 . 

DECLARATION as to Misfeasance of a Liquidator and Order for 

Repayment. 

(Heading as in Form No. 165.) 

The Application (etc., as in Form No. 406, ante). 

This Court Doth Declare that the Respondent, the said.. 

has been guilty in his capacity as Liquidator of the said Company of 
misfeasance and breach of trust in relation to the said Company by 

admitting claims made against the said Company by.. in 

respect of which the said Company was under no liability, and by paying 

out of the assets of the said Company to the said.dividends 

in respect of such claims. 

And This Court Doth Order that the Respondent the said. 

do within 14 days after service of this Order upon him repay to the assets 
of the said Company the several sums mentioned in the first column of 

the Schedule hereto, amounting altogether to £ .. being the amount 

which will be required to pay all the creditors of the said Company the 
debts due to them respectively, together with interest on such sums at the 
rate of £...per cent, per annum from the dates mentioned in the second 
column of the said Schedule until payment. 

And It Is Ordered that the Respondent, the said.. do 

pay to the Applicant, the said.. his costs of the said Applica¬ 

tion, such costs to be taxed. 
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411 . 

ORDER relating to Misfeasance of Auditor. 

(Heading as in Form No. 165.) 

The Application (etc., as in Form No. 406). 

This Court Doth Declare that the Respondent the said. 

was guilty of misfeasance in relation to the said Company by reason of 
his negligence with respect to the preparation and audit by him of the 

accounts of the said Company for the period ending the., 

19. • •, and is liable to contribute to the assets of the said Company by way 
of compensation for such misfeasance the sum of £ . 

And This Court Doth Order that the Respondent, the said., 

do forthwith or within 4 days after service of this Order upon him pay 

to the Applicant, the said., as such Liquidator at his 

office situate at.the said sum of £ ., together with 

interest at the rate of £...per cent, per annum on (1) £ .(part of the 

said sum of £ .) from the., 19..., until the date hereof, 

and (2) £ .(the balance of the said sum) from the.. 19..., 

until the date hereof. 

And the Respondents, the said.and.by their Counsel 

undertaking to withdraw their Proofs in the liquidation of the said 
Company for the balance of dividends not paid to them. 

This Court Doth Not Think Fit to make any order on the said Appli¬ 
cation as against the Respondents the said.and. 

(Then follows order as to costs ; see Form No. 407.) 


412 . 

ORDER giving liberty to proceed with Distress ( 6 ). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of. And Upon Hearing the Solicitors for the 

Applicant and for. the Liquidator of the above-named 

Company (the Respondent) And Upon Reading the Order to wind up the 

said Company dated the.. 19.... the Order dated the., 

19...(appointing Liquidator), and the Affidavit of.filed 

the.. 19.... 

It is Ordered that the Applicant be at liberty to proceed with the 
distress issued by the Applicant upon the furniture of the said Company 

at., in respect of the sum of £ .arrears of rent due to the 

Applicant in respect of the said premises. 


413 . 

ORDER on ex parte Motion restraining person from proceeding with 
Distress subject to undertaking as to damages (6). 

(Heading as in Form No. 165.) 

Upon Motion this day made unto this Court by Counsel on behalf of 
the above-named.Limited And Upon Hearing Counsel for 


(6) See Practice and Procedure, p. 431, ante. 
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.. the Petitioner named in the Petition preferred unto this 

Court in the above matters on the., 19..., And Upon Reading 

the said Petition, the Affidavit of.filed this day and the 

Exhibit therein referred to. 

And the said., Limited by its Counsel undertaking to 

abide by any order which this Court may make as to damages in case 

this Court shall be of opinion that.shall have sustained 

any by reason of this Order which the said., Limited ought 

to pay. 

This Court Doth Order that., of., be and he is 

hereby restrained until after the.day of., 19..., from 

further proceeding with the distress levied by him on the goods of the 

said., Limited without prejudice to his rights (if any) as a 

landlord. 

And the Applicant is to be at liberty to serve notice of motion for an 
injunction for the.day of.,19.... 


414 . 

ORDER restraining person from proceeding with Distress. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 412 or 413). 

This Court Doth Order that the Respondent, the said.. 

be and he is hereby restrained from further proceeding with the distress 
levied by him on the goods of the said Company, and from levying any 
other distress on the goods of the said Company in respect of any rent 

which accrued due to him from the said Company before the.. 

19.... 


415 . 

ORDER restraining person from proceeding with an Execution. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 412 or 413). 

This Court Doth Order that the said.Limited be and it 

is hereby restrained from further proceeding with the execution levied 
under the Judgment of the [Mayor's and City of London Court or 
.County Court] dated the.. 19.... 

And It Is Ordered that the costs of the said.. Limited of 

this Motion be taxed and that the amount of such costs when taxed be 
added to the amount of the said Judgment and that the costs of the said 

.of this Motion [and of the Motion made in the above matters 

on the.. 19...] be taxed and that the amount of such costs 

when taxed be included in the costs of the winding-up of the above-named 
., Limited. 
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416 . 

ORDER setting aside rights conferred on Liquidator by Sections 325 and 

326 of the Act. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 412). 

It Is Ordered that the rights conferred by Sections 325 and 326 of the 
above-mentioned Act on the Respondent as such Liquidator in respect of 
an execution issued by the Applicant against the goods and chattels gf 

the said Company be set aside and that the Applicant the said. 

be entitled to retain against the Respondent as such Liquidator the benefit 
of the Writ of fieri facias issued at the instance of the Applicant on the 

.. 19..., in an action in the Queen’s Bench Division of the 

Court intituled.endorsed to levy the sum of £ .and 

interest and costs. 

And It Is Ordered that the costs of the Applicant the said. 

of the said Application be taxed and paid out of the assets of the said 
.. Limited. 


13. Disclaimer of Onerous Property. 

Section 323 of the Act (3 Halsbury’s Statutes, 2nd Edn., 705) gives 
power to a Liquidator to disclaim property of the Company consisting 
of land of any tenure burdened with onerous covenants, shares or stock in 
Companies, unprofitable contracts, and any other property that is un¬ 
saleable or not readily saleable by reason of its binding the possessor 
thereof to the performance of any onerous act or to the payment of money. 

The Section corresponds closely to section 54 of the Bankruptcy Act, 
1914 (2 Halsbury’s Statutes, 2nd Edn., 389) and for Precedents of appli¬ 
cations under that section see 4 Ency. Court Forms 410 et seq. An 
important difference, however, is that the Liquidator requires the leave 
of the Court before he can disclaim in all cases, whereas the Trustee in 
Bankruptcy only requires leave in certain cases as to leasehold property. 
Further, it must be remembered, that on a bankruptcy, the bankrupt’s 
property vests in the Trustee, whereas it does not vest in the Liquidator 
on a winding-up, unless a Vesting Order is made (as to which see pp. 413 
et seq.), but remains vested in the Company. In bankruptcy leave to 
disclaim is freely granted (see the cases cited in 2 Halsbury's Laws (2nd 
Edn.) 257, 258) but it was pointed out by Maugham, J., in Re Katherine 
et Cie, Ltd., [1932] 1 Ch. 70, at p. 74, that the winding-up of a company 
does not effect a cessio bonorum, and that the property of the company 
remains vested in the company as before, whilst in a bankruptcy the 
property of the bankrupt vests in the trustee; it follows that a trustee in 
bankruptcy, if he does not disclaim the property, is or may be personally 
liable, whereas in the liquidation of a company property not disclaimed 
by the Liquidator remains vested in the company and the Liquidator 
does not incur the smallest liability. At p. 78 Maugham, J., said that 
in his opinion the Court may properly balance the advantages and dis¬ 
advantages of a disclaimer to be gained by the Liquidator in the liquida¬ 
tion of the assets and by persons affected by the disclaimer. In the case 
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in question he held that as the lessors would suffer substantial injury if 
the disclaimer were allowed (there were guarantors of the lease whom 
the disclaimer would have discharged), the Court in the exercise of its 
discretion would not allow the disclaimer. 

The application for disclaimer is made by the Liquidator but the sec¬ 
tion contains provisions whereby persons interested in the property may 
by application in writing require the Liquidator to decide within a specified 
period whether or not he will disclaim (sub-section (4)). Sub-section (1) 
of section 323 imposes a time limit within which an application for 
disclaimer must be made, see Practice and Procedure, note (2) to Item 3, 

p. 465* P ost - 

The section also contains provisions whereby any person who is, as 
against the Liquidator, entitled to the benefit or subject to the burden of 
a Contract made with the Company may apply to the Court to rescind 
the Contract (sub-section (5)), and for persons interested to apply for a 
vesting order in respect of any disclaimed property and in the case of 
leasehold property allowing persons claiming under the company as 
underlessees or mortgagees by demise (including chargees by way of legal 
mortgage) to be excluded from any such vesting order (sub-section (6)). 


PRACTICE AND PROCEDURE 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

J 

as, 

M O' . 

• W M 

I 

Where notice has been given to the Liqui¬ 
dator to elect whether he will disclaim :— 

Note : For notice to Liquidator to elect, see 
Form No. 417. 

(a) Give notice of intention to apply to 
the Court for leave to disclaim. 

Note : The Liquidator has 28 days, or such 
other period as may be allowed by the 
Court, after receipt of the notice to elect to 
give notice of his intention to apply to the 
Court and if he does not do so he is pre¬ 
cluded from disclaiming such property and 
the Company is deemed, in the case of a 
contract, to have adopted such Contract 
(s. 323 (4) of the Act; 3 Halsbury's Statutes, 
2nd Edn., 705). 

(b) Where an extension of the twenty- 
eight day period is required :— 

(i) Issue Summons for extension 
of time pursuant to Com¬ 
panies (Winding-up) Rules, 
1949, r. 225. 

Note : The Summons is ex parte and should be 
issued before the 28 days expire and be sup- 

418 

419 

1 

2 

5 h 

12 
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ported by an Affidavit explaining why the 
Liquidator is unable to give notice of in¬ 
tention to make the application to disclaim 
within the 28 days prescribed by s. 323 (4) 
of the Act. 

(ii) Attend hearing of Summons 
before the Registrar and on 
Order being made :— 

(iii) Prepare draft of Order, lodge 

fair copy and obtain appoint¬ 
ment to settle. 420 1 — — 

(iv) Attend to settle. 

(v) Lodge two engrossments of 
Order together with settled 

draft. 420 2 5/- 19 

2 Where necessary obtain Statement of 
interest from persons claiming interest 
in property pursuant to Companies 

(Winding-up) Rules, 1949, r. 75 (3). 421 — — — 

3 Issue Summons for leave to disclaim. 422 2 5/- 12 

Notes : (1) The application is by ex parte sum¬ 
mons (Companies (Winding-up) Rules, r. 75 | 

(I)). 

(2) Section 323 (1) of the Act (3 Hals- 
bury’s Statutes, 2nd Edn., 705) imposes a 
time limit of 12 months after the commence¬ 
ment of the winding-up, or, where any 
property has not come to the knowledge of 
the Liquidator within one month after the 
commencement of the winding-up, 12 
months after he has become aware thereof, 
or in either case such extended period as 
may be allowed by the Court. 

4 File Affidavit in Support. 423 1 2/6 101 

Notes: (1) The Affidavit must show who are 
the parties interested and what their 
interests are (Companies (Winding-up) 

Rules, 1949, r. 75 (1)) and should state 
whether or not the Company is solvent and 
set out the full facts relating to the property 
the subject of the application. And see Re 
Katherine et Cie, Ltd., [1932] 1 Ch. 70, 

, referred to on p. 463, ante . 

(2) Any application under sub-s. (6) of 
s. 323 of the Act (3 Halsbury’s Statutes, 

2nd Edn., 705) for an Order for the vesting 
of any disclaimed property in or the 
delivery of any such property to any person 
shall be supported by the Affidavit filed on 
the application for leave to disclaim such 
property (Companies (Winding-up) Rules, 

C.F. VIA 


2 H 


Fees 

, 1930. 
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1949, r. 76 (i), and see Note to Item 8 
below). 

5 Attend hearing of Summons before 
Registrar. 

Note: On the hearing of the Summons the 
Court wiU give such directions as it sees fit 
and in particular directions as to the notices 
to be given to the parties interested or any 
of them and the Court may adjourn the 
application to enable any such party to 
attend (Companies (Winding-up) Rules, 
* 949 # r. 75 W )• 

6 Serve any notices in accordance with the 
Registrar's directions. 

7 Supply on demand and against payment 
for same, copies of Summons and Evidence 
in Support to persons to whom notice has 
been given. 

8 Attend adjourned hearing before the 
Registrar and on Order being made :— 

(i) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle. 

(ii) Give notice of appointment to 
settle where necessary. 

(iii) Attend to settle. 

(iv) Where any persons served with 
notices did not appear on the ad¬ 
journed hearing, file Affidavit 
proving due compliance with the 
directions as to Notices. 

(v) Lodge two engrossments of Order 
together with settled draft. 

Note: Where the application relates to lease¬ 
hold property and there is any mortagee by 
demise (including a chargee by way of legal 
mortgage) or under-lessee of such property 
it is the practice wherever possible to deal 
with any application for a vesting order on 
the hearing of the application for leave to 
disclaim and if necessary the Registrar will 
grant a further adjournment to enable notice 
to be given to such mortgagee or under-lessee 
requiring him to elect whether he wishes to 
apply for a vesting order or to be excluded 
from all interest in and security upon the 
property. And see Companies (Winding- 
up) Rules, X949, r. 76 (2) and Form No. 427 
I for exclusion Order. 



1930. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930. 

1 Fee No. 

9 

File Disclaimer in Chambers. 

428 

I 

2/6 

IOI 

10 

Note : Where a Liquidator disclaims a lease¬ 
hold interest he must forthwith file the 
disclaimer at the office of the Registrar. 
The Disclaimer must contain particulars of 
the interest disclaimed and a statement of 
the persons to whom notice of the dis¬ 
claimer has been given. Until the Disclaimer 
is filed by the Liquidator the Disclaimer 
is inoperative (Companies (Winding - up) 
Rules, 1949. r. 75 (2)). 

Give Notice of Disclaimer to all interested 
parties. 

Note : See Note to Item 9 above. 

429 





417 . 


NOTICE to Liquidator to elect whether he will Disclaim (c). 


(Heading as in Form No. 165.) 

I hereby give you notice that the above-named Company was, at the 
time of the making of the Winding-up Order herein, [the Lessee of the 
property described in the Schedule hereto, and as Lessor of the same (or 
as the case may be)*y I hereby require you pursuant to the provisions of 
Section 323 (4) of the Companies Act, 1948, within 28 days after the receipt 
of this notice to decide whether you will disclaim the said [Lease (or as 
may be )J and, if you decide to disclaim as aforesaid, to give me notice 
within the said 28 days of your intention to apply to the Court for leave 
to disclaim accordingly. 


Dated this.day of.,19.... 


*.> 

Liquidator of the 
above-named Company, 
of. 


(Signature.) 

of.[Lessor of the said 

property or Solicitors for.. 

of.... Lessor of the said 

property (or as the case may be)\ 


Schedule. 

(Here set out particulars of property , lease , rent , etc.) 


(c) See Practice and Procedure, p. 464, ante. 
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418 * 

NOTICE by Liquidator o! intention to apply to Court tor leave to Disclaim. 

(Heading as in Form No. 165.) 

Take notice that I intend to apply to the Court for leave to disclaim 
the [Lease (or as the case may be )2 referred to in the notice given by you 
to me as Liquidator of the above-named Company. 

To.. (Signature.) 

°*. Liquidator of the said Company, 

of. 


419 . 

SUMMONS tor extension ot time for giving notice of application for leave 

to Disclaim (d). 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) for an order 
that the applicant as Liquidator of the above-named Company may be 
at liberty within 28 days of the order to be made hereon to give notice 

to.of.of his intention to apply to the Court for 

leave to disclaim the [lease of the premises known as.situate 

at.of which the said.is the Lessor (or as the case 

may be) 2 - 

Dated (etc., as in Form No. 168.) 


420 . 

ORDER extending the time for Disclaimer. 

(Heading as in Form No. 165.) 

Upon the Application, etc. 

It Is Ordered that the Applicant as such Liquidator be and he is hereby 

allowed a further period of 28 days from the.. 19,... within 

which he may give notice to the said.of his intention to apply 

to the Court for leave to disclaim the [lease of the premises known as 

.situate at.of which the said.is 

the Lessor (or as the case may be)"\. 


421 . 

STATEMENT of interest under r. 75 (3) of the Companies (Winding-up) 

Rules, 1949. 


(Heading as in Form No. 165.) 

To the Liquidator of the above-named Company. 

With reference to your request that I should state my interest in 

the Lease dated the.. 19..., and made between. 

of the one part and the said Company of the other part, take notice that 


(d) See Practice and Procedure, p. 464, ante. 
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I claim to be interested therein Tas underlessee of.(part of 


the premises demised by the said lessee) under a Sublease thereof dated 

the.. 19..., and made between the said Company of the one 

part and me of the other part for a term of.years from the.. 

19..., at an annual rent of £. {or as the case may be)]. 

(Signature.) 


422 . 

SUMMONS for leave to Disclaim (e). 

(Heading as in Form No . 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the 

hearing of an application of., the Liquidator of the above- 

named Company, for an order pursuant to Section 323 of the above- 
mentioned Act that the Liquidator [notwithstanding that the time limited 
therefor by Section 323 (1) of the above-mentioned Act, has expired] (/) 

may be at liberty to disclaim [the Contract dated the., 19..., 

and made between.of the first part, .of the 

second part, and the said Company of the third part or the Lease dated 

the.. 19..., and made between.of the one part 

and the said Company of the other part of the premises known as. 

for a term of .years from the. 19..., at a rental of 

£ .per annum or as may be] and that the costs of this application 

may be provided for. 

Dated (etc., as in Form No. 168). 


423 . 

AFFIDAVIT in support of Summons for leave to Disclaim a Lease (g). 

(Heading as in Form No . 168.) 

1, .. of (here insert the address and a description of the 

deponent) make oath and say as follows : 

1. I am the Liquidator of the above-named Company (hereinafter 

referred to as the Company), having been so appointed by Order of this 
Court dated the.. 19.... 

2. By a [Lease (or as may be)] dated the.day of.. 

19..., made between.of the one part and the Company of 

the other part the said.demised unto the Company all 

that (specify shortly the effect of the lease, and the rent, mentioning any 
special covenants). The said Lease is now produced and shown to me 
marked “.”. 

3. The premises so demised to the Company were used by them for 
the purposes of (specify what) but have not been occupied or used by the 

Company since the month of.. 19... (etc., as the case may be) 

nor are there any goods and chattels of the Company thereon (h). 

(e) See Practice and Procedure, p. 465, ante. 

(/) See Practice and Procedure, Note (2) to Item 3, p. 465, ante. 

(g) See Practice and Procedure, p. 465, ante. 

(A) This should be stated, if it is the fact, as it shows that there is no possibility 
of the lessor distraining, with leave of the Court, under s. 231 of the Act (3 Halsbury’s 
Statutes, 2nd Edn., 648), for rent which may become due. 
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4. I have [not endeavoured to sell the said Lease nor is the same 
having regard to the rent payable and the terms thereof a profitable lease 
nor have I entered into possession of the premises thereby demised or 
exercised any act of ownership in relation thereto (or as the case may be\ (i). 

5. The said Lease is of no benefit to the Company, its Creditors or 
Shareholders, and to the best of my knowledge, information and belief 
there are no persons interested in the said lease except the Company and 

.the lessors as aforesaid (or as the case may be, stating any 

advantages sought to be attained by the disclaimer, etc., and how it would 
affect other people). 

6 . (If the disclaimer is out of time, facts in explanation on which the 
Court may be properly be asked to extend the time should be stated) (k). 

6. [On the.. as Liquidator, I received a letter dated the 

.. 19..., from Messrs.of., Solicitors 

for the said.. asking whether or not it was my intention to 

disclaim the said contract. The letter is now produced and shown to 

me marked “.”. On the.day of.. 19..., [(within 

28 days of the last mentioned date, or if the Court has extended the time add) 
by leave of the Court notwithstanding that 28 days had elapsed since the 

receipt by me of the said notice] I gave notice to the said.of 

my intention to make this application to the Court. The said notice is 
now produced and shown to me and marked “.”]. 

7. The assets of the Company are insufficient to meet the claims of 
creditors (or as the case may be). 

8. In these circumstances I respectfully ask for leave to disclaim the 

said Lease and that the said.should be allowed to prove for 

the loss suffered by reason of the said disclaimer along with the other 
creditors. 

Sworn, etc. 


424 . 

NOTICE to parties interested in the property in respect of which the 
application to Disclaim is made (l). 

(Heading as in Form No. 165.) 

Notice is hereby given that on an application to the Court by me, as 
Liquidator of the above-named Company for leave to disclaim a Lease to 
the above-named Company dated (etc., as the case may be) the Court 

adjourned the matter until the.day of.. 19..., for 

notice to be given to you. 

If you desire to be heard on the application you should attend the 
adjourned hearing before the [Registrar Companies Court at Room 33, 
Bankruptcy Buildings, Carey Street, London (or as the case may bey\ on 

.day the.day of.. 19..., at.o'clock,. 

noon, either in person or by your Solicitor or Counsel. 


(•) There may be a disclaimer even if the Liquidator has endeavoured to sell 
or has taken possession, or has exercised acts of ownership (see s. 323 (z) of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 703), but the Affidavit should state what the 
real facts are. 

{k) See Practice and Procedure, Note (2) to Item 3, p. 465, ante. 

(!) See Practice and Procedure, p. 466, ante. 
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Copies of the Summons and of the evidence in support will be supplied 

to you by my Solicitors, Messrs., on payment of the 

regulated charge for the same. 

(Signature.) 

Liquidator. 

To. 

of. 


425 . 

ORDER giving liberty to Disclaim Contracts with variation giving liberty 
to Disclaim a Lease (m). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.the Liquidator of the above-named Com¬ 
pany, [And Upon Hearing Counsel for the Applicant and for. 

(a party interested and appearing by direction of the Court) and no one 

appearing for or on behalf of.(a party interested) although 

he has been duly served with notice of the said Application pursuant to 

the directions of the Court as by the Affidavit of.filed the 

.. 19..., appears And Upon Reading the Order to wind up 

the said Company dated the.. 19..., the Order dated the 

.. 19... (appointing Liquidator), the Affidavit of. 

filed the.. 19..., the Affidavit of.filed the 

.. 19..., and the Exhibits in the said Affidavits respectively 

referred to (Exhibits " C ” and “ D ” to the first-mentioned Affidavit 
being respectively the Contract and the Deed of Assignment hereinafter 
mentioned) (or as the case may be )]. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
disclaim [the Contract and the Deed of Assignment, particulars of which 

are set forth in the Schedule hereto, or the Lease dated the.. 

19..., and made between the said.of the one part and the said 

Company of the other part in respect of the premises known as. 

for the term of.years from the.. 19..., at a 

yearly rent of £ . [upon the following terms, namely that the 

Applicant as such Liquidator do pay to.out of the assets of 

the said Company the sum of £ .being the rent of the said premises 

from the.. 19... to the.. 19...] [and that he give 

up possession of the said premises (if applicable(or as the case may be, 
setting out any terms imposed by the Court)! (n). 

And It Is Ordered (here set out any Order as to costs). 

The Schedule before referred to. 

(1) Contract dated the.. 19..., made between.. 

Limited (therein called “ the suppliers ”) of the first part,.. 

Limited (therein called " the purchasers ”) of the second part,.. 

and.(therein called “ the guarantors ”) of the third part for the 

(n») See Practice and Procedure, p. 466, ante. 

(n) The Court on granting leave to disclaim may impose such terms as a condition 
of granting leave and make such other order in the matter as the Court thinks just 
(s. 323 (3) of the Act), 3 Halsbury's Statutes, 2nd Edn., 705). In bankruptcy cases 
a common term, where the trustee has been in occupation with a view to making a 
profit, is the payment of rent {Re Turner , Ex parte Ladbury (1881), 17 Ch. D. 532 ; 
Re Knight , Ex parte lsherwood (1882), 22 Ch. D. 385). 
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supply by the suppliers to the purchasers of.manufactured 

under letters patent No.at the price and on the terms therein 

mentioned. 

(2) Deed of Assignment dated the..., 19..., made between 

.. Limited (therein called " the suppliers ”) of the first part, 

.. Limited (therein called " the purchasers ”) of the second 

part, and.and.(therein called “ the guarantors ”) 

of the third part, and.. Limited (therein called " the Com¬ 

pany ”) of the fourth part, whereby the suppliers assigned their benefit 

in the said Agreement dated the.. 19..., to the Company 

absolutely. 


426 . 

AFFIDAVIT proving due compliance with the directions as to Notices (0). 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the deponent ), 

make oath and say as follows : 

1. Pursuant to directions given by the Registrar in these proceedings 

on the.. 19..., I did on the.. 19..., before the 

hour of.o'clock in the.noon personally serve notice of the 

adjourned application to disclaim the [Lease or Contract] dated the 

.. 19..., on [the guarantor named in the said Contract or 

as may be'J at. 

2. I did on the said.. 19..., also serve notice of the said 

adjourned application on.. Limited by posting the same in a 

prepaid letter or envelope addressed to the said.. Limited at 

.being the registered office of the said.. Limited 

at the post office situate at.between the hours of.and 

.o'clock in the.noon on the said.. 19.... 

3. A copy of the notice so served as aforesaid [together with 

acknowledgments of service from the said.] is now produced 

and shown to me [tied together in a bundle and] marked ". 

Sworn, etc. 


427 . 

ORDER excluding Under-lessee from all interest in and security upon 

Disclaimed property. 

(Heading as in Form No. 165.) 

Whereas it appears by the Affidavit of.and the Affidavit 


of.filed respectively in the above matters on the, 

19..., and the.. 19... that:— 


By a Lease dated the.. 19..., and made between the Appli¬ 

cant A. B., Limited of the one part and the above-named C. D., Limited 
(hereinafter called “ the Company ") of the other part the premises com- 


( 0 ) See Practice and Procedure, p. 466, ante . 
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prising.were demised unto the Company for a term of.... 

years from the.. 19..., at a rental Of £ .per annum. 

By a Tenancy Agreement under hand dated the., 19..., 

and made between the Company of the first part the Respondent E. F., 
Limited of the second part and G. H. of the third part in consideration 
of the payment therein made and the covenants and conditions therein 
named the Company demised the said premises to the Respondent E. F., 
Limited. 

[And Whereas on the.19..., the Company duly passed 

an Extraordinary Resolution that it be wound up voluntarily and that 
.be appointed Liquidator thereof or as the case may he \. 

And Whereas the said.was by Order dated the., 

19..., given leave to disclaim the said Lease 

And Whereas the said.as such Liquidator on the., 

19..., gave notice of intention to disclaim the said Lease and by writing 

under his hand dated the.. 19..., disclaimed the said Lease 

and such Disclaimer was duly filed in these proceedings on the.. 

19..., and on or about the., 19..., notice of such Disclaimer 

was served upon the Applicant A. B., Limited. 

Now Upon the Application by Summons dated the.. 19..., 

of the said A. B., Limited whose registered office is situate at. 

And Upon Hearing the Solicitors for the Applicant and for the 
Respondent 

And Upon Reading the said Order dated the., 19..., the 

said Disclaimer filed the.. 19..., the said Affidavit of. 

filed the.. 19..., the said Affidavit of.filed the 

.. 19..., and the Exhibits in the first mentioned Affidavit 

referred to. 

And the Respondent the said E. F., Limited by its Solicitors this day 
not electing to apply for a vesting order in respect of the said premises. 

It Is Ordered that the Respondent the said E. F., Limited be and it is 
hereby excluded from all interest in and security upon the said premises. 


428 . 

DISCLAIMER {p)> 

{Heading as in Form No . 165.) 

Pursuant to an Order of the Court dated the.day of., 

19.. .. 

I,., the Liquidator of the above-named Company, hereby 

disclaim all interest in the Lease dated the.day of.. 

19.. ., whereby the premises {here insert description of the property dis¬ 
claimed) were demised to.at a rent of £ .per annum for 

a term of. 

Notice of this disclaimer has been given to. 

Dated this.day of. ,19.... 

Liquidator. 


(p) This is Form 35 in the Appendix to the Companies (Winding-up) Rules, 1949, 
and is to be used with such variations as circumstances may require {ibid., r. 75 (2) 
and see Practice and Procedure, p. 467, ante). 
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429 . 

NOTICE of Disclaimer of Lease (9). 

{Heading as in Form No. 165.) 

Take notice that, pursuant to an Order of the Court dated the. 

day of. . 19..., I, ., the Liquidator of the 

above-named Company, by writing under my hand bearing date the 

.day of.. 19..., disclaimed all interest in the Lease 

dated the.day of.. 19..., whereby the premises (here 

insert description of the property disclaimed) were demised to. 

at a rent of £ .per annum for a term of. 

The above-mentioned disclaimer has been filed at the office of the 
Registrar at (here state address). 

Dated this.day of.. 19.... 

To. 

(Address.) 

Liquidator. 

(Address.) 


14. Creditors: Proof of Debt and Dividends. 

I. Proof of Debt. Section 316 of the Act (3 Halsbury's Statutes, 2nd 
Edn., 697) provides that in every winding-up (subject, in the case of 
insolvent companies, to the application of the law of bankruptcy—see 
below) all debts payable on a contingency, and all claims against the 
Company, present or future, certain or contingent, ascertained or sounding 
only in damages, are admissible to proof against the Company, a just 
estimate being made, so far as possible, of the value of such debts or claims 
as may be subject to any contingency or sound only in damages or for 
some other reason do not bear a value. Rule 101 of the Companies 
(Winding-up) Rules,i949, provides that a Creditor may prove for a debt 
not payable at the date of the Winding-up Order or Resolution, as if it 
were presently payable, and may receive dividends equally with the other 
creditors, deducting only thereout a rebate of interest at the rate of 5 per 
centum per annum computed from the declaration of a dividend to the 
time when the debt would have become payable according to the terms 
on which it was contracted. 

Rule 100 of the Companies (Winding-up) Rules, 1949, provides that 
on any debt or sum certain, payable at a certain time or otherwise, 
whereon interest is not reserved or agreed for, and which is overdue at 
the date of the commencement of the winding-up, the creditor may prove 
for interest at a rate not exceeding four per cent, per annum to that date 
from the time when the debt or sum was payable, if the debt or sum is 
payable by virtue of a written instrument at a certain time, and if payable 
otherwise, then from the time when a demand in writing has been made, 
giving notice that interest will be claimed from the date of the demand 
until the time of payment. 

In the winding-up of an insolvent company registered in England the 


(q) This is Form 36 in the Appendix to the Companies (Winding-up) Rules, 1949, 
and is to be used with such variations as circumstances may require [ibid., t. 75 (2), 
and see Practice and Procedure, p. 467, ante). 
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same rules shall prevail and be observed with regard to the respective 
rights of secured and unsecured creditors and to debts provable and to the 
valuation of annuities and future and contingent liabilities as are in force 
for the time being under the law of bankruptcy in England with respect 
to the estates of persons adjudged bankrupt, and all persons who in any 
such case would be entitled to prove for and receive dividends out of the 
assets of the Company may come in under the winding-up and make such 
claims against the Company as they respectively are entitled to by virtue' 
of this provision (section 317 of the Act; 3 Halsbury’s Statutes, 2nd Edn., 
698). As to cases on the debts provable in a winding-up, see 5 Halsbury’s 
Laws (1949 Vol.), 739-744 and as to the application of the Bankruptcy 
Rules, see 5 Halsbury's Laws (1949 Vol.) 744-748 and 2 Halsbury’s Laws 
(2nd Edn.), 262-281. 

Section 319 of the Act (3 Halsbury’s Statutes, 2nd Edn., 698) sets out 
the priority in which debts are to be paid after the secured creditors have 
been satisfied, and see 5 Halsbury’s Laws (1949 Vol.) 748-755. 

II. Dividends to Contributors. Rule 119 of the Companies (Winding-up) 
Rules, 1949, contains the procedure to be followed, and see Practice and 
Procedure, pp. 483 et seq. Regulation n of the Board of Trade Regulations 
made under Rule 224, dated 20th April, 1949 (see Buckley , 12th Edn., 
p. 1210), should also be consulted both as to payment through the Bank 
of England and through a Special Bank. 

PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

i 

Precedent 

No. 

No. of Copies 
required. 

w 

£ 

(A © 

IS & . 
£ M 0 

• « ^ 
O w w 

c* 0 

I. 

A. Proof of Debt. 

The forms applicable are :— 

(i) Proof of debt—General form. 
Form 59 in the Appendix to the 
Companies (Winding-up) Rules, 



1/- 



1949, must be used. 

Notes : (i) In a winding-up by the Court every 
Creditor must, subject as in the Rules pro¬ 
vided, prove his debt, unless the Judge in 
any particular winding-up gives directions 
that any creditors or class of creditors are to 
be admitted without proof (Companies 
(Winding-up) Rules, 1949, r. 91). 

(2) The debt may be proved in any 
winding-up by delivering or sending through 
the post the Affidavit verifying the debt. 
In a winding-up by the Court the Affidavit 
must be so sent to the Official Receiver or 
if a Liquidator has been appointed, to the 
Liquidator (Companies (Winding-up) Rules, 
1949. r. 92). 

(3) The Affidavit proving the debt may 
be made by the creditor himself or by some 
person authorised by or on behalf of the 


I 

150 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 


creditor. If made by a person so authorised, 
it must state his authority and means of 
knowledge (Companies (Winding-up) Rules, 
1949, r. 93). In a winding-up by the Court 
the Affidavit may be sworn before an Official 
Receiver, or Assistant Official Receiver, or 
any Officer of the Board of Trade or any 
Clerk of an Official Receiver duly authorised 
in writing by the Court or the Board of Trade 
in that behalf (ibid., r. 96). Rule m also 
provides that for the purpose of any of his 
duties in relation to proofs, the Liquidator, 
in a winding-up by the Court, may admin¬ 
ister oaths and take affidavits. Neither 
a police magistrate nor a justice of the 

1 peace may administer an oath or take an 

affirmation in England for use in the Sup¬ 
reme Court. See Commissioners for Oaths 
Act, 1889 ; 9 Halsbury’s Statutes, 2nd Edn., 
606. 

(4) The Affidavit proving the debt 
must contain or refer to a statement of 
account showing the particulars of the 
debt, and specify the vouchers, if any, by 
which the same can be substantiated. 
The Official Receiver or Liquidator to 
whom the Proof is sent may at any time call 
for the production of the vouchers (Com¬ 
panies (Winding-up) Rules, 1949, r. 94). 
The Affidavit must also state whether the 
creditor is or is not a secured creditor [ibid., 
r. 95 .) 

(5) A Creditor, unless the Court orders 
otherwise, bears the cost of proving his 
debt (Companies (Winding-up) Rules, 1949, 
r. 97 )- 

(6) A Creditor proving his debt must 
deduct therefrom (a) any discount which 
he may have agreed to allow for payment 

1 in cash in excess of 5 per cent, on the net 

amount of his claim and (b) all trade dis¬ 
counts (Companies (Winding-up) Rules, 

| 1949 , r. 98). 

(7) Unless the Official Receiver or 
Liquidator in any special case otherwise 
directs, formal proof is not required of the 
debts mentioned in s. 319 (1) (e) of the Act 
(which relates to amounts due in respect of 
contributions payable by the Company as 
employer under the National Insurance 
(Industrial Injuries) Act, 1946, or the 
National Insurance Act, 1946, and Acts 
superseded thereby) (Companies (Winding- 
up) Rules, 1949, r. 102). 

(8) As to proof in respect of Income Tax 
and Land Tax see Part II of the Regulations 
dated 20th April, 1949, made by the 




' 
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No. 


Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Board of Trade under r. 224 of the Companies 
(Winding-up) Rules, 1949 (see Buckley , 12th 
Edn., p. 1211). 

(9) The fee of i/- is payable on a 
Proof above £2 (other than a Proof for 
workmen’s wages under r. 103 of the Com¬ 
panies (Winding-up) Rules, 1949) and may 
be paid by adhesive stamp (R.S.C. Fees 
Order, 1930, Fee No. 150). 

(ii) Proof of Debt of Workmen. Form 
60 in the Appendix to the Com¬ 
panies (Winding-up) Rules, 1949, 
must be used. 


I 

Notes : (1) In any case in which it appears that 
there are numerous claims for wages or 
accrued holiday remuneration by workmen 
and others employed by the Company, it 
will be sufficient if one Proof for all such 
claims is made either by a foreman or by 
some other person on behalf of all such 
creditors. Such Proof must have annexed 
thereto as forming part thereof, a schedule 
setting forth the names of the workmen and 
others, and the amounts severally due to 
them. Any Proof made in compliance with 
this Rule has the same effect as if separate 
Proofs had been made by each of the said 
workmen and others (Companies (Winding- 
up) Rules, 1949, r. 103). 

(2) No fee is-payable on the proof. 

(iii) Affidavit as to lost Document. 

430 

I 

(iv) Letter of Indemnity against 
wrong payment. 

431 

I 

Notes : (1) Where a Creditor is unable to pro¬ 
duce all the documents relating to a claim 
under r. 94 (see note (4) to form (i), p. 476, 
ante) the proof may be rejected (Re Con¬ 
stantinople and Alexandra Hotel Co, (1866), 
35 Beav. 349 ; 10 Digest 951, 6509). 

(2) It is however the practice for the 
Liquidator or Official Receiver to accept an 
Affidavit from the Creditor as to the missing 
document provided a full indemnity against 
wrong payment is also given by the Creditor. 

(3) The forms provided are based on the 
Form O.R. C.A. 313 of the forms used by 
the Official Receiver in Winding-up. 

(v) Advertisement of time fixed for 
Creditors to prove. 

432 


(vi) Notice to Creditors to prove. 
Form No. 432, can be adapted. 

_ 

— , 

Notes : (i) Rule 124 of the Companies (Wind¬ 
ing-up) Rules, 1949, provides that Creditors 


1 


,w 

fa 


Nil 


. W fx3 


150 


2/6 


101 


1930. 
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must lodge their proofs in order to entitle 
them to vote at the first meeting of Creditors 
(as to which see p. 333, ante.). 

(2) Subject to the provisions of the Act 
(s. 264 of which provides that the Court may 
fix a time or times within which Creditors 
are to prove their debts or claims or be ex¬ 
cluded from any distribution made before 
those debts are proved), and unless otherwise 
ordered by the Court, the Liquidator in any 
winding-up may from time to time fix a cer¬ 
tain day, which must not be less than 14 
days from the date of the notice, on or 
before which the Creditors of the Com¬ 
pany are to prove their debts or claims, and 
to establish any title they may have to 
priority under s. 319 of the Act, or to be 
excluded from the benefit of any distribu¬ 
tion made before such debts are proved, or 
as the case may be from objecting to such 
distribution. The Liquidator must give 
notice in writing of the day so fixed by 
advertisement in such newspaper as he 
considers convenient, and in a winding-up 
by the Court to every person mentioned in 
the Statement of Affairs as a Creditor, who 
has not proved his debt, and to every per¬ 
son mentioned in the Statement of Affairs 
as a preferential Creditor whose claim to be 
a preferential Creditor has not been estab¬ 
lished and is not admitted, and in any other 
winding-up to the last known address or 
place of abode of each person, who, to the 
knowledge of the Liquidator, claims to be a 
Creditor or preferential Creditor of the 
Company and whose claim has not been 
admitted (Companies (Winding-up) Rules, 

1949, r. 106). 

2 Application for leave to dispense with 
Proof of Debt under Companies (Wind- 
ing-up) Rules, 1949, r. 91. The forms 
applicable are:— 

(i) Summons. 433 

(ii) Order giving liberty to dispense 

with proof of debt. 434 

Note: See Note (1) to form (i), p. 473, ante . 

B. Proof in respect of Negotiable Instru¬ 
ments. 

Note : Where a Creditor seeks to prove in 
respect of a bill of exchange, promissory 
note, or other negotiable instrument or 
security on which the Company is liable, 
such bill of exchange, note, instrument, or 



Order, 3930. 
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No. Steps to be Taken. 


security, must, subject to any special order 
of the Court made to the contrary, be pro¬ 
duced to the Official Receiver, Chairman 
of a meeting or Liquidator as the case may 
be, and be marked by him before the Proof 
can be admitted either for voting or for any 
purpose (Companies (Winding-up) Rules, 
1949, r. 104). 

1 Issue Summons to dispense with produc¬ 
tion of negotiable instrument. 

Note: The Summons is taken out by the 
party wishing to obtain leave dispensing 
with the necessity to produce the instrument 
and must be served on the Liquidator or the 
Official Receiver as the case may be. 

2 File Affidavit in support. 

3 Attend hearing before the Registrar and 

on Order being made :— 

(a) Prepare draft Order, lodge fair copy 
and obtain appointment to settle. 

(b) Give notice of appointment to settle. 

(c) Attend to settle Order. 

(d) Lodge two engrossments of Order 
together with settled draft. 

C. Rejection ol Proof. 

The forms applicable are :— 

(i) Notice of rejection. 

Notes : (1) The Liquidator must examine every 
Proof of debt lodged with him, and the 
grounds of the debt, and in writing admit 
or reject it, in whole or in part, or require 
further evidence in support of it. If he 
rejects a Proof he must state in writing to 
the Creditor the grounds of the rejection 
(Companies (Winding-up) Rules, 1949, 
r. 107). 

(2) The procedure followed in Re Aynek 
Syndicate , Ltd., [1936] 1 All E. R. 406 when 
the Liquidator himself took out a summons 
to have it determined whether a claim should 
be allowed is contrary to the best practice. 

(ii) Notice requiring further evidence 
in support of Proof. 

Note: See Note (z) to (i) above. 

D. Application to reverse or vary Liqui¬ 
dator’s decision on a Proof. 

The forms applicable are :— 

(i) Summons. 
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21 
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No. 


Steps to be Taken. 



cn 


fc 8 

<32 



to O 
O O* 

dS 
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(v) Order for amendment of Proofs 
by a class of Creditors. 

(vi) Order allowing secured Creditor to 
alter the valuation of his security. 

(vii) Order as to amending Proof. 

(viii) Order referring question of 

amount to Official Referee. 

(ix) Summons for extension of time for 
appealing from rejection of Proof. 

Notes : (1) See Note (1) p. 480, ante. 

(2) The Court will endorse the Order 
on the duplicate Summons, which must be 
lodged for the purpose. Fee 5/-. 


444 


445 

446 

447 

448 


10/- 


5/- 


21 


12 


E. Expunging or Reduction of Proof. 

The forms applicable are :— 

(i) Summons. 


449 


2 


51 - 


12 


Notes : (1) If the Liquidator thinks that a 
Proof has been improperly admitted, the 
Court may, on the application of the 
Liquidator, after notice to the Creditor who 
made the Proof, expunge the Proof or 
reduce its amount (Companies (Winding-up) 
Rules, 1949. r. 109). 

(2) The Court may also expunge or 
varya Proof upon the application of a Credi¬ 
tor or Contributory if the Liquidator declines 
to interfere in the matter (Companies 
(Winding-up) Rules, 1949, r. no). 

(3) In either case the application 
should be supported by Affidavit setting 
out the relevant facts. The Summons 
should be served on the creditor concerned, 
or, in the case of an application by a credi¬ 
tor or contributory, on the Liquidator. 

(4) In some cases it is possible for the 
Liquidator to obtain the consent of the 
Creditor to the variation of his Proof and in 
such cases such consent should be exhibited 
to the Affidavit in support and the applica¬ 
tion made ex parte by the Liquidator. 

(ii) Consent to variation of Proof. 

(iii) Order expunging a Proof. 

(iv) Order reducing a Proof. 


450 

45 1 

452 


2 

2 


10/- 21 
10/- 21 


F. Filing of Proofs. 

The form applicable is :— 

List of Proofs to be filed under Rule 114. 
Notes : (1) Every Liquidator in a Winding-up 
by the Court, other than the Official 
Receiver, must on the first day of every 
C.F. VIA 


453 


1 


2 1 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

(A d 

$ 


month, file with the Registrar a certified 
List of all Proofs, if*any, received by him 
during the month next preceding, distin¬ 
guishing in such lists the Proofs admitted, 
those rejected, and such as stand over for 
further consideration ; and in the case of 
proofs admitted or rejected, he must cause 
the Proofs to be filed with the Registrar 
(Companies (Winding-up) Rules, 1949, r. 114) . 

(2) Rule 105 provides that in a Wind¬ 
ing-up by the Court, all Proofs of debt that 
have been received by the Official Receiver 
must be handed over to the Liquidator, 
the Official Receiver making a list of such 
Proofs and taking a receipt thereon from 
the Liquidator. These Proofs should be 
included in the Liquidator’s first monthly list. 

(3) Where no other Liquidator is 
appointed in a Winding-up by the Court, 
the Official Receiver must, before payment 
of a dividend, file all Proofs tendered in the 
Winding-up with a list thereof, distinguish¬ 
ing in such list the Proofs which were 
wholly or partly admitted, and the Proofs 
which were wholly or partly rejected (Com¬ 
panies (Winding-up) Rules, 1949, r. 113). 






G. Extension o! time for dealing with 
Proofs by Liquidator. 

The forms applicable are :— 

(i) Summons for Order that the 
Liquidator should deal with a 
Proof of Debt in accordance with 
Rule 117. 

(ii) Summons for extension of time for 
rejecting a Proof. 

(iii) Summons to extend time for 
dealing with Proofs generally. 

Notes : (1) Subject to the power of the Court 
to extend the time under rule 223 of the 
Companies (Winding-up) Rules, 1949, a 
Liquidator in a Winding-up by the Court, 
other than the Official Receiver, within 28 
days after receiving a proof, which has not 
been previously dealt with, must in writing 
either admit or reject it wholly or in part, 
or require further evidence in support of it; 
except that where the Liquidator has given 
notice of his intention to declare a dividend 
he must within 14 days after the date men¬ 
tioned in the notice as the latest date up to 
which Proofs must be lodged, examine, and 
in writing admit or reject, or require further 
evidence in support of, every Proof which 

454 

455 

45 6 

2 

1 

5 h 

12 
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No. Steps to be Taken. m,® 

v & 
w 


has not already been dealt with, and shall 
give notice of his decision rejecting a Proof 
wholly or in part, to the creditors affected 
thereby. Where a Creditor's Proof has 
been admitted the notice of dividend is suf¬ 
ficient notification of the admission (Com¬ 
panies (Winding-up) Rules, 1949, r. 117). 

(2) Where the Official Receiver is Liqui¬ 
dator, subject to the like power of the Court 
to extend the time, he must not later than 
14 days from the latest date specified in 
the notice of the intention to declare a 
dividend as the time within which such 
Proofs must be lodged, in writing either 
admit or reject wholly, or in part, every 
Proof lodged with him, or require further 
evidence in support of it (Companies (Wind- 
ing-up) Rules, 1949, r. 116). 

(3) Applications under (i) made by a 
Creditor, would be inter partes and the 
Liquidator served accordingly. Applica¬ 
tions under (ii) and (iii) are made ex parte 
by the Liquidator. 

(iv) Affidavit in Support. 0*458 

(v) Order directing Liquidator to deal 

with a Proof. 459 

Note : In the case of Applications under (ii) 
and (iii) it is the practice for the Court to 
endorse the Order extending the time on 
the duplicate Summons, which must be 
lodged for the purpose. Fee 5/-. 

H. Dividends to Creditors. 

The forms applicable are :— 

(i) Notice to Creditors of intention to 

declare Dividend. 460 

(ii) Notice to Creditors of intention to 

declare Final Dividend. 461 

Notes : (1) Not more than two months before 
declaring a dividend the Liquidator in a 
Winding-up by the Court, must give 
notice of his intention to do so to the 
Board of Trade in order that the same may 
be gazetted, and must at the same time 
give notice to such of the creditors men¬ 
tioned in the Statement of Affairs as have 
not proved their debts; such notice must 
specify the latest date up to which Proofs 
must be lodged, which must not be less 
than 14 days from the date of such notice 
(Companies (Winding-up) Rules, 1949, 
r. 119 (1)). 

(3) As to a Creditor appealing against 



R.S.C. Fees 
3 rder, 1930. 
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rejection of his Proof after the date men¬ 
tioned above, see r. 119 (2) and section D, 
p. 479. ante. 

(3) The fee payable for gazetting the 
notice (Form 103 (4) in the Appendix to the 
Winding-up Rules) is 7/6 (Companies 
(Board of Trade) Fee Order, 1929, Fee No. 8). 

(iii) Order giving liberty to give 

notice of Dividend by Advertise¬ 
ment only. 462 2 

Notes: (1) Although rule 119 (x) (see note (x) 
to Form (ii) above) provides that notice of 
intention to declare a dividend must be given 
to such of the creditors mentioned in the 
Statement of Affairs as have not proved 
their debt, the Court has in special circum¬ 
stances dispensed with such notice and 
allowed it to be given by advertisement only. 

This was done in the case of Re Regent Fire 
and Accident Co., Ltd. (1921) (unreported), 
on which case this Order is based. 

(2) The application would be made by 
ex parte Summons and supported by an Affi¬ 
davit setting out the special circumstances. 

(iv) Notice of Dividend. 463 

Notes : (1) Immediately after the expiration 
of the time fixed by r. 119 (2) for appealing 
against the decision of the Liquidator, he 
must proceed to declare a dividend, and 
must give notice to the Board of Trade (in 
order that the same may be gazetted), and 
must also send notice of dividend to each 
creditor whose proof has been admitted 
(Companies (Winding-up) Rules, 1949, 
r. 119 (3) )• 

(2) The notice to the Board of Trade is 
Form 103 (5) in the Appendix to the Com¬ 
panies (Winding-up) Rules, 1949, and the 
fee payable for insertion in the Gazette is 
7/6 (Companies (Board of T*ade) Fees Order, 

1929, Fee No. 8, see Buckley, 12th Edn., 

p. 1199). 

(3) If it becomes necessary in the 
opinion of the Liquidator and the Committee 
of Inspection to postpone the declaration of 
the dividend beyond the limit of two 
months (see Note (1) to forms (i) and (ii) 
p. 483, ante), the Liquidator must give a fresh 
notice of his intention to declare a dividend 
to the Board of Trade in order that the 
same may be gazetted ; but it is not neces¬ 
sary for the Liquidator to give a fresh ' 
notice to such of the Creditors mentioned in 
the Statement of Affairs as have not proved 
their debts. In all other respects the same 
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No. 



procedure must follow the fresh notice as 
would have followed the original notice 
(Companies (Winding-up) Rules, 1949, 
r. H 9 ( 4 ) )• 

(v) Certified List of Proofs. 

(vi) Certified List of Proofs—special 
Bank case. 


464 

465 


Notes : (1) Upon the declaration of a dividend 
the Liquidator must forthwith transmit to 
the Board of Trade a list of the Proofs filed 
with the Registrar under r. 114 (see p. 481, 
ante). If the winding-up is in a Court other 
than the High Court the list will on pay¬ 
ment of the prescribed fee, be examined by 
the Registrar with the Proofs tendered for 
filing and if found correct will be certified by 
the Registrar. If the Winding-up is in the 
High Court, the Liquidator must, if so 
required by the Board of Trade, transmit 
to the Board of Trade, office copies of all 
lists of Proofs filed by him up to the date of 
the declaration of the dividend (Companies 
(Winding-up) Rules, 1949, r. 119 (5) ). By 
Reg. 11 of the Regulations made by the 
Board of Trade dated 20th April, 1949 (see 
Buckley , 12th Edn., p. 1210) the list must be 
certified by the Registrar, if the proceedings 
are in a Court other than the High Court, 
and by the Liquidator if the proceedings are 
in the High Court and in the latter case 
must be accompanied by office copies of the 
lists of Proofs filed. 

(2) The prescribed fee is 1/- where the 
amount applied for does not exceed £1 and 
2/6 where the amount applied for exceeds £1 
(Companies (Boardof Trade) Fees Order, 1929, 
Fee No. 6, see Buckley , 12th Edn., p. 1199). 

(3) It should be noted that the Board 
of Trade require ten days* notice to enable 
them to prepare the Payable Orders for 
dividends (Board of Trade Regulations 
dated 20th April, 1949, Reg. 11, see 
Buckley , 12th Edn., p. 1210). 

(vii) Authority to Liquidator to pay 
dividends to another person. 

Note : If a person to whom dividends are pay¬ 
able desires that they shall be paid to some 
other person he may lodge with the Liqui¬ 
dator a document in Form 68 in the Appendix 
to the Rules which shall be a sufficient 
authority for payment of the dividend to 
the person therein named (Companies 
(Winding-up) Rules, 1949, r. 119 (7)). 


466 



a a . 

H O' O 


R.S.C. 
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PRECEDENTS. 

430 . 

AFFIDAVIT as to lost document (r). 

(Heading as in Form No. 165.) 

I,.... of.. in the County of.. make 

oath and say that I have made a careful search for the [Bill of Exchange, 
Promissory Note, Deposit Note, etc.’X, the particulars whereof are under¬ 
written, in respect of which I have lodged a Proof of Debt in the above 
matter, but that I have not been able to find the same, and that I verily 
believe the same has been lost or mislaid, and I further say that I have 
not, nor hath any person by my order, to my knowledge or belief, for 

my use, in any manner parted with the said.or assigned 

my legal or beneficial interest therein or any part thereof; and that 
I am the person now legally and beneficially interested in the same and 
entitled to receive for my use all dividends in respect thereof. 


Document above referred to. 


Date. 

Names of persons appearing thereon. 

Amount. 



£ 

S. 

d. 


Sworn, etc. 


431 . 

LETTER of Indemnity against wrong payment (s). 

(Heading as in Form No. 165.) 

Sir, 

The [Bill of Exchange or other missing security X full particulars of 

which are set out in the annexed Affidavit, representing the sum of £. 

issued to.by the above-named.. in respect of 

which I did on the.day of.. 19., lodge a Proof of 

debt in the above matter, having been lost or mislaid, I [or we] hereby 
undertake, in consideration of your admitting my [or our] said proof to 
rank for dividend for the total sum of £.[subject to its being other¬ 
wise in order] without production of the said.to indemnify 

you and the above-named Company against all claims which may be 
made by any other person or persons in respect of the said [Bill of Ex¬ 
change or other missing security ] and from all loss, damage, and expense 
which the assets of the above-mentioned Company, you, or your executors, 
administrators, or assigns may sustain by reason of your making any pay¬ 
ment to me [or us] in respect of the said sum of £.and if it should 

hereafter appear that any other person or persons is or are entitled to the 


(y) See Practice and Procedure, p. 477, ante . 
(5) See Practice and Procedure, p. 477, ante. 
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amount represented by the said [Bill of Exchange or other missing security ] 
so lost or mislaid as aforesaid, or any part thereof, I \or we]| hereby engage 
to pay to you all sums of money which such other person or persons is, 
are, or may become entitled to in respect of such [bill of exchange or 
other missing security} together with interest thereon at the rate of £5 
per cent, per annum from the date of payment of such sum or sums. 

Dated this.day of.,19.... 

(Signature.) 

To. 


432 . 

ADVERTISEMENT for Creditors. 

In the Matter of.. Limited 

and 

In the Matter of The Companies Act, 1948. 

Notice is hereby given that the Creditors of the above-named Com¬ 
pany which is being wound up [voluntarily or as the case may be} are 

required on or before the.. 19... (this date must not be less than 

14 days after the date when the advertisement appears) to send their names 
and addresses and the particulars of their debts or claims and the names 
and addresses of their Solicitors (if any) to the undersigned the Solicitors 

for.the Liquidator of the said Company and if so required by 

notice in writing from the said Liquidator are by their Solicitors or 
personally to come in and prove the said debts or claims at such time 
and place as shall be specified in such notice or in default thereof they will 
be excluded from the benefit of any distribution made before such debts 
are proved. 

Dated, etc . 

Solicitors for the above-named Liquidator. 


433 . 

SUMMONS for liberty to dispense with Proof of Debt under Rule 91 . 

(Heading as in Form No . 165.) 

Let all parties concerned (etc., as in Form No. 168) on the hearing of an 

application of.of.the Liquidator of the above- 

named Company for an Order that he may be at liberty to dispense with 
Proof of Debt from [the holders of foreign life policies issued by the said 
Company or as the case may be}. 

Dated (etc., as in Form No. 168). 


434 . 

ORDER giving liberty to dispense with Proof of Debt under Rule 91 (t). 

It Is Ordered that the Applicant as such Official Receiver and Pro- 
. visional Liquidator be at liberty to dispense with Proofs of Debt from 
[the holders of foreign life policies issued by the said Company], 


p) See Practice and Procedure, p. 480, ante. 
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435* 

SUMMONS to dispense with production of Bills of Exchange, etc. (u). 

(Heading as in Form No. 165.) 

Let.of., the Liquidator of the above-named 

Company, attend (etc., as in Form No. 168) on the hearing of an application 

of.of.. a Creditor of the above-named Company, 

for an Order that upon the Respondent being properly indemnified he may 
be at liberty to dispense with the production of the [Bills of Exchange, 
Promissory Notes, or other negotiable instruments as the case may be\ 
referred to in the Schedule hereto. 

Dated (etc., as in Form No. 168.) 


436. 

AFFIDAVIT in support of Application to dispense with production of 

Bills of Exchange, etc. 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent), make oath and say as follows : 

1. I am the secretary of.. Limited and am duly authorised 

to make this Affidavit on its behalf. 

2. I have caused a careful search to be made for the [Bills of Exchange 
or as the case may be\ mentioned in the Proof lodged herein by the said 
Company, but I have been unable to find the said Bills of Exchange, and 
believe that the same have been lost or mislaid (or state facts relating to 
their destruction, as the case may be). 

3. The said.. Limited has not nor has any person by its 

Order to the best of my knowledge and belief parted with any of the said 
Bills of Exchange, or assigned any legal or beneficial interest therein or 
any part thereof, and I say that the Applicant is the person now legally 
and beneficially interested in the same and entitled to receive for its own 
use and benefit all dividends in respect thereof. 

Sworn, etc. -_ 


437. 

ORDER dispensing with production of Bills of Exchange, etc. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of. And Upon Hearing the Solicitors for the 

Applicant and for.. the Liquidator of the above-named 

Company (the Respondent) And Upon Reading the Order to wind up 

the said Company dated the.. 19..., the Order dated the 

.. 19...(appointing Liquidator), and the Affidavit of. 

filed the.. 19.... 

It Is Ordered that upon the Respondent being indemnified to his 
satisfaction the Respondent as such Liquidator be at liberty to dispense 
with production of the [Bills of Exchange or as the case may be] particulars 
whereof are set forth in the Schedule hereto. 


(u) See Practice and Procedure, p. 479, ante. 
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And It Is Ordered that the Applicant, the said.. do pay 

to the Respondent, the said., his costs of the said Application, 

such costs to be taxed. 

The Schedule before referred to. 

Bill of Exchange, drawn by the Applicant for £.on the.. 

19..., and accepted by.. Limited, which became due on the 

.. 19 - 

Bill of Exchange, etc . 


438 . 

NOTICE of Rejection of Proof of Debt (a). 

( Heading as in Form No. 165.) 

Take notice that, as [Official Receiver and] Liquidator of the above- 
named Company, I have this day rejected your claim against the Company 
(if proof wholly rejected strike out words underlined) [to the extent of 
£.....] on the following grounds : 

[That in spite of repeated requests you have neglected to produce 
evidence in support of your claim. 

Or 

That there is no sum due to you by the Company for salary earned 
or in lieu of notice for the reasons set out in the Company's Defence 
delivered in the Action you have commenced against the Company, 
the short title and reference to the record whereof is. 

Or 

That prior to the winding-up of the Company your Contract of service 
with the Company had been determined by mutual consent. 

Or 

That prior to the commencement of the winding-up you had assigned 

to.the right to recover the debt of £ .in respect of which 

you have lodged a Proof herein. 

Or 

That the claim represents the estimated invoice price of work done in 
an unsatisfactory manner as a result of which the Company was obliged 
to have the work re-executed elsewhere. 

Or 

That your claim is barred by the provisions of the Limitation Act, 

!939 (i)l 

And further take notice that subject to the power of the Court to 
extend the time, no application to reverse or vary my decision in rejecting 
your proof will be entertained after the expiration of 21 days from this 
date. 

Dated this.day of.,19.... 

( Signature .) 

To. Liquidator. 

(Address) . 

(a) See P&ctice and Procedure, p. 479, ante. 

(b) If the claim is statute barred the Liquidator ought to plead the Statute. See 
Re Art Reproduction Co., Ltd., [1951] 2 All E. R. 984. 


















490 Proceedings under the Winding-Up Rules [VoL VIA 

439 . 

NOTICE requiring further evidence in support of Proof (c). 

{Heading as in Form No. 165.) 

Take notice that pursuant to the terms of Rule 107 of the Companies 
(Winding-up) Rules, 1949, you are required to furnish me with further 
evidence in support of your Proof against the above-named Company. 

The further evidence required is as follows : 

{Set out shortly the nature of the further evidence required.) 

And further take notice that as a dividend is about to be declared it 
is necessary that all claims should be dealt with forthwith and that unless 

the above evidence be produced to me on or before the.day of 

.,19..., your said Proof will be rejected. 

Dated, etc. 

{Signature.) 

Liquidator. 


440 . 

SUMMONS to Reverse or Vary the Liquidator’s decision on a Proof {d). 

{Heading as in Form No. 165.) 

[Let.of.attend {etc., as in Form No. 167 

or 168)] {or in Courts other than the High Court) [Take notice that this 
Court will be moved {etc., as in Form No. 169)] on the hearing of an 

application of.of.[claiming to be] a Creditor 

[or Contributory] of the above-named Company, for an Order that the 
decision of the Respondent, the [Official Receiver and] Liquidator of 
the above-named Company [in rejecting the Proof of the Applicant the 

said.in the above matters for the sum of £ .may be 

reversed, and the said Proof may be ordered to be admitted in full or in 

rejecting the Proof of the Applicant the said.in the above 

matters for the sum of £ .to the extent of £ .may be varied 

and that the said Proof may be ordered to be admitted in full or for the 

further sum of £ . or in admitting the proof of.in the 

above matters may be reversed and the said Proof ordered to be rejected in 

full or as to £ .] and that the said [Official Receiver and] Liquidator 

may be ordered to pay the costs of and incidental to this application. 

Dated {etc., as in Form No. 167, 168, or 169). 


441 . 

AFFIDAVIT in support of Summons to reverse rejection of Proof. 

{Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent), make oath and say as follows : 

1. The above-named Company (hereinafter called u the Company ") 
was ordered to be wound up on the.. 19..., and by an Order 


(c) See Practice and Procedure, p. 479, ante. 

(d) See Practice and Procedure, p. 479, ante. 
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dated the.. 19..., .was appointed Liquidator 

thereof. 

2. On the., 19..., and in response to an advertisement to 

Creditors to come in and prove their debts, I lodged with the Liquidator 

a Proof for the sum of £ .in respect of goods sold and delivered, 

particulars of which were annexed to the said Proof, a copy of which, 
together with the said particulars, is now produced and shown to me 
marked "." 

3. On the., 19..., I received a notice of rejection of the 

said Proof from the said Liquidator, a copy of which is now produced and 

shown to me marked “ ..” which states as the ground of rejection 

that (here specify the grounds as in the Notice of Rejection , Form No. 438, 
ante). 

4. (Here state the Applicant's answer to the Liquidator's contention.) 

Sworn, etc. 


442 , 

ORDER reversing or varying rejection o! Proof (e). 

(Heading as in Form No. 165.) 

Upon [the Application by Summons dated the.. 19..., of 

.. of. (in the High Court , or in other Courts) 

Upon Motion this day made unto this Court by Counsel on behalf of 


And Upon Hearing Counsel for the Applicant and for.the 

Liquidator of the above-named Company (the Respondent). 

And Upon Reading the Order to wind-up the said Company dated 
the.. 19..., the Order dated the.. 19...(appoint¬ 
ing Liquidator), the Proof of Debt of the Applicant for the sum of £ . 

sworn the.. 19..., the Notice dated the.. 19..., 

by the Respondent as such Liquidator rejecting the said Proof of Debt 

the Affidavit of.filed the.. 19..., the Affidavit 

of.filed the.. 19..., and the Exhibits in the said 

Affidavits respectively referred to. 

It Is Ordered that the decision of the Respondent as such Liquidator 
rejecting the said Proof of Debt of the Applicant be [reversed or varied 
as the case may he { ] and that such Proof be admitted to rank for dividend 
in the Winding-up of the said Company [for the full amount thereof or 
for the sum of £ . as the case may be]. 

And It Is Ordered that the costs of the Applicant the said. 

of the said Application be taxed and paid out of the assets of the said 
Company. _ 


443 . 

CONSENT ORDER varying rejection of Proof. 

(Heading as in Form No. 165.) 

Upon (etc., as in Form No. 442). 

[And the Court being of opinion that the compromise hereinafter 
sanctioned is for the benefit of all persons interested in the assets of the 
said Company.] 


(e) See Practice and Procedure, p. 480, ante. 
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It Is By Consent Ordered that the decision of the Respondent as such 
Liquidator rejecting the said Proof of Debt of the Applicants to the extent 

of £....be varied by admitting the same to rank for dividend in the 

Winding-up of the said Company for the further sum of £., making 

with the sum of £.already admitted the sum of £ . 


444. 

ORDER with regard to the amendment of Proofs by a class of Creditors. 

(Heading as in Form No. 165.) 

Upon (etc., as in Form No. 442). 

It is Ordered that the Proof of Debt sworn by the Applicant on 

the.. 19..., be substituted for the Proof of Debt sworn by 

her on the., 19... And the Liquidator is to be at liberty to 

allow all other claimants who have proved in the liquidation and based 
their claims on tort to withdraw their Proofs of Debt and substitute Proofs 
based on contract. 

And It Is Ordered that the further hearing of the said Application do 
stand adjourned generally and the Liquidator is to be at liberty to apply 
as to any arrangement to be made as to the amount of damages in this and 
other similar cases when he is ready to admit all the Proofs in the winding- 
up of the said Company. 


445. 

ORDER allowing a Secured Creditor to alter the valuation of his Security. 

(Heading as in Form No. 165.) 

Upon (etc., as in Form No. 442). 

It is Ordered that the Applicant, the said.. be at 

liberty to .amend his Proof of Debt [being the Exhibit to the said 

Affidavit of.filed the.. 19...J by increasing the 

valuation of the.Preference Shares and the.Ordinary Shares 

of £1 each fully paid in the capital of.. Limited from £ . 

to £. 

And It Is Ordered that the Applicant, the said.. do pay 

to the Respondent, the said.. his costs of the said Application, 

such costs to be taxed. 


446. 

ORDER as to amending Proof. 

(Heading as in Form No. 165.) 

Upon (etc., as in Form No. 442). 

It Is Ordered that the Applicant be at liberty to amend his said Proof 
of Debt so as to prove in the Winding-up of the said Company as a Creditor 
for the sum of £. 

And It Is Ordered that the Respondent as such Liquidator do admit 
the said Proof as so amended to rank for dividend in the Winding-up of the 
said Company for the said sum of £. 





















VoLVIA] Creditors : Proof of Debt and Dividends 493 

And It Is Ordered that the costs of the Applicant, the said.. 

of the said Application be taxed and paid out of the assets of the said 
Company. 


447 . 

ORDER referring question of amount to Official Referee. 

(Heading as in Form No. 165.) 

Upon (etc., as in Form No. 442). 

It Is Ordered that the decision of the Respondent as such Liquidator, 

rejecting the Proof of Debt of the Applicant the said.to the 

extent of £ .be referred to an Official Referee to determine whether 

the decision of the Respondent should be varied by reducing the extent 

of such rejection to £ .. and whether the costs of and incidental to the 

said reference and of this Application should be paid out of the assets of 
the said Company. 


448 . 

SUMMONS for extension of time for appealing from rejection of Proof (/). 

(Heading as in Form No. 165.) 

Let.of.the Liquidator of the above-named 

Company attend (etc., as in Form No. 168) for an order that the time within 

which he may be at liberty to appeal against the rejection on the. 

day of.. 19..., of his Proof in the Winding-up of the above- 

named Company by the Respondent may be extended to the. 

day of.. 19.... 

Dated (etc. as in Form No. 168). 


449 . 

SUMMONS for an Order expunging or reducing a Proof (/). 

(Heading as in Form No. 165.) 

Let.. of.. attend (etc., as in Form No. 168) 

on the hearing of an application of.. of.. the 

Liquidator [or a Creditor or Contributory] of the above-named Company, 

for an order that notwithstanding that the Proof of the said. 

has been admitted for the sum of £.. such Proof may be reduced to 

£ .[or such Proof may be expunged]. 

Dated (etc., as in Form No. 168). 


450 . 

FORM of Consent to variation of Proof (/). 

(Heading as in Form No. 165). 

I hereby consent to my Proof of Debt for the sum of £ .which 

Proof has been admitted to rank for dividend for the full amount 


(/) See Practice and Procedure, p. 481, ante. 
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thereof being reduced and admitted for the sum of £ . (or as the case 

may be) 

(Creditor's Signature.) 
(Address.) 

Date. 

To., the Liquidator of the above-named Company. 


451. 

ORDER expunging a Proof. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named Com¬ 
pany And Upon Hearing the Solicitors for the Applicant and for. 

(the Respondents) And Upon Reading the Order to wind up the said 

Company dated the., 19..the Order dated the., 

19...(appointing Liquidator), the Affidavit of.filed the 

..19..., the Exhibit in the said Affidavit referred to and the 

Proof of Debt hereinafter mentioned. 

It Is Ordered that the Proof of Debt of the Respondent sworn the 
.. 19..., for the sum of £ .be expunged. 

[And that the Respondent be at liberty to lodge a fresh Proof of Debt 
in the Winding-up of the said Company]. 

(Add Order as to costs , if any). 


452. 

ORDER reducing a Proof. 

(Heading as in Form No. 165.) 

Upon (etc., as in Form No. 451). 

It Is Ordered that the Proof of Debt of the Respondent sworn the 

.. 19..., for the sum of £ . be reduced and that such 

Proof of Debt be admitted to rank for dividend in the Winding-up of the 
said Company for the sum of £ . 

(Add Order as to costs , if any). 


453. 

LIST of Proofs to he filed under Rule 114 of the Companies (Winding-up) 

Rules, 1948 (»). 

(Heading as in Form No. 165.) 

I hereby certify that the following is a correct list of all Proofs tendered 
to me in the above matter during the past month. 

Dated this.day of..*.,19.... 

Liquidator. 

ft) See Practice and Procedure, p. 48*, ante . This is Form 62 in the Appendix 
to the Companies (Winding-up) Rules, 2949. 
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Name of Creditor. 

Proofs Tendered. 

Amount of 
Proof. 

Whether admitted, 
rejected, or standing 
over for further con¬ 
sideration. 

If admitted, 
Amount. 

1 

£ 

S. 

d. 


i 

s. 

d. 


454. 

SUMMONS lor an Order that the Liquidator should deal with a Proof of 
Debt in accordance with Buie 117 of the Companies (Winding-up) 
Rules, 1949 (*). 

(Heading as in Form No, 165.) 

Let.of...., the Liquidator of the above-named 

Company, attend (etc,, as in Form No, 168) on the hearing of an application 

of.. of.. a Creditor of the said Company, for an 

Order that the Respondent the said.should deal forthwith 

in accordance with Rule 117 of the Companies (Winding-up) Rules, 1949, 

with the Proof of Debt herein of the Applicant sworn the.. 

19..., and that the Respondent should pay the costs of and incidental to 
this application. 

Dated (etc,, as in Form No, 168). 


455 . 

SUMMONS for extension of time for rejecting a Proof. 

(Heading as in Form No, 165.) 

Let all parties concerned attend (etc,, as in Form No. 168) on the hearing 

of an application on the part of.. of.and 

.of....:.the joint Liquidators of the above-named 

Company, for an Order that the time for giving notice rejecting the Proof 

of Debt of.. which was received by the Applicants on the 

.. 19..., be extended until the.. 19.... 

Dated (etc,, as in Form No. 168). 


(h) See Practice and Procedure, p. 48a, ante. 
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456 . 

SUMMONS to extend the time for dealing with Proofs generally. 

(Heading as in Form No. 165.) 

Let all parties concerned attend {etc., as in Form No. 168) on the 

hearing of an application of.of., the Liquidator 

of the above-named Company, for an order that the time for dealing with 
the Proofs of Debt in the above matters be extended for six months from 
the date of the Order to be made on this application. 

Dated (etc., as in Form No. 168). 


457 . 

AFFIDAVIT in support of Application to extend time for rejecting a Proof. 

(Heading as in Form No. 165.) 

1. .. of (here insert the address and a description of the 

deponent ), make oath and say as follows : 

x. I am the joint Liquidator with.of the above-named 

Company (hereinafter called " the Company ”). We were so appointed 
by an Order dated the. % , 19.... 

2. On the.. 19..., I received from.. who 

claims to be a Creditor, the Proof of Debt by him for the sum of £ .. 

which Proof is now produced and shown to me marked ".” Upon 

receipt thereof I forwarded it to the said.for his consideration 

and after some days, having considered the position together, we decided 
to reject the said Proof of Debt. 

3. Owing to an oversight we failed to serve the said.with 

notice of rejection within the period of 28 days limited by Rule 117 of the 
Companies (Winding-up) Rules, 1949, and therefore submit that this is 
a proper case in which the said period should under the said Rule be 
extended until the.. 19.... 

Sworn, etc. 

458 . 

AFFIDAVIT in support of Application to extend time for dealing with 

Proofs generally. 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent), make oath and say as follows : 

1. I am the Liquidator of the above-named Company (hereinafter 
called “ the Company ”), having been so appointed by an Order of the 


Court made herein on the.. 19.... 

2. On the.. 19..., I received from the Official Receiver 


numerous files of papers and documents relating to the affairs of the 
Company, including some 700 Proofs of Debt which had been lodged with 
him. Since that date I myself have received some further 50 Proofs of 
Debt. 

3. As a result of a careful investigation which I have so far been able 
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to make it would appear that the affairs of the Company are intimately 

interconnected with the affairs of., who was adjudicated a 

bankrupt on the., 19..., Proofs of Debt which have been 

lodged will require very careful scrutiny and examination, and until a 
more thorough investigation has been made of the affairs not only of the 

Company but also of the said., it will not be possible, so far 

as I can at present ascertain, to deal fully with the Proofs of Debt herein, 
nor shall I be in a position to state if I shall require in respect of any 
Proof of Debt any and if so what further evidence in support thereof. 

4. In these circumstances I respectfully submit that it is proper that 
an Order should be made extending the time for dealing with the Proofs 

of Debt herein until the.. 19..., so as to allow of further 

investigation ipto the affairs of the Company and of the said. 

Sworn, etc. 


459 . 

ORDER directing Liquidator to deal with a Proof. 

[Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.claiming to be a Creditor of the above- 

named Company And Upon Hearing the Solicitors for the Applicant and 

for.the Liquidator of the said Company (the Respondent) 

And Upon Reading the Order to wind up the said Company dated the 

. 19..., the Order dated the.. 19...(appointing 

Liquidator) the Affidavit of .filed the.. 19..., 

and the Exhibits in the said Affidavit referred to. 

It Is Ordered that the Respondent as such Liquidator do on or before 

the.. 19..., deal with the Proof of Debt of the Applicant in 

accordance with Rule 117 of the Companies (Winding-up) Rules, 1949. 

And It Is Ordered that the Respondent the said.do pay 

to the Applicant, the said.his costs of the said Application 

such costs to be taxed. 


460 . 

NOTICE to Creditors of intention to declare Dividend (/). 

[Heading as in Form No. 165.) 

A \here insert " first ” or ” second ” or " final ” or as the case may be] 
dividend is intended to be declared in the above matter. You are 
mentioned as a Creditor in the Statement of Affairs, but you have not 
yet proved your debt. 

If you do not prove your debt by the.day of.. 19..., 

you will be excluded from this dividend [m). 

Dated this.day of.,19.... 

Liquidator. 

To. (Address.) 

(Address.) 

( l ) See Practice and Procedure, p. 483, ante. This is Form No. 63 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 

(m) This must be inserted in the notice, the date being not less than fourteen days 
from the date of such notice (Companies (Winding-up) Rules, 1949, r. 1x9 (x)). 

C.F. VIA 2 X 
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461 . 

NOTICE to persons claiming to be Creditors of intention to declare Final 

Dividend (n). 

(Heading as in Form No. 165.) 

Take notice that it is intended to declare a final dividend in the above 
matter, and that if you do not establish your claim to the satisfaction of 

the Court on or before the.day of.. 19..., or such later 

day as the Court may fix, your claim will be expunged, and I shall proceed 
to make a final dividend without regard to such claim. 

Dated this.day of.. 19.... 

Liquidator. 

To. (Address.) 

(Address.) 


462 . 

ORDER giving liberty to give notice of Dividend by Advertisement only (0). 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 459). 

It Is Ordered that the Applicant as such Official Receiver and Liqui¬ 
dator be at liberty to give notice to Policy Holders in the said Company 
entitled to prove in the liquidation of the said Company in respect of their 
claims for unexpired portions of premiums of his intention to declare a 
dividend on such claims by advertisement in the 11 Times ” newspaper only. 


463 . 

NOTICE of Dividend (p). 


(Please bring this Dividend Notice with you.) 

Dividend Payable Orders £*in cases in which the paymerUs are made 
by cheque substitute “ cheques " or " cheque ”] are cancelled at the 
expiration of three months from date of issue, but will be re-issued 
free of charge on application within six months from date of issue. 

A fee of is. when the dividend does not exceed £1 and 2s. 6 d. when the 
dividend exceeds £1 is chargeable on the re-issue of each Dividend 
Payable Order* after six months from the date of issue—the fee 
being payable in Companies (Winding-up) Stamps. 

(Title.) 


Dividend of.in the £. 

(Address.) 


(Date.) 


Notice is hereby given that a.dividend of.in 

the pound has been declared in this matter, and that the same may be 

received at my office, as above, on.the.day of., 

19..., or on any subsequent.between the hours of.and 


Upon applying for payment this notice must be produced entire, 
together with any Bills of Exchange, Promissory Notes or other negotiable 

(n) This is Form 64 in the Appendixto the Companies (Winding-up) Rules 1949. 

- (0) See Practice and Procedure, p. 484, ante. 

(p) See Practice and Procedure, p. 484, ante. This is Form 65 in the Appendix to 
the Companies (Winding-up) Rules, 1949. 
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Rules, 1949 to). "(Otherwise if you Ao not attend personally you must fill 
up and sign the subjoined Forms of Receipt and Authority for delivery, 
when a Dividend Payable Order* in your favour will be delivered in 
accordance with the authority. 

To. 


(Signature.) 

Liquidator. 

Note. —The receipt or authority should, in the case of a firm, be signed 
in the firm's name, or in the case of a limited Company by an officer of 
the Company, so described. 

Receipt. 


No. ., 19.... 

Received of.in this matter the sum of.pounds 

.shillings and.pence, being the amount payable to me/us 

in respect of the.dividend of.in the £ on my/our claim against 

this Company. 

_ (Payee's Signature.) 

T ■ : 


Authority for Delivery.* 

Sir, 

Please deliver to mejus by post , at my jour risk or to the Bearer.. 

(strike out words inapplicable. If not to be sent by post strike out words in 
italics and insert the name of the person who is to receive the order) the order* 
for the dividend payable to me/us in this matter. 

(Payee's Signature .) 

To the [Official Receiver and] Liquidator. 

Date., 19.... 

* Note. —This is an authority only to deliver the Payable Order, not 
to make it payable to another person. 


464. 

CERTIFIED LIST OF PROOFS under Rule 119 (5), Companies (Winding- 
up) Rules, 1949, and Application for issue of cheques for Dividend on 
Companies Liquidation Account (r). 

Companies Liquidation Account. 

' Ledger Folio. 

(Heading as in Form No. 165.) 

I hereby certify that the following list has been compared with the 
proofs filed, and that the names of the Creditors and the amounts for 
which the Proofs are admitted are correctly stated. 

(Signature.) (If the proceedings are in the 
High Court , to be signed by the Liquidator , 
if in a County Court , by the Registrar.) 
Dated t he.day of.. 19.... 

(q) See Form No, 466, post. — 

M See Practice and Procedure, p. 485, ante. This is Form 66 in the Appendix to 
# the Companies (Winding-up) Rules, 1949. 
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I certify that by my books the sum of £ .stands to the credit of 

the above Company with the Companies Liquidation Account at the 
Bank of England, and the sum of £.is required to meet the under¬ 

mentioned dividends on Proofs which have been duly made and admitted 
to rank for dividend upon the Company, and I have to request that orders 
for payment may be issued to me. 

The dividend is payable on the.day of.. 19..., and 

notice of declaration thereof was forwarded to the Board of Trade for in¬ 
sertion in the London Gazette, on the.day of.. 19.... 


Date.. 19.... 


To the Board of Trade. 


Liquidator. 

Address to which Cheques 
and Payable Orders should 
be sent. 


No. 

Surname. 

Christian Name. 

Amount of 
Proof. 

Amount of 
Dividend. 




£ 

5 . 

d. 

£ 

S . 

d. 


465 . 

CERTIFIED LIST OF PROOFS filed under Rule 119 (5), Companies 
(Winding-up) Rules, 1949, Special Bank Case (s). 

[Heading as in Form No. 165.) 

I hereby certify that the following list has been compared with the 
Proofs filed, and that the names of the Creditors and the amounts for which 
the Proofs are admitted are correctly stated. 

[Signature.) (If the proceedings are in the 
High Court , to be signed by the Liquidator , 
if in a County Court , by the Registrar.) 

Dated the.day of.. 19.... 

I hereby certify that a dividend of.....in the £ has been declared, 

and that the Creditors whose names are set forth below are entitled to 
the amounts set opposite their respective names. 

Liquidator. 

Dated the.day of.. 19.... 

To the Board of Trade. 


(s) This is Form 67 in the Appendix to the Companies (Winding-up) Rules, 
1949 . 
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Surname. 

Christian Name. 

Amount of 
Proof 

Amount of 
Dividend. 



£ 

| 


£ 




466 . 

AUTHORITY to Liquidator to pay Dividends to another person (*). 

(Heading as in Form No. 165.) 

To the [Official Receiver and] Liquidator. 

Sir, 

I/We hereby authorise and . request you to pay to.of 

.(a specimen of whose signature is given below), all dividends 

as they are declared in the above-named matter, and which may become 
due and payable to me/us in respect of the proof of debt for the sum of 

£ .against the above-named Company, made [by Mr.] 

on my/our behalf. 

And I/we further request that the cheque or cheques drawn in respect 

of such dividends may be made payable to the order of the said.. 

whose receipt shall be sufficient authority to you for the issue of such 
cheque or cheques in his name. 

It is understood that this authority is to remain in force until revoked 
by me/us in writing. 

(Signatures.) 

Witness to the Signature.of. 

Witness to the Signature.of. 

(Date.) 

(Specimen of Signature of person appointed as above.) 

Witness to the Signature.of. 

(Witness to the Signature of person appointed as above.) 


15. Contributories. 

The term “ Contributory ” is defined by section 213 of the Act (3 
Halsbury's Statutes, 2nd Edn., 633) as " every person liable to contribute 
to the assets of a Company in the event of its being wound up, and for the 
purposes of all proceedings for determining, and all proceedings prior to 
the final determination of, the persons who are to be deemed contributories 
includes any person alleged to be a contributory/ 1 


(*) This is Form 68 in the Appendix to the Companies (Winding-up Rules), 
1949. 
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In the event of a Company being wound up, every present and past 
member is primarily liable to contribute to the Company's assets to an 
amount sufficient for the payment of its debts and liabilities, for payment 
of the costs, charges and expenses of the winding-up and for the adjust¬ 
ment of the rights of the Contributories among themselves. In the case 
of a Company limited by shares the liability of a member is limited to the 
extent of the amount unpaid on his shares and in the case of a Company 
limited by guarantee also by the extent of his guarantee. A past member 
is not liable to contribute (a) if he has ceased to be a member for one year 
or upwards before the commencement of the winding-up, (b) in respect of 
any debt or liability of the Company contracted after he ceased to be a 
member, and (c) unless it appears to the Court that the existing members 
are unable to satisfy the contributions required to be made by them in 
pursuance of the Act (section 212 (1) of the Act; 3 Halsbury's Statutes, 
2nd Edn., 632). And see 5 Halsbury's Laws (1949 Vol.) 716-724 as to 
the liability of members and also as to the liability of Directors or Managers 
whose liability is unlimited under section 202 (1) of the Act. 

A. Settlement of List of Contributories. As soon as may be after 
making a Winding-up Order, the Court must settle a List of Contributories 
with power to rectify the Register of Members in all cases where rectifica¬ 
tion is required pursuant to the Act and cause the assets of the Company 
to be collected, and applied in discharge of its liabilities ; except that 
where it appears to the Court that it will not be necessary to make calls 
on or adjust the rights of Contributories, the Court may dispense with the 
settlement of a List of Contributories. In settling the List of Contribu¬ 
tories, the Court must distinguish between persons who are Contributories 
in their own right and persons who are Contributories as being representa¬ 
tives of or liable for the debts of others (section 257 of the Act; 3 Hals¬ 
bury's Statutes, 2nd Edn., 663). The duty of the Court to settle the 
List of Contributories has, however, been delegated to the Liquidator by 
Companies (Winding-up) Rules, 1949, rr. 80-85, an d see under Practice 
and Procedure,j&osL See also 5 Halsbury's Laws (1949 Vol.), 724-730. 

B. Calls on Contributories. Section 260 of the Act (3 Halsbury's 
Statutes, 2nd Edn., 665), provides that the Court may, at any time after 
making a Winding-up Order, and either before or after it has ascertained 
the sufficiency of the assets of the Company, make calls on all or any of the 
Contributories for the time being settled on the List of Contributories to 
the extent of their liability, for payment of any money which the Court 
considers necessary to satisfy the debts and liabilities of the Company, 
and the costs, charges and expenses of winding-up, and for the adjustment 
of the rights of the Contributories among themselves, and make an Order 
for payment of any calls so made. In making a call the Court may take 
into consideration the probability that some of the Contributories may 
partly or wholly fail to pay the call. 

The Court's powers with regard to the making of calls are exercisable 
by the Liquidator in a winding-up by the Court, subject (a) to obtaining 
either the special leave of the Court or the sanction of the Committee of 
Inspection (section 273 of the Act; 3 Halsbury's Statutes, 2nd Edn., 673) 
and (b) to the regulations contained in Rule 86 of the Companies (Winding- 
up) Rules, 1949. See generally as to making calls, 5 Halsbury's Laws 
(1949 Vol.) 730 et seq. 

C. Payment of Debts due by Contributory to the Company. It some¬ 
times happens that money payable on shares upon the terms of allotment, 
or payable in respect of calls made before the Winding-up Order, is 
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due when the winding-up commences. At any time after making the 
Winding-up Order, the Court may make an Order on any Contributory for 
the time being on the List of Contributories to pay, in manner directed by 
the Order, any money due from him or from the estate of the person he 
represents to the Company, exclusive of any money payable by him or the 
estate by virtue of any call in pursuance of the Act (section 259 (1) of the 
Act; 3 Halsbury's Statutes, 2nd Edn., 665). As to right of set-off see 
section 259 (2) and (3), ibid., and 5 Halsbury's Laws (1949 Vol.) 733-735. 
As to the duty of Contributories to deliver property to the Liquidator, 
see p. 418, ante . 

D. Distributions amongst Contributories. Section 265 of the Act (3 
Halsbury's Statutes, 2nd Edn., 668), empowers the Court to adjust the 
rights of the Contributories amongst themselves and to distribute any 
surplus among the persons entitled thereto. See generally 5 Halsbury's 
Laws (1949 Vol.) 765-769. 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

R.S.C. Fees 
Order, 1930. 
Fee No. 

I 

A. Settlement of List of Contributories. 

Prepare Provisional List of Contributories. 
Form 38 in the Appendix to the Com¬ 
panies (Winding-up) Rules, 1949, must 
be used. 

! 

I 



• 

Notes : (1) Unless the Court dispenses with the 
settlement of a List of Contributories the 
Liquidator must with all convenient speed 
after his appointment settle a List of Con¬ 
tributories of the Company, and appoint a 
time and place for that purpose. The 
List of Contributories must contain a state¬ 
ment of the address of, and the number of 
shares or extent of interest to be attributed 
to each Contributory, and the amount 
called up and the amount paid up in 
respect of such shares or interest and dis¬ 
tinguishing the several classes of Contri¬ 
butories. As regards representative Con¬ 
tributories the Liquidator must, so far as 
practicable, observe the requirements of 
s. 257 (2) of the Act (Companies (Winding- 
up) Rules, 1949, r. So). 

(2) The Official Receiver, while acting 
as Provisional Liquidator after the Winding- 
up Order, has the powers of an ordinary 
Liquidator as to settling the List of Con¬ 
tributories [Re English Bank of the Rivet 
Plate, [1892] 1 Ch. 391; 10 Digest 868, 

5878) • 

(3) In many cases there will be not 
only a List of present members, known as 
the M A ” List, but also a List of past mem- 

1 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

t 

R.S.C. Fees 
Order, 1930. 
Fee No. 

2 

bers, known as the " B ” List. The 
Liquidator may settle the " A *' List, but 
before settling the ° B ” List he must apply 
to the Court for directions and the Court will 
require to be satisfied that the present mem¬ 
bers will probably be unable to meet their 
obligations (Re London and Mediterranean 
Bank , Wright’s Case (1868), L.R. 12 Eq. 
335 n.). 

Where the Liquidator applies to the Court 
for liberty either to postpone settlement 
of the List or to dispense with settlement 
of the List:— 

(a) Issue Summons. 

467 

2 

5 h 

12 

■ 

Notes : (1) The power to postpone the settle¬ 
ment of the List is contained in r. 225 of 
the Companies (Winding-up) Rules, 1949. 

(2) The power to dispense with the 
settlement of the List, where it appears 
that it will not be necessary to make calls 
on or adjust the rights of Contributories, is 
contained in s. 257 (1) of the Act (see p. 502, 
ante). 

(3) In either case the application should 
be supported by Affidavit setting out the 
relevant facts. 

(b) Attend hearing of Summons before 
the Registrar and on Order being 
made :— 

(i) Prepare draft of Order, lodge 
fair copy and obtain appoint¬ 
ment to settle. 

468 
or 469 

I 




(ii) Attend to settle. 

(iii) Lodge two engrossments of 
Order together with settled 
draft. 

468 
or 469 

2 

10/- 

21 

3 

File Provisional List of Contributories. 

— 

I 

2/6 

101 

4 

Give notice of time and place appointed 
for settlement of the List of Contributories 
to every person proposed to be included in 
the List pursuant to Companies (Winding- 
up) Rules, 1949, r. 81. Form 39 in the 
Appendix to the Rules must be used. 





5 

File Affidavit of postage of Notice of 
appointment to settle List of Contribu¬ 
tories. 

470 

I 

2/6 

101 

6 

On day appointed, finally settle List of 
Contributories. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 

7 

Note : On the day appointed for settlement of 
the List of Contributories the Liquidator 
must hear any person who objects to 
being settled as a Contributory and after 
such hearing finally settle the List, which 
when so settled is the List of Contributories 
of the Company (Companies (Winding-up) 
Rules, 1949, r. 82). 

File Certificate of final settlement of the 
List of Contributories. Form 41 in the 
Appendix to the Companies (Winding-up) 



2/6 


8 

9 

Rules, 1949, must be used. 

Give Notice to every person finally placed 
on the List of Contributories in accordance 
with Companies (Winding-up) Rules, 
1949, r. 83. Form 42 in the Appendix to 
the Companies (Winding-up) Rules, 1949, 
must be used. 

File Affidavit of service of Notice to 

t 

I 

IOI 

10 

Contributories. 

Note : The Liquidator may from time to time 
vary or add to the List of Contributories, 
but any such variation or addition must 
be made in the same manner in all respects 
as the settlement of the original List 
(Companies (Winding-up) Rules, 1949, r. 85). 
For Form of Supplemental List of Contri¬ 
butories see Form 45 in the Appendix to the 
Rules. This Rule does not enable a Liqui¬ 
dator who has finally settled the List after 
hearing objections to re-open any question 
he has already decided, merely because the 
decision is thought to be wrong (Re West- 
ways Garage , Ltd., [1942] Ch. 356; [1942] 

2 All E. R. 147; 2nd Digest Supp.). 

Where a Contributory applies to be 
removed from the List or otherwise for 
the List to be varied :— 

(a) Issue Summons and serve on the 

471 

I 

2/6 

IOI 


Liquidator. 

Notes: (1) Companies (Winding-up) Rules, 
1949, r. 83, provides that in the notice to 
every person whom the Liquidator has 
finally placed on the List of Contributories 
(see Item 8, above) he must inform 
such person that any application for the 
removal of his name from the List, or for a 
variation of the List, must be made to the 
Court by summons within 21 days from 
the date of the service on the Contributory 

472 

2 

5/- 

12 
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No. 


Steps to be Taken. 



B. Calls on Contributories. 


1 


Where there is a Committee of Inspec¬ 
tion :— 



& S, 
o ©» 




(a) Summon meeting of Committee of 
Inspection. For form of Notice to 
Members of the Committee see Form 

46 in the Appendix to the Companies 
(Winding-up) Rules, 1949. 

Notes; (1) Where the Liquidator desires to 
make any call on the Contributories, or any 
of them for any purpose authorised by the 
Act, if there is a Committee of Inspection 
he may summon a meeting of such Com¬ 
mittee for the purpose of obtaining their 
sanction to the intended call (Companies 
(Winding-up) Rules, 1949, r. 86 (1)). 

(2) The notice of the meeting must be 
sent to each member of the Committee of 
Inspection in sufficient time to reach him 
not less than seven days before the day 
appointed for holding the meeting, and 
must contain a statement of the proposed 
amount of the call, and the purpose for 
which it is intended (ibid., r. 86 (2) ). 

(b) Advertise notice of intended Call and 
meeting of Committee of Inspection. 
For form of advertisement see Form 

47 in the Appendix to the Companies 
(Winding-up) Rules, 1949. 

Note : Notice of the intended call and the 
intended meeting of the Committee of 
Inspection must be advertised once at 
least in a London newspaper, or, where 
the winding-up is not in the High Court, 
in a newspaper circulating in the district of 
the Court in which the proceedings are 
pending. The advertisement must state 
the time and place of the intended meeting 
of the Committee of Inspection, and that 
each Contributory may either attend the said 
meeting and be heard, or make any com¬ 
munication in writing to the Liquidator or 
members of the Committee of Inspection 
to be laid before the meeting, in reference to 
the said intended call (Companies (Winding- 
up) Rules, 1949, r. 86 (2)). 

(c) Attend meeting of Committee of In¬ 
spection for passing of Resolution 
sanctioning the making of the call. 
For form of Resolution see Form 48 


R.S.C. Fees 
Order, 1930. 
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No. 


Stbps to bb Taken. 


in the Appendix to the Companies 
(Winding-up) Rules, 1949. 


Pj Q 

I* 


« 

& 


co . 


Notes; (1) At the meeting of the Committee 
of Inspection any statements or representa¬ 
tions made either to the meeting personally 
or addressed in writing to the Liquidator or 
members of the Committee by any Contri¬ 
butory must be considered before the 
intended call is sanctioned (Companies 
(Winding-up) Rules, 1949, r. 86 (3). 

(2) The sanction of the Committee 
must be given by resolution, which must be 
passed by a majority of the members 
present (ibid., r. 86 (4)). 


2 


Where there is no Committee of Inspec¬ 
tion. 


(a) Issue Summons for leave to make 
call. 

Note : Where there is no Committee of Inspec¬ 
tion, the Liquidator must not make a call 
without obtaining the leave of the Court 
(Companies (Winding-up) Rules, 1949, 
r. 86 b)). 

(b) Serve Summons on all Contributories 
named in the Schedule to the Sum¬ 
mons. 


476 


Note: In a Winding-up by the Court an 
application to the Court for leave to make 
any call on the Contributories of a Company 
or any of them for any purpose authorised 
by the Act, must be made by Summons 
stating the proposed amount of such call, 
which summons must be served four clear 
days at the least before the day appointed 
for making the caU on every Contribu¬ 
tory proposed to be included in such call 
(Companies (Winding-up) Rules, 1949, r. 
87). 

(c) File Affidavit in support. 

(d) Where it is desired to give notice by 
advertisement without separate 
notice to each Contributory :— 

(i) Issue Summons. 

Note: If the Court so directs, notice of an 
intended call may be given by advertise¬ 
ment, without separate notice to each 
Contributory (Companies (Winding-up) 
Rules, X949, r. 87.) 


477 


478 


2 


I 


2 


5 h 


12 


2/6 101 

5/- 12 












VoL VIA] 


Contributories 


509 
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Steps to be Taken. 


(ii) Attend hearing of Summons 
before Registrar and on Order 
being made :— 

(1) Prepare draft of Order, 
lodge fair copy and ob¬ 
tain appointment to 
settle. 

(2) Attend to settle. 

(3) Lodge two engrossments 
of Order together with 
settled draft. 

(4) Advertise in accordance 
with Order. 



479 

479 

480 


5/- 


19 


(e) Attend hearing of Summons for leave 
to make call before the Registrar and 
on Order being made :— 

(i) Prepare draft of Order, lodge 

fair copy and obtain appoint¬ 
ment to settle. 481 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle. 

(iv) Lodge two engrossments of 

Order together with settled 
draft. 481 


1 


2 


10/- 


21 


3 


4 


File document making call. 

Note : When the Liquidator is authorised by 
Resolution or Order to make a call on the 
Contributories he must file with the Regis¬ 
trar a document making a call (in Form 53 
in the Appendix with such variation as 
circumstances may require) (Companies 
(Winding-up) Rules, 1949, r. 88). 


482 


Forthwith serve Notice of Call on each 
Contributory, together with copy of Reso¬ 
lution of the Committee of Inspection or 
copy of the Court’s Order as the case may 
be, pursuant to Companies (Winding-up) 
Rules, 1949, r. 89. The notice must be 
either in Form 54 or 55 in the Appendix to 
those Rules. 


Note: The Resolution or Order need not be 
advertised unless for any special reason 
the Court so directs (Companies (Winding- 
up) Rules, 1949, r. 89). 


I 


R.S.C. Fees 
Order. 1930. 
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No. Steps to be Taken. 


5 Where Contributories fail to pay the call. 

(a) Issue Summons for order for enforce¬ 
ment of calls. 

Note: The payment of the amount due from 
each Contributory on a caU may be enforced 
by Order of the Court to be made in 
Chambers on Summons by the Liquidator 
(Companies (Winding-up) Rules, 1949, r. 90). 

(b) Serve Summons on all Contributories 
named in the Schedule to the Sum¬ 
mons. 

(c) File the following Affidavits :— 

(i) In support of Application. 

(ii) Proving postage of Notices of 
Call. 

(d) Attend hearing of Summons before 
the Registrar and on Order being 
made :— 

(i) Prepare draft of Order, lodge 
fair copy and obtain appoint¬ 
ment to settle. 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle. 

(iv) Lodge two engrossments of 
Order together with settled 
draft. 

(e) Serve copy of Order on each Contri¬ 
butory, producing to each Contribu¬ 
tory the original Order. 

Notes: (1) The copies of the Order so served 
must be endorsed ” If you, the within 
named . . . , neglect to obey this Order by 
the time therein limited, you will be liable 
to process of execution for the puipose of 
1 compelling you to obey the same Order.** 
(See R.S.C. Order 41; r. 5). 

(2) Where the Order is not complied with, 
proceedings for contempt may be taken, as to 
which see 7 Ency. Court Forms, 50 et seq. 

0. Payment ot Debts due by Contributory 
to the Company. 

1 Issue Summons enforcing payment of 
moneys due prior to commencement of 
winding-up. 



1930. 
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No. 

Steps to be Taken. 

H 

§ 

go 

r 

& 

No. of Copies 

REQUIRED. 

M 

M 

fe 

R.S.C. Fees 
Order, 1930 - 
Fee No. 

2 

3 

Serve Summons on Respondent (s). 

File Affidavit in Support and give notice 
of filing to the Respondent (s). 

488 

I 

2/6 

IOI 

4 

Attend hearing of Summons before the 
Registrar and on Order being made :— 

(i) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle. 

489 to 
49 1 

I 




(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle. 

(iv) Lodge two engrossments of Order 
together with settled draft. 

i 

do. 

2 

10/- 

21 

5 

1 

Serve copy of Order on Respondent(s). 

Note : The copy of the Order for service must 
be endorsed with Penal Notice, see Note (1) 
to Item 5 (e), p. 510, ante. 

D. Distribution amongst Contributories. 

Where Liquidator wishes to apply to the 
Court to ascertain the rights of the 
Shareholders : 

(a) Issue Summons and serve on Re¬ 
spondent (s). 

492 

2 

5/- 

12 


Notes : (1) Whenever there is any doubt as to 
the rights of shareholders as provided in the 
Memorandum or Articles of Association 
and as laid down in the terms of issue, the 
Liquidator should obtain the directions of 
the Court as to the rights of the different 
classes interested. 

(2) It is the practice, other than in 
cases where there are only a few share¬ 
holders who can all be served, to arrange 
for a representative of each class of shares 
to be Respondents to the Summons and to 
ask for a Representation Order. 

(b) File Affidavit in Support and give 
notice of filing to Respondent (s). 

1 

i 

! 

493 

I 

2/6 

IOI 


(c) Attend hearing of Summons before 
the Registrar. 

Note : The question being one of construction, 
the Registrar will adjourn the Summons into 
Court. All questions of Representation 
Orders are now considered at the hearing by 
the Judge. 

(d) Attend to set down adjourned Sum¬ 
mons for hearing by the Judge. 
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No. 

| Steps to be Taken. 

Precedent 

No. 

No. of Copies 
REQUIRED. 

« 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 


Note : The Respondents will be at liberty to 
file evidence on behalf of the classes of 
shareholders they represent. 

(e) Attend adjourned hearing in Court 
and on Order being made :— 

Note : A Representation Order wiU usually be 
made in respect of the representation of any 
class of shareholders whose contentions fail. 

(i) Attend to bespeak Order and 
obtain appointment to settle. 

Notes : (i) Counsel's Brief, properly endorsed, 

! must be lodged. 

(2) The Order is drafted and subse.- 
quently engrossed by the Court. 

(ii) Give notice of appointment to 
settle. 

(iii) Attend to settle and obtain 
appointment to pass. 



£2 


2 

3 

(iv) Attend to pass. 

Note : After passing, the Order is stamped and 
lodged for sealing. 

Convene meeting of Committee of Inspec¬ 
tion (where a Committee has been ap¬ 
pointed) to obtain authority to employ a 
Solicitor to apply to the Court to make a 
Return to Contributories. 

Note : For Form of Minute see Form 495. 

Give N otice to Contributories of intention to 

494 

496 or 
497 


29 

4 

apply to the Court to sanction the Return. 

Note : These forms are based upon Forms O.R. 
C.A. 319 and 319 (a) of the forms used by the 
Official Receiver in Companies Winding-up. 

Issue Summons for liberty to adjust rights 

1 

1 




and make distribution to Contributories. 
Note : The Application is made by the Liqui¬ 
dator by ex parte Summons. 

498 

2 


12 

5 

File Affidavit in Support. 

Notes : (1) Rule 120 of the Companies (Wind- 
ing-up) Rules, 1949, provides that every 
Order by which the Liquidator in a Winding- 
up by the Court is authorised to make a return 
to Contributories of the Company must, 
unless the Court otherwise directs, con¬ 
tain or have appended thereto a Schedule 
or List (which the Liquidator must pre¬ 
pare) setting out in tabular form the full 
names and addresses of the persons to whom ; 
the return is to be paid, and the amount of 

499 

I 

2/6 

IOI 
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Contributories 
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No. 


cn 


Steps to be Taken. 


w 

M • 



money payable to each person, and parti¬ 
culars of the transfers of shares (if any) which 
have been made or the variation in the List 
of Contributories which have arisen since the 
date of the settlement of the List of Contri¬ 
butories and such other information as may 
be requisite to enable the return to be made. 

(2) The Schedule must be in Form 70 
of the forms in the Appendix to the Com¬ 
panies (Winding-up) Rules, 1949, with such 
variations as circumstances shall require 
(see footnote to Form 70, ibid.) and must be 
exhibited to the Affidavit in support. 

6 Attend hearing before the Registrar and 
on Order being made :— 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle. 

(b) Attend to settle. 

(c) Lodge two engrossments of Order 
together with settled draft. 

7 Apply to Board of Trade for Payable 
Orders. 

Note: The application is made on Form 
C.D. 6, see Board of Trade Regulations 
dated 20th April, 1949, reg. 12. 

8 Give Notice of Return to each Contribu¬ 
tory in accordance with Rule 120 of the 
Companies (Winding-up) Rules, 1949. 
The form of Notice to be used is Form 69 
in the Appendix to those Rules. 

9 Advertise Notice of Return in the London 
Gazette. See ibid., Form 103 (6). 

Note: The Advertisement is inserted by the 
Board of Trade under Companies (Winding- 
up) Rules, 1949, r. 218. 

10 File Memorandum of Gazette Notice pur¬ 
suant to Companies (Winding-up) Rules, 
1949, Rule 219. See Form 104 in the 
Appendix to those Rules. 

11 Where Contributory has lost his Share 
Certificate obtain Affidavit that he is the 
legal holder of the Shares and Indemnity 
against wrong payment. 

Note ; These forms are based on Forms O.R. 
C.A. 312 and 312 (a) of the forms used by the 
Official Receiver in Companies Winding-up. 


500 to 

503 I 


do. 2 


504 I 

505 1 


C.F. VIA 


2 
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4 

PRECEDENTS. 

407 . 

SUMMONS to postpone or dispense with Settlement of List of Contributories. 

(Heading as in Form No. 2:65.) 

Let all parties concerned attend (etc., as in Form No. 168) on the hearing 

of an application of.of.the Liquidator of the 

above-named Company for an Order that [he be at liberty to postpone 
the settlement of the List of Contributories of the said Company until 

the., 19.. .3 or [the settlement of a List of Contributories of 

the said Company so far as regards the Ordinary Shareholders be dis¬ 
pensed with or as the case may be\. 

Dated (etc., as in Form No. 168). 

468 . 

ORDER giving the Liquidator liberty to postpone the Settlement of a List 

of Contributories (u). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19..., of 

.of., the Liquidator of the above-named Com¬ 
pany. And Upon Hearing the Solicitors for the Applicant [and the 

Solicitors for..., a Creditor of the said Company, and for 

.and.respectively Contributories of the said 

Company appearing by leave of the Court] And Upon Reading the Order 

to wind up the said Company dated the.. 19..., the Order 

dated the.. 19...(appointing Liquidator) and the Affidavit of 

.filed the.. 19.... 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
postpone the settlement of the List of Contributories of the said Company 
until the.,19.... 

469 . 

ORDER dispensing with the Settlement of a List of Contributories (v). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named Com¬ 
pany. And Upon Hearing Counsel for the Applicant and the Solicitors 

for.and.respectively, Contributories of the said 

Company appearing by leave of the Court. 

And Upon Reading the Order to wind up the said Company dated the 

.. 19..., the Order dated the.. ^...(appointing 

Liquidator) and the Affidavit of.filed the.. 19.... 

It Is Ordered that pursuant to Section 257 (1) of the above-mentioned 


(u) See Practice and Procedure, p. 504, ante. 

(v) See Practice and Procedure, p. 504, ante. 
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Act, the settlement of a List of Contributories of the said Company [so 
far as regards the Ordinary Shareholders of the said Company] be 
dispensed with. 


470 . 

AFFIDAVIT of postage of Notices of appointment to settle List of 
Contributories (w). 

(Heading as in Form No. 165.) 

I,.. of (here insert address and description of the deponent) 

make oath and say as follows : 

1. That I did on the.day of., 19..., send to each 

Contributory mentioned in the List of Contributories made out by the 

[Official Receiver and] Liquidator on the.day of.. 

19..., and now on the file of proceedings of the above-named Company, 
at the address appearing in such List, a Notice of the time and place of 
the appointment to settle the List of Contributories in the form hereunto 
annexed, marked “ A/' except that in the tabular form at the foot of 
such copies respectively I inserted the number, name, address, description, 
in what character included, number of shares [or extent of interest], 
the amount called up, and the amount paid up, in respect of the Shares 
[or interest] of the person on whom such copy of the said Notice was 
served. 

2. That I sent the said Notices by putting the same prepaid into the 

post office at.before the hour of.o'clock in the. 

noon on the said day. 

Sworn, etc. 


471 . 

AFFIDAVIT of service of Notice of final settlement of List of 
Contributories (x). 

(Heading as in Form No. 165.) 

I,.of (here insert address and description of the deponent ), 

make oath and say as follows : 

1. I did on the.day of.. 19..., in the manner 

hereinafter mentioned, serve a true copy of the Notice now produced 
and shown to me and marked " A,” upon each of the respective persons 
whose names, addresses, and descriptions appear in the Second, Third, 
and Fourth Columns of the First Schedule to the List of Contributories of 
the said Company made out by the [Official Receiver and] Liquidator 

of the Company on the.day of... 19..., and now on 

the file of proceedings of the said Company. In the tabular form at 
the foot of such copies respectively I inserted the number on List, name, 
address, description, in what character included, and number of Shares 
[or extent of interest] and the amount paid up and the amount called 
up in respect of the Shares [or interest] of the person on whom such 


(w) See Practice and Procedure, p. 504, ante. This is Form 40 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 

(*) See Practice and Procedure, p. 505, ante. This is Form 43 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 
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copy of the said Notice was served, in the same words and figures as the 
same particulars are set forth in the said Schedule. 

2. I served the said respective copies of the said Notice, by putting 
them, duly addressed to such persons respectively, according to their 
respective names and addresses appearing in the said Schedule, prepaid 

in the Post Office at.before the hour of.o'clock in 

the.noon on the said.day of.. 19.... 

Sworn, etc. 


472 . 

SUMMONS to vary List of Contributories (a). 

{Heading as in Form No. 165.) 

Let.. of.. the Liquidator of the above- 

named Company, attend (etc., as in Form No. 168) on the hearing of an 
application of.of.for an order that: 

1. [The time within which the Applicant may apply to the Court to 
vary the List of Contributories of the above-named Company as finally 

settled by the Liquidator's Certificate dated the.. 19..., may 

be extended under the power conferred upon this Honourable Court by 
Rule 84 of the Companies (Winding-up) Rules, 1949, until after the hearing 
of this application], [or that the Court will allow this application to be 
made notwithstanding the expiration of the 21 days limited for that 
purpose by Rule 83 of the said Rules]. 

2. [The Register of Members of the above-named Company be rectified 

by removing the name of the Applicant therefrom as the holder of. 

Shares of.each in the capital of the said Company numbered. 

to.and] The List of Contributories of the above-named Company 

and the Liquidator's Certificate finally settling the same be varied by 
excluding the name of the Applicant therefrom (or as the case may be). 

3. The Respondent do pay to the Applicant his costs of this Appli¬ 
cation (b). 

Dated (etc., as in Form No. 168). 


473 . 

AFFIDAVIT in support of Summons to vary List of Contributories (c). 
(Heading as in Form No. 165.) 

I,.. of (here insert address and description of the deponent), 

make oath and say as follows : 

1. The above-named Company (hereinafter called " the Company ") 

was incorporated on the.. 19..., under the Companies Act, 

1948, as a Company limited by shares with a capital of £200,000 divided 
into 200,000 Shares of £1 each. The Company was formed in particular 


(a) See Practice and Procedure, p. 505, ante. 

(b) The Official Receiver is not in any case personally liable to pay any costs of 
or in relation to an application to set aside or vary his act or decision settling the 
name of a person on the List of Contributories (Companies (Winding-up) Rules, 1949, 
r. 8 a (2)). 

(c) See Practice and Procedure, p. 506, ante. 
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* 

(according to the Prospectus below referred to) to acquire the business 
of wireless radio dealers until then carried on by Messrs. 

2. By a Prospectus dated the., 19..., the Company offered 

for public subscription the whole of the said 200,000 Shares of £1 each. 
One of the main inducements held out to subscribers was that in addition 

to acquiring the business carried on by Messrs.the Company 

had also entered into service contracts with them for a period of five 
years from its incorporation. On the faith of the statements made in 
the prospectus I applied for 5,000 of the said Shares and received an 
allotment thereof. Accompanying my application was a cheque for 
£1,250 being at the rate of 5s. per share, the sum due on application. 

A print of the said Prospectus is now produced and shown to me marked 
<< » 

3. On the.. 19..., I paid the further sum of 5s. per share, 

being the instalment due under the terms of issue on that date. Shortly 
afterwards I learned that the statement contained in the Prospectus 

with regard to the service contracts with Messrs.was untrue 

and that in fact no such contracts had been entered into. 

4. Immediately I addressed to the Company the letter dated the 

.. 19...(contained in the bundle of correspondence now 

produced and shown to me marked ".") and repudiated the said 

Shares. I followed this up by causing my Solicitors to issue a Writ against 
the Company claiming rescission of the said Contract to take the 5,000 
Shares and rectification of the Register accordingly ; the short title and 

reference to the record of the said proceedings is.v.. 

Limited, 19..., ... No. 

5. Three weeks after the issue of the said Writ the Order herein for the 
Winding-up of the Company was made and the proceedings in the said 
Action were automatically stayed. 

6. On the.. 19..., I received from the Liquidator of the 

Company a Notice that he had included me in the List of Contributories 
as the holder of 5,000 Shares of the Company paid up to the extent of 10s. 
The said Notice is contained in the said bundle of correspondence. In 
response I wrote to him informing him of the fact that I had commenced 
the said proceedings. 

7. It appears from a further Notice from the Liquidator dated the 

.. 19..., that he has finally settled me on the List of Con¬ 
tributories of the Company as the holder of 5,000 Shares of the Company 
paid up to the extent of 10s. per share. 

Sworn, etc. 

474 . 

ORDER to vary List of Contributories (d). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of. And Upon Hearing, etc . And Upon 

Reading, etc. 

It Is Ordered that the List of Contributories of the said Company and 
the Certificate of the Liquidator finally settling the same be varied by 
excluding the name of the Applicant the said.from the said 

(rf) See Practice and Procedure, p. 506, ante. This form is based on Form 44 
in the Appendix to the Companies (Winding-up Rules), 1949. 
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List of Contributories £or by including the name of the Applicant the 

said.as a Contributory in the said List for. 1 ..Shares] 

(or as the case may be , including any Order made as to costs). 


475 . 

ORDER rectifying Register of Members and varying List of Contributories. 

(Heading as in Form No. 165.) 

The Application by Summons dated the.. 19..., of 

.of.. which upon hearing the Solicitors for the 

Applicant and for the Official Receiver and Liquidator of the above-named 
Company (the Respondent to the said Summons) in Chambers, was 
adjourned to be heard in Court, c&ming on this day to be heard accord¬ 
ingly. And Upon Hearing Counsel for the Applicant and for the said 
Respondent. And Upon Reading the Order to wind up the said Company 

dated the.. 19..., the List of Contributories of the said 

Company and the Certificate of the Liquidator finally settling the same 

dated the.. 19..., the two Affidavits of.filed 

respectively the.. 19..., and the.. 19..., the 

Affidavit of.filed the.. 19..., the Affidavit of 

.filed the.. 19..., the Exhibits in the said 

Affidavits or some of them respectively referred to, and the Order dated 
the.. 19.... 

And Upon Hearing the evidence of the said.and. 

upon their cross-examination and re-examination on their said respective 
Affidavits taken orally before this Court on the hearing of the said 
Application. 

This Court Doth Order that the Register of Members of the said 
Company be rectified by removing the name of the Applicant therefrom 
as the holder of....Shares of.each in the said Company num¬ 
bered.to.(both inclusive) and that the List of Contributories 

of the said Company and the Liquidator's Certificate finally settling the 
same be varied accordingly. 

And It Is Ordered that the costs of the Applicant of the said Applica¬ 
tion be taxed and paid out of the assets of the said Company. 

And It Is Ordered that the costs of the Respondent of the said Applica¬ 
tion be included in his costs of the winding-up of the said Company. 

And It Is Ordered that an Office Copy of this Order be delivered to the 
Registrar of Companies. 


476 . 

SUMMONS for Leave to make a Call (e). 

[Heading as in Form No. 165.) 

Let the several persons whose names and addresses are set forth in 
the Second Column of the Schedule hereto, being Contributories of the 
above-named Company, as shown in the third Column of the said Schedule, 

attend at.on.the.day of.. 19..., 

at.o'clock in the.noon, on the hearing of an application on 

(0) See Practice and Procedure, p. 508, ante. This is Form 49 in the Appendix 
to the Companies (Winding-up), Rules, 1949. 
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the part of the [Official Receiver and] Liquidator of the Company for 

an order that he may be at liberty to make a call to the amount of £ . 

per share on all the Contributories (or as the case may be) of the said 
Company. 

Dated this.day of., 19.... 

This Summons was taken out by.of., 

Solicitors for the [Official Receiver and] Liquidator. 

To. 

Note .—If you do not attend either in person or by your Solicitor, at 
the time and place above-mentioned, such Order will be made and pro¬ 
ceedings taken as the Court may think just and expedient. 


Schedule. 



477 . 

AFFIDAVIT of Liquidator in support of proposal for Call (/). 

(Heading as in Form No. 165.) 

I, .. of.. the Liquidator of the above- 

named Company, make oath and say as follows : 

1. I have in the Schedule now produced and shown to me, and marked 

with the letter A, set forth a statement showing the amount due in 
respect of the debts proved and admitted against the said Company, and 
the estimated amount of the costs, charges, and expenses of and incidental 
to the winding-up the affairs thereof, and which several amounts form 
in the aggregate the sum of £.or thereabouts. 

2. I have also in the said Schedule set forth a statement of the assets 

in hand belonging to the said Company, amounting to the sum of £ . 

and no more. There are no other assets belonging to the said Company, 
except the amounts due from certain of the Contributories of the said 
Company, and, to the best of my information and belief, it will be im¬ 
possible to realise in respect of the said amounts more than the sum of 


£ .or thereabouts. 

3.persons have been settled by me on the List of Contribu¬ 


tories of the said Company in respect of the total number of.shares. 

4. For the purpose of satisfying the several debts and liabilities of the 
said Company and of paying the costs, charges, and expenses of and 
incidental to the winding-up the affairs thereof, I believe the sum of 

£ .will be required in addition to the amount of the assets of the said 

Company mentioned in the said Schedule, and the said sum of £ . 

(/) This is Form 50 in the Appendix to the Companies (Winding-up) Rules, 
1949. 
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5. In order to provided the said sum of £ .. it is necessary to 

make a call upon the several persons who have been settled on the List of 
Contributories as before mentioned, and, having regard to the probability 
that some of such Contributories will partly or wholly fail to pay the 
amount of such call, I believe that, for the purpose of realising the amount 

required as before mentioned, it is necessary that a call of £ .per 

share should be made. 

Sworn, etc. 


478 . 

SUMMONS for an Order for service of Summons for calls by Advertisement. 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the hearing 

of an application of.of.the Liquidator of the 

above-named Company for an order that notice of the Summons herein 

dated the.. 19..., in the "." newspaper on or 

before the.. 19...,be deemed good and sufficient service of the 

said Summons upon the persons settled on the List of Contributories of 
the said Company. 

Dated (etc., as in Form No. 168). 


479 . 

ORDER for service of Summons for calls by Advertisement (g). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.the Liquidator of the above-named Com¬ 
pany. And Upon Hearing the Solicitors for the Applicant. And Upon 

Reading the Order to wind up the said Company dated the.. 

19..., the Order dated the.,19... (appointing Liquidator) the 

Summons dated the.. 19..., and the Affidavit of. 

filed the.. 19.... 

It Is Ordered that the publication of notice of the said Summons dated 

the.. 19..., in the “Times" newspaper on or before the 

.. 19..., be deemed good and sufficient service of the said 

Summons upon the persons settled on the List of Contributories of the 
said Company. _ 


480 . 

ADVERTISEMENT of Application tor Leave to make a Call (h). 

(Heading as in Form No. 165.) 

Notice is hereby given that the (here state the name of Court) Court 

has appointed.the.day of.. 19..., at 

.o’clock in the.noon, at (here state place of appointment), to 

hear an application for leave to make a call on all the Contributories of 
the said Company (or as the case may be) and that the Liquidator of the 

(g) See Practice and Procedure, p. 509, ante. 

(h) This is Form 51 in the Appendix to the Companies (Winding-up) Rules, 
1949 . 
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said Company proposes that such call shall be for £ .per share. All 

persons interested are entitled to attend at such day, hour, and place, 
to offer objections to such call. 

Dated this.day of., 19.... 

Liquidator. 

481 . 

ORDER giving Leave to make a Call (i). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

the [Official Receiver and] Liquidator of the above-named Company. 

And Upon Hearing the Solicitors for the Applicant and for. 

and.(the Respondents). And Upon Reading the Order to 

wind up the said Company dated the., 19..., [the Order 

dated the.. 19... (appointing Liquidator)] the List of Con¬ 

tributories of the said Company and the Certificate of the Liquidator 

finally settling the same filed the.. 19..., the Affidavit of 

.filed the.. 19..., and the Exhibit therein referred to 

It Is Ordered that the [Official Receiver and] Liquidator be at liberty 

to make a call of £ .per share on all the Contributories of the said 

Company (or as the case may be). 

And It Is Ordered that each such Contributory do on or before the 

.,19..., pay to the [Official Receiver and] Liquidator of the 

said Company the amount which will be due from him or her in respect 
of such call. 


482 . 

DOCUMENT making a Call (k). 

(Heading as in Form No. 165.) 

I,.. the [Official Receiver and] Liquidator of the above- 

named Company, in pursuance of an Order of Court for Resolution of 

the Committee of Inspection] made for passed] this.day of 

., 19..., hereby make a call of £ .per share on all the 

Contributories of the Company, which sum is to be paid at my office 
(here insert address) on the.day of.. 19.... 


Liquidator. 


483 . 

SUMMONS for Order for enforcement of Calls (/). 

(Heading as in Form No. 165.) 

Let the several persons named in the Second Column of the Schedule 
to this Summons attend, (etc. f as in Form No. 168) on the hearing of 
an application of.of.the Liquidator of the 

(t) See Practice and Procedure, p. 509, ante. This form is based on Form 
52 in the Appendix to the Companies (Winding-up) Rules, 1949. 

(k) See Practice and Procedure, p. 509, ante. This is Form 53 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 

(/) See Practice and Procedure, p. 510, ante. 
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above-named Company, for an Order that the Respondents being respec¬ 
tively Contributories of the above-named Company, may be ordered on or 

before the......day of.. 19..., or subsequently within four days 

after the service of the Order to be made hereon to pay to the Liquidator 

of the said Company at.aforesaid the several sums of money 

set opposite to their respective names in the Sixth Column of the said 
Schedule hereto, such sums being the amounts due from the said persons 
respectively [in respect of a call made by the Applicant pursuant to an 

Order of the Court dated the.. 19..., payment of which was 

demanded by the Applicant on the.. 19..., or, where the Order 

is sought against persons specified in the body of the summons, sums in 
respect of unpaid calls as follows : C.D. a call of 2s. per share on 30,000 
shares and E. F. a call of 2s. per share on 10,000 shares in the above- 

named Company, which calls were duly demanded on the.. 

19 or as the case may be\, and that the Respondents respectively do also 
pay interest at the rate of £... per cent, per annum on the said amounts 
specified in the Sixth Column of the said Schedule from the time such sums 
respectively became due to the time of actual payment. And also that 
the Respondents may be ordered to pay to the Applicant the costs of and 
incidental to this Application. 

Dated the.day of.. 19.... 

This Summons {etc., as in Form No. 168). 

To [the several persons respectively named in the Second Column of 
the Schedule to this Summons, being Contributories of the said Company, 
or, where the Respondents are named in the body of the summons, C. D. of 
.and E. F. of.]|. 

Note .—(^ 4 s in Form No. 168.) 


The Schedule. 


No. 

on 

List. 

Name. 

Address. 

Description. 

In what 
character 
included. 

Amount due. 






1 

I 



484 . 

AFFIDAVIT in support 0! Application for Order for payment of Call (w). 

{Heading as in Form No. 165.) 

I,., of, etc., the Liquidator of the above-named Company, 

make oath and say as follows : 

1. None of the Contributories of the said Company, whose names 
are set forth in the Schedule hereto annexed, marked A, has paid or 
caused to be paid the sums set opposite their respective names in the said 

(m) See Practice and Procedure, p. 510, ante. This is Form 56 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 
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Schedule, which sums are the amounts now due from them respectively 

under the call of £.per share, duly made under the Companies Act, 

1948; dated the.day of.,19.... 

2. The respective amounts or sums set opposite to the names of such 
Contributories respectively in such Schedule are the true amounts due and 
owing by such Contributories respectively in respect of the said call. 

A. 

The Schedule above referred to. 

(Here follows the Schedule to the previous form.) 

Sworn, etc. 


485 . 

AFFIDAVIT proving posting ol Notices of Call. 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent ), make oath and say as follows : 

1. I did on the.. 19..., serve [.and. 

(or as the case may be)*\ each with a Notice specifying the amount due from 

them in respect of the call of 25. per share duly made on the.. 

19..., in the forms hereunto annexed marked 11 A ” and “ B ” respectively 
together with a copy of the [Resolution of the Committee of Inspection 
or Order of the Court] sanctioning the said call. 

2. I served the said Notices and copies of the said [Resolution or 
Order] by putting true copies thereof enclosed in registered envelopes 

addressed to the said persons respectively at.and by placing 

the same prepaid in the post office at.. before the hour of 

.o'clock in the.noon of the said.day of. 

3. The said addresses were the last known addresses of the said persons. 

Sworn, etc. 


486 . 

ORDER for payment of Call due from a Contributory (n). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named 

Company And Upon Reading the Order to wind up the said Company 

dated the.. 19..., the Order dated the.. 19... 

(appointing Liquidator), the Affidavit of.filed the., 

19..., and the Affidavit of.filed the.. 19... It Is 

Ordered that C. D., of, etc. [or E. F., of, etc., the legal personal representa¬ 
tive of L. M., late of, etc., deceased], one of the Contributories of the said 
Company [or, if against several Contributories, the several persons named 
in the Second Column of the Schedule to this Order, being respectively 

Contributories of the said Company], do, on or before the...,.day of 

.. 19..., or subsequently within four days after service of this 

Order, pay to.. the Liquidator of the said Company, at his 

(n) See Practice and Procedure, p. 510, ante. This is Form 57 in the Appendix 
to the Companies (Winding-up) Rules, 1949. 
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office situate at No.Street,., in the County of 

.. the sum of £ . Jjif against a legal personal representa¬ 
tive add , out of the assets of the said L. M., deceased, in his hands as such 
legal personal representative as aforesaid, to be administered in due course 
.of administration, if the said E. F. has in his hands so much to be ad¬ 
ministered ; or, if against several Contributories , the several sums of 
money set opposite to the respective names in the Sixth Column of the 
said Schedule hereto], such sum £or sums] being the amount [or 
amounts] due from the said C. D. £or L. M.], [or the said several persons 

respectively], in respect of the call of £ .per share duly made, dated 

the.day of.. 19.... 

And It Is Ordered that the said several persons do within the like 

period and at the place aforesaid pay to the said.. as such 

Liquidator, interest at the rate of £...per centum per annum on the 
amounts specified in the Sixth Column of the said Schedule from the 
., 19..., to the date of payment. 

And It Is Ordered that the said several persons do within the like 

period and at the place aforesaid pay to the said.. as such 

Liquidator, the several sums set opposite their respective names in the 
Seventh Column of the said Schedule, such sums being the proportion of 
the Applicants’ costs of the said Application payable by such several 
persons respectively. 

[Here, if there is a Schedule of the Contributories and if and so far as 
applicable , add : 

And It Is Ordered that the amounts payable under this Order by such 
of the persons named in the said Schedule hereto as legal personal repre¬ 
sentatives be paid by them out of the assets in their hands respectively 
as such legal personal representatives respectively to be administered 
in due course of administration if they shall have in their hands so much 
to be administered.] 


The Schedule before referred to. 


No. on 
List. 

Name. 

Address. 

Description. 

In what 
character 
included. 

Amount due. 

Proportion 
of Costs. 

Total amount 
payable 
exclusive of 
Interest. 

■ 





£ 

s. 

d. 


£ 

s. 

d. 


487 # 

SUMMONS for Order enforcing payment of moneys due prior to the com¬ 
mencement of a Winding-up in respect of Shares (0) 

{Heading as in Form No. 165.) 

Let the several persons named in the Second Column of the Schedule 
to this Summons attend (etc., as in Form No. 168) on the hearing of an 
application of.of.. the Liquidator of the above- 


(0) See Practice and Procedure, p. 5x0, ante. 
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named Company, for an Order that the Respondents being respectively 
Contributories of the above-named Company, may be ordered on or before 

the.. 19..., or subsequently within [four] days after service 

of the Order to be made hereon to pay to the Liquidator of the said Com¬ 
pany at.. the several sums of money set opposite to their 

respective names in the Sixth Column of the said Schedule, such sums being 
the amounts due from the said persons respectively in respect of the sum 
of 5s. due under the terms of the Prospectus of the said Company dated 

the.. 19.*., on allotment of the Ordinary Shares respectively 

held by such persons, and 5s., being the final instalment due thereunder 
in respect of the said shares {or the sum of 2s. called up on each of the 
Ordinary Shares by the Directors of the said Company prior to the com¬ 
mencement of the winding-up or as the case may be j, and that the Respon¬ 
dents respectively do also pay interest at the rate of.per cent, per 

annum on the said respective sums, and in the case of the sum of 5s. due 

on allotment as from the.. 19..., and in the case of the said 

sum of 5 s. due in respect of the final instalment as from the.. 

19..., being the date of which the said sum became due, to the time of 
actual payment. 

And that the Respondents may be ordered to pay to the Applicant 
the costs of and incidental to this Application. 

Dated (etc., as in Form No. 168). 


488 . 

AFFIDAVIT in support of Summons in Form No. 487 (p). 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent ), make oath and say as follows : 

1. On the.. 19..., I finally settled the List of Contribu¬ 

tories of the above-named Company (hereinafter called " the Company ”). 

2. I crave leave to refer to the Affidavit of.filed herein on 

the.. 19..., proving the due postage of notice that the said 

List of Contributories had been settled as aforesaid and that the names of 
the Respondents are settled on the List of Contributories. In addition 
to my giving them notice of the settlement of the List of Contributories I 
also wrote individually to them requiring payment of the sums due from 
them, by letter dated the.. 19..., a copy of which is now pro¬ 
duced and shown to me marked. 

3. The Ordinary Shares held by the Respondents were offered for 
public subscription on the terms of the Prospectus now produced and 

shown to me marked “.It will be seen from the terms of issue 

as set out in the Prospectus that the sum of 5s. per share was due on 

allotment and the final instalment of 5$. was due on the.. 

19.... The Prospectus and Articles of Association of the Company, a 

print of which is now produced and shown to me marked ".,” 

provided that all sums due in respect of shares shall carry interest at the 
rate of.per cent, per annum. In settling the List of Contributories 


[p) The affidavit is given merely as an example, as the actual facts will vary greatly 
in each case. 
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I carefully checked from the books the various amounts paid in respect of 
the Ordinary Shares of the Company, and I am satisfied that the sums 

stated to be due in the Schedule to the Summons dated the.. 

19..., represent the difference between the amount credited as paid on the 
respective shares held by such persons and the nominal amount thereof 
which by the terms of the said Prospectus was due to be paid as aforesaid. 
Sworn, etc. 


489 . 


ORDER against single Contributory for moneys due on Shares prior to 

Winding-up (q). 


(Heading as in Form No. 165.) 


Upon the Application by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named Com¬ 
pany And Upon Hearing the Solicitors for the Applicant and no one 

appearing for or on behalf of.(the Respondent) although he 

has been duly served with the said Summons as by the Affidavit of 

.filed the.. 19..., appears. And Upon Reading 

the Order to wind up the said Company dated the.. 19..., 

the Order dated the.. 19...(appointing Liquidator), the 

Order dated the .. 19..., the Affidavit of.filed 

the.. 19..., and the Exhibits therein referred to (or as the 

case may be). 

It Is Ordered that the Respondent the said.. of.. 

a Contributory of the said Company, do within [seven] days after service 

of this Order upon him pay to.as such Liquidator at. 

aforesaid the sum of £ .. such sum being the amount due from the 

said Respondent in respect of application money, allotment money and 

final instalment in respect of.Redeemable Cumulative Preference 

Shares of £1 each in the capital of the said Company applied for by the 
Respondent under the Prospectus of the said Company dated the., 


19.. .. 

And It Is Ordered that the said.do within the like period 

and at the place aforesaid pay to the said.as such Liquidator 

interest at the rate of £ .per cent, per annum on the said sum of 

£ .to the date of payment thereof, such interest to be calculated as 

regards the said application and allotment money as from the.. 

19.. ., and as regards the said final instalment as from the., 19.... 

And It Is Ordered that the Respondent the said.do pay 

to the Applicant the said.his costs of the said Application, 

such costs to be taxed. 


490 . 

ORDER against several B Contributories lor the payment ol allotment 
moneys and instalments due on Shares prior to Winding-up. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 489). 

It Is Ordered that the several persons named in the Second Column 
of the Schedule hereto (being respectively B Contributories of the said 


(q) See Practice and Procedure, p. 511, ante. 
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Company) do within [seven] days after service of this Order upon them 

respectively pay to....as such Liquidator at. 

aforesaid the several sums of money set opposite their respective names 


in the Sixth and Seventh Columns of the said Schedule, such sums being 
the amounts due from the said several persons respectively on the allot¬ 
ment or one month after allotment of the Shares in the capital of the said 
Company set opposite their respective names in the Fifth Column of the 
said Schedule in pursuance of the terms of the offer of such Shares con¬ 
tained in a Prospectus of the said Company dated the.. 19.... 

And It Is Ordered that the said several persons do within the like 

period and at the place aforesaid pay to the said.as such 

Liquidator, interest at the rate of £ .per cent, per annum on the 

respective sums specified in the Sixth and Seventh Columns of the said 
Schedule from the times when such sums respectively became due to the 
date of payment. 

And It Is Ordered that the said several persons do within the like 

period and at the place aforesaid pay to the said.as such 

Liquidator the several sums set opposite their respective names in the 
Eighth Column of the said Schedule, such sums being the proportion of the 
Applicant's costs of the said Application payable by such several persons 
respectively. 

The Schedule before referred to. 


X. 

No. on 
List. 

2 . 

Name. 

3- 

Address. 

4- 

In what 
character 
included. 

5- 

No. of 
shares 
held. 

6 . 

Amount 
due on 
allotment, 
April, 19 .... 

7. 

Amount 

due 

one month 
after 

allotment. 
May, 19 .... 

8 . 

Proportion 
of Costs. 

9- 

Total 

amount 

due 

exclusive 
of Interest. 











T 


491 . 

ANOTHER ORDER in respect of an instalment called up prior to the 
commencement of the Winding-up. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 489). 

It Is Ordered that the several persons named in the Second Column 
of the Schedule hereto, being respectively Contributories of the said 
Company, do within [seven] days after service of this Order upon them 

respectively pay to.as such Liquidator at his office situate 

at.aforesaid the several sums of money set opposite their 

respective names in the Sixth Column of the said Schedule, being the 
amounts due from the said several persons respectively in respect of an 
instalment of 2s. 6 i. per share payable under the terms of the Prospectus 

of the said Company on the.. 19..., pursuant to the notice 

given on the.. 19..., by the Directors of the said Company 

prior to the commencement of the winding-up of the said Company. 














528 Proceedings under the Winding-Up Rules [Vol. VIA 

492 . 

SUMMONS to ascertain the Rights ot Shareholders in a Winding-up (r). 

(Heading as in Form No. 165.) 

Let., of., the holder of Preference Shares of 

the above-named Company, and.. of.. the holder 

of Ordinary Shares of the above-named Company, attend {etc., as in Form 

No. 168) on the hearing of an application of.. the Liquidator 

of the said Company, for the determination of the following questions 
and the following relief : 

1. Whether the Liquidator should distribute the surplus assets of the 
Company remaining after satisfying all the liabilities of the Company 
and the costs of the liquidation thereof and available for distribution 
among the shareholders thereof pari passu amongst the holders of the 
Preference Shares and the Ordinary Shares of the Company or solely 
amongst holders of the Ordinary Shares or how otherwise the same should 


be distributed. 

2. That.may be appointed for the purposes of this 

application to represent the holders of the Preference Shares of the Com- 

. pany and that.may be appointed for the purposes aforesaid 

to represent the holders of the Ordinary Shares of the Company. 


3. That all proper directions should be given as to the costs of this 
application. 

Dated (etc., as in Form No. 168.) 


493 . 

AFFIDAVIT in support of Summons to ascertain the Rights ol Share¬ 
holders in a Winding-up. 

(Heading as in Form No. 165.) 

I, .. of (here insert the address and description of the de¬ 

ponent), make oath and say as follows : 

1. I am the Liquidator of the above-named Company (hereinafter 

called “ the Company ”), having been so appointed by an Order made 
herein on the.. 19.... 

2. The Company was incorporated under the Companies Act, 1929, 

with a capital of £ .. divided into.Preference Shares of £1 

each and.Ordinary Shares Of £1 each.of the said Preference 

Shares and.of the said Ordinary Shares have been issued and are 

credited as fully paid-up. The document now produced and shown to 

me marked “.” is a print of the Memorandum and Articles of 

Association of the Company. 

3. Clause 5 of the Memorandum of Association of the Company pro¬ 
vides as follows : J£or Article.of the Articles of Association of the 

Company provides as follows :] 


(?) See Practice and Procedure, p. 5x1, ante. 
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(Here set forth the provisions of the Memorandum or Articles of Associa¬ 
tion as the case may be, containing the rights of the several classes of shares in 
a winding-up .) 

4. I anticipate having a surplus of some £ .after satisfying all 

the liabilities of the Company and the costs of the liquidation thereof, 
but I have been advised that there is a question of doubt as to who are 
entitled to the surplus assets in this winding-up [having regard to the 
provisions of the Memorandum and Articles of Association hereinbefore 
referred to (or as the case may be)]. 

5. Certain other provisions in the Memorandum and Articles would 
appear to throw some light on this question, namely (here set out any 
provisions which may assist the Court in determining the class rights ). 

6.is the holder of.of the said Preference Shares 

and holds no Ordinary Shares.is the holder of. 

Ordinary Shares and holds no Preference Shares. 

Sworn, etc. 


494 . 

ORDER Declaring Rights in regard to Distribution, etc. ($). 

(Heading as in Form No. 165.) 

The Application by Summons dated the.. 19..., of 

.. of.. the Liquidator of the above-named 

Company, which upon hearing Counsel for the Applicant and for. 

and.(the Respondents) in Chambers, was adjourned to be 

heard in Court, coming on on the.. 19..., to be heard ac¬ 

cordingly And Upon Hearing Counsel for the Applicant and for the said 
Respondents And Upon Reading the Order to wind up the said Company 

dated the.. 19..., the Order dated the., 19... 

(appointing Liquidator), the Affidavit, of.filed the.. 

19..., the Affidavit of.filed the.. 19..., and the 

Exhibits in the said Affidavits respectively referred to. 

This Court Did Order that the said Application should stand for 
judgment, and the said Application standing for judgment this day in the 
paper in the presence of Counsel for the Applicant and for the Respondents. 

This Court Doth Declare that the surplus assets of the said Company 
after payment and discharge of all the debts and liabilities of the said 
Company and the costs of the winding-up thereof and the repayment of 
all capital on the Preference Shares and the Ordinary Shares of the said 
Company are distributable rateably among the holders of both the said 
Preference and the said Ordinary Shares. 

And It Is Ordered that the Respondent the said.be and he 

is hereby appointed for the purposes of the said Application to represent 
all the holders of the Preference Shares of the said Company [or that the 

Respondent the said.be and he is hereby appointed for the 

purposes aforesaid to represent all the holders of the Ordinary Shares of 
the said Company (or as the case may be).] 

And It Is Ordered that the costs of the Applicant and of the Respon¬ 
dents of the said Application be taxed as between Solicitor and Client and 
paid out of the assets of the said Company. 


C.F. VIA 


(5) See Practice and Procedure, p. 512, ante. 


2 M 
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495 . 

MINUTES of Committee o! Inspection (t). 

Return to Contributories. 

The Liquidator reported that he proposed to make a return of capital 
to the Contributories, but that under the Companies Act, 1948, and the 
Companies (Winding-up) Rules, 1949, it was necessary to obtain the leave 
of the Court for this purpose. 

It was therefore Resolved that the Liquidator be authorised to employ 
a Solicitor to apply to the Court for leave to make a return to the 
Contributories. 


496 . 

NOTICE to Contributory of intention to apply to Court to sanction 

Return (a). 

(Heading as in Form No. 165.) 

Take notice that I intend to make application to the Court for leave 
to make a return of capital to shareholders in the above matter. You 
are mentioned in the Company’s Statement of Affairs as a holder of shares 
in the character and for the number of shares stated below. If no 
sufficient cause is shown by you within twenty-one days from the date of 
this notice, for varying such statement, the Court will be asked to sanction 
the return and payment will be made in accordance with the information 
given below. 

Dated this.day of.. 19.... 

{Signature.) 

[Official Receiver and] Liquidator. 

[Address.) 

To. 


No. on 
List 

Name. 

Address. 

Description. 

In what 

character 

included. 

Number of 
Shares [or- 
extent of 
Interest]. 

Amount 
called up 
at date of 
winding-up. 

Amount 
paid up 
at date of 
winding-up. 










497 . 

NOTICE to Contributory in arrear with Calls, of intention to apply to Court 

to sanction Return. 

[Heading as in Form No. 165.) 

Take notice that I intend to make application to the Court on.day 

the.day of.. 19..., at.o'clock in the.noon 

for leave to adjust the rights of Contributories and make a [First, Final 
or otherwise ] return of capital of [.per share] to [state class of 

(I) See Practice and Procedure, p. 512, ante. 

(a) See Practice and Procedure, p. 512, ante. 
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shareholders) shareholders in the above matter [add, except in case of first 
return , making with the interim returns previously paid a total return of 
£ .per share]. 

You have been settled on the List of Contributories as a holder of 

.shares of £ .each, of which £ .has been called, and on 

which you are credited with having paid £ . {add, if only partly paid , 

only out of a total call of £ .]. 

[Application will be made to the Court for an Order that the Company 

may retain £ .on account of your indebtedness for calls and that the 

sum of £ .only be paid to you in respect of the return (strike out these 

words in case of indebtedness being in excess of amount of return )!] 

Any objection must be made at the time and place above-mentioned 
at your own risk as regards costs. 

Dated this.day of., 19.... 

(Signature.) 

[Official Receiver and] Liquidator. 

(Address.) 

To. 


498 . 

SUMMONS for liberty to adjust Rights and make Distribution to 
Contributories. 

(Heading as in Form No. 165.) 

Let all parties concerned attend (etc., as in Form No. 168) on the 
hearing of an application of the [Official Receiver and] Liquidator of 
the above-named Company, for an Order that the Applicant be at liberty 
to adjust the rights of the Contributories inter se by making a [First and 

Final Return of capital of. d. per share to the Ordinary Shareholders 

of the said Company (or as the case may be )2 and paying to the several 
persons whose names and addresses are set out in the Schedule, being the 

Exhibit “.” to the Affidavit of.filed herein on the 

.day of.,19..., the sums set opposite to their respective 

names in the Tenth Column thereof. 

Dated (etc., as in Form No. 168). 


499 . 

AFFIDAVIT in support of Summons to adjust Rights, etc. (b). 

(Heading as in Form No. 165.) 

I, ., of (here insert an address and a description of the 

deponent ), make oath and say as follows : 

1. I am the Liquidator of the above-named Company (hereinafter 
called “ the Company ”), which was ordered to be wound up on the 
., X 9 -— 

2. I have in my hands as Liquidator of the Company the sum of 

£.available for distribution amongst the holders of.Ordinary 

Shares of £1 each of the Company. 

3. The persons whose names and addresses are set out in the Schedule 


(61 See Practice and Procedure, p. 512, ante. 
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now produced and shown to me marked ".” are the persons who 

are entitled to the return of capital hereinafter mentioned. The said 
Schedule contains particulars of the number of Ordinary Shares held by 
the said persons respectively, the total amount called up and paid up or 
credited as paid up in respect of the shares held by them respectively, the 

amount of a return of. d. per share and the net return payable. 

(Here add a statement with reference to any adjustment that may be due by 
reason of arrears of calls or indebtedness of a Contributory ). 

4. The said sum of £ .is sufficient to make a First and Final 

Return of. d. per share to each of the said shareholders. 

5. All.the liabilities of the said Company have been paid in full. 

Sworn, etc. 


500 . 

ORDER giving liberty to adjust Rights and make Distribution (c). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of.. the Liquidator of the above-named 

Company And Upon Hearing the Solicitors for the Applicant And Upon 

Reading the Order to wind up the said Company dated the.. 

19..., the Order dated the.. 19...(appointing Liquidator) the 

Affidavit of.filed the.. 19..., and the Exhibit 

therein referred to. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
adjust the rights of the Contributories of the said Company inter se by 

making a First and Final Return of capital of. d. per Share to the 

Ordinary Shareholders of the said Company and by paying to the persons 
whose names are set out in the Second Column of the Schedule being the 

Exhibit to the said Affidavit of.the sums set opposite their 

respective names in the.Column of such Schedule. 


501 . 

ANOTHER ORDER giving liberty to adjust Rights and make Distribution. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 500). 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
adjust the rights of the Contributories of the said Company by making a 
return in respect of Shares of the said Company which are fully paid and by 
paying to the persons whose names are set out in the Second Column of 

the Schedule being Exhibit.to the said Affidavit of.the 

sums set opposite their respective names in the.Column of such 

Schedule. 

[And It Is Ordered that all moneys payable to.out of the 

assets of the said Company be retained by the Liquidator of the said 
Company until all claims (if any) which the said Company or the Liqui¬ 
dator thereof may have against the said.shall have been 

satisfied.] 


(c) See Practice and Procedure, p. 5x3, ante. 
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502 . 

ORDER giving leave to adjust Rights by effecting a Distribution in specie. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 500). 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
distribute in specie by way of nomination among the Ordinary Share¬ 
holders of the said Company named in the Schedule hereto in the propor¬ 
tions set out in such Schedule the.5 per cent. Preference Shares of 

£1 each credited as fully paid in., Limited, forming part of 

the assets of the said Company. 

The Schedule above referred to. 


Names and Addresses of 
Ordinary Shareholders. 

Number of Ordinary Shares 
held in .Limited. 

Number of 5 per cent. 
Preference Shares in. 

Limited to be allotted. 


- 



503 . 

ORDER giving leave to distribute regardless of a certain claim. 

(Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 500). 

It Is Ordered that the Applicants as such Joint Liquidators be at 
liberty to distribute amongst the Shareholders of the said Company by 
way of a final return of capital the assets of the said Company remaining 
after payment of the Liquidators* final remuneration and the proper costs, 
charges, and expenses of the liquidation of the said Company without 

regard to any claim for taxes which the.Government may 

have against the said Company. 


504 . 

AFFIDAVIT of Shareholder that he is legal holder of Shares* the 
Certificate of which is lost (d). 

(Heading as in Form No. 165.) 

I, . (full name , address and occupation ), make oath and 

say as follows : 

I have made a careful search for the Certificate for.shares 

in the above-named Company mentioned in the Schedule hereto, in respect 
of which I have been included in the list of persons to whom a return of 
capital is payable. I have not, however, been able to find the said 


(d) See Practice and Procedure, p. 513, ante . 
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certificate, which was last in my possession on or about.. 

19..., and I verily believe that the same has been lost or mislaid. I hereby 
declare that I have not, nor has any person by my order, to my knowledge 
or belief, for my use, in any manner disposed of, parted with or pledged 
the said shares, or assigned my legal or beneficial interest therein or any 
part thereof, and that I am the person now legally and beneficially 
interested in the same, and entitled to receive for my use all returns of 
capital payable in respect thereof. 

Schedule. 

(Number, ordinary or preference) shares of (nominal value) each (fully 

paid or otherwise) paid in.. registered in the name of. 

Sworn, etc. 


505 . 

INDEMNITY against wrong payment. 

(Heading as in Form No. 165.) 

To.the Liquidator of the above-named Company. 

In consideration of your paying to me without production of the Share 

Certificate, the sum of £ .. being the return of capital in respect of 

.shares in the above-named Company, mentioned in the 

Schedule hereto, in respect of which I have been included in the list of 
persons to whom a return of capital is payable, I hereby undertake to 
keep you or your successor in office and the above-named Company 
indemnified against all claims which may be made by any other person 
or persons in respect of the said shares, and from all loss and expense 
which the assets of the above-named Company, you or your successor in 
office may sustain by reason of your paying to me the said return of capital. 
And if it should hereafter appear that any other person is entitled to 
receive payment of the said return of capital or any part thereof, I hereby 
engage to pay to you or your successor in office all sums of money to which 
such other person or persons is, are, or may become entitled in respect of 
the said shares, and aU loss and expense incurred by you or your successors 
in office or the above-named Company in connection with the matter. 

Schedule. 

(Number, ordinary or preference) shares of (nominal value) each (fully 
paid or otherwise) paid in.. registered in the name of. 

Dated this.day of.,19.... 

Payee's signature. 

Address. 

In consideration of your making the above payment, I hereby under¬ 
take that should the said (name of previous signatory) fail to carry out the 
above undertaking, I will do so on..behalf. 

Dated this.day of.,19.... 

Surety's signature. 

Address. 

Occupation. 
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16 . Stay and Transfer of Proceedings. 

A. Stay o! Winding-lip. The Court may at any time after an Order 
for winding up, on the application either of the Liquidator or the Official 
Receiver or any Creditor or Contributory, and on proof to the satisfaction 
of the Court that all proceedings in relation to the winding-up ought to 
be stayed, make an Order staying the proceedings, either altogether or 
for a limited time, on such terms and conditions as the Court thinks fit 
(section 256 (1) of the Act; 3 Halsbury's Statutes, 2nd Edn., 662). 
Proceedings in a voluntary winding-up may be stayed under this section 
and section 307 of the Act; 3 Halsbury's Statutes, 2nd Edn., 693. 

B. Automatic Stay of Proceedings against Company. When a winding- 
up Order has been made or a Provisional Liquidator has been appointed, 
no action or proceeding may be proceeded with or commenced against the 
Company except by the leave of the Court and subject to such terms as 
the Court may impose (section 231 of the Act; 3 Halsbury's Statutes, 
2nd Edn., 648). 

C. Stay or Restraint of Proceedings against the Company. At any 

time after the presentation of a winding-up petition, and before a winding- 
up Order has been made, the Company, or any Creditor or Contributory 
may (a) where any action or proceeding against the Company is pending 
in the High Court or Court of Appeal in England or Northern Ireland, 
apply to the Court in which the action or proceeding is pending for a stay 
of proceedings therein, and (b) where any other action or proceeding is 
pending against the Company, apply to the Court having jurisdiction to 
wind up the Company to restrain further proceedings in the action or 
proceeding, and the Court to which application is so made may, as the 
case may be, stay or restrain the proceedings accordingly on such terms 
as it thinks fit (section 266 of the Act; 3 Halsbury’s Statutes, 2nd Edn., 

645). 

This power does not apply to proceedings abroad, though such 
proceedings may in certain circumstances be restrained by the Court 
exercising its equitable jurisdiction (Re Vocation (Foreign), Ltd., [1922] 
2 Ch. 196 ; Digest Supp.). 

D. Automatic Transfer of Proceedings against the Company. Rule 44 
of the Companies (Winding-up) Rules, 1949 (and see also R.S.C. Order 49, 
r. 5) provides that where an Order has been made for the winding-up of 
a Company, then if such Order was made by the High Court or if the 
proceedings have been transferred to the High Court, the Judge has 
power, without further consent, to order the transfer to him of any action, 
cause or matter pending in any other Court or Division brought or con¬ 
tinued by or against the Company, and any action or proceeding by a 
mortgagee or debenture holder of the Company against the Company, for 
the purpose of realising his security, or by any other person for the 
purpose of enforcing a claim against the Company's assets or property, 
which is pending in the High Court or before any Judge thereof is without 
further order transferred to the Judge of the High Court. In the case of 
applications in Chambers in actions so transferred where the practice in 
winding-up is different from the practice in the Chancery Division the 
practice in winding-up prevails. Where any action brought by or against 
a Company against which a winding-up order has been made is transferred 
to the Judge of the High Court, the Registrar may, under the general 
or special directions of the Judge, hear, determine and deal with any 
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application, matter, or proceeding which, if the action had not been trans¬ 
ferred, would have been determined in Chambers and such provisions 
apply to the proceedings in any action in which by the Rules of the Supreme 
Court or otherwise the Chamber proceedings are directed to be dealt 
with by the Registrar. 

Where an action or proceeding by a mortgagee or debenture holder of 
the Company against the Company is pending in the Chancery Division 
the practice is that the Official Receiver informs the Registrar of the 
Companies Court by letter giving particulars of the action or proceeding 
and stating that in his opinion it is desirable that such action or proceeding 
be transferred to the Companies Court and thereupon the necessary steps 
are taken by the Companies Court to obtain the papers and documents 
in such action or proceeding. See also as to Debenture Holders* Actions, 
pp. 574 et seq. t post , and as to transfer of actions generally, 15 Ency. Court 
Forms, title Transfer. 

PRACTICE AND PROCEDURE. 


No. Steps to be Taken. 


A. Stay of Winding-up. 

1 Issue Notice of Motion 

Notes : (1) The application may also be made 
by Ordinary Summons in the case of a com¬ 
pulsory winding-up f and by Originating or 
Ordinary Summons in a Voluntary Liquida¬ 
tion, depending on whether or not an Order 
for general liberty to apply has already been 
made. Such Summonses wiU be returnable 
before the Registrar who will, in the case of a 
compulsory winding-up, adjourn the Sum¬ 
mons to the Court. .For application for 
general liberty to apply, see p. 542, post. 

(2) The application may be made by 
the Liquidator, the Official Receiver or any 
Creditor or Contributory. 

(3) Where the application is made by a 
Creditor or Contributory, the Liquidator or 
the Official Receiver, as the case may be, 
must be made Respondent and served 
accordingly. 

2 File Affidavit in Support and give notice 
of filing to the Liquidator or Official 
Receiver where necessary. 

Note: The Affidavit must set out the facts 
proper for the Court to take into considera¬ 
tion. Dependant upon the circumstances, 
it is necessary to show :— 

(1) Who the creditors are and that they 
have been paid or consent to the stay. 

(2) That no return has been made to con¬ 
tributories which would, if the Com¬ 
pany were a going concern, amount to 
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Steps to be Taken. 


an unauthorised reduction of capital. 
(If a return of capital has been made, 
the Court would probably require re¬ 
payment to the Company before com¬ 
pletion of the Order granting the stay.) 

(3) If there are partly paid shares, that the 
holders consent. 

(4) That if the stay is granted, the Com¬ 
pany will have sufficient capital with 
which to continue its business. 

Attend hearing in Court. 

Note : The Court may, before making an Order, 
require the Official Receiver to furnish to the 
Court a report with respect to any facts or 
matters which are in his opinion relevant to 
the application; s. 256 (2) of the Act; 3 
Halsbury’s Statutes, 2nd Edn., 662. 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Notes : (1) Counsel's brief, properly endorsed, 
together with all necessary documents must 
be lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(b) Where necessary give notice of 
appointment to settle. 

(c) Attend to settle and obtain appoint¬ 
ment to pass. 

(d) Attend to pass 

Note : After passing, the Order is stamped and 
lodged for sealing, together with a copy for 
office copy. 

File office copy Order with the Registrar 

of Companies pursuant to section 257 (3) 
of the Act. 


B. Application to continue or commence ! 
proceedings against Company after 

Winding-up. 

Issue Summons and serve on Liquidator. 

| File Affidavit in Support and give notice 
I of filing to the Liquidator. 

Note : The Affidavit must set out the facts and 
show good reasons why the proceedings 
should be continued or commenced. 

Attend hearing before the Registrar. 

Note : The Order is indorsed on the duplicate 
Summons (which must be lodged for the 
purpose) by the Court. Fee 5/-. 


No. of Copies 

REQUIRED. 
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No. 


i 


2 

3 


Steps to be Taken. 


S 



0 . Application to stay or restrain pro¬ 
ceedings against Company after presen¬ 
tation of a winding-up Petition and before 
a Winding-up Order made. 

Note: The application may be made by the 
Company or any Creditor or Contributory 
of the Company. 

(i) In cases where the application is made to 
the Court in which the action or proceeding 
against the Company is pending. 

The application is made by Summons or 
by Motion and may be made ex parte. 
See 15 Ency. Court Forms, title Stay of 
Proceedings, pp. 3 et seq. 

Note : Where the action or proceeding against 
the Company is pending in the High Court 
or Court of Appeal in England or Northern 
Ireland the application is made to the Court 
in which such action or proceeding is 
pending (s. 266 of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 266). 

(ii) In cases where the application is made 
to Court having jurisdiction to wind-up. 


Issue Summons and where necessary 
serve Respondents. 

Notes : (1) In all cases (other than those referred 
to in (i) above) the application is made to 
the Court having jurisdiction to wind up the 
Company and it is thought that in such cases 
the application might conveniently be made 
by Ordinary Summons in the proceedings to 
wind up the Company. 

(2) The Plaintiff or the Applicant in the 
action or proceeding should normally be 
made Respondent to the Summons but in 
cases of extreme urgency an ex parte Sum¬ 
mons may be issued. In such an event the 
Court will usuaUy require the Applicant (on 
the Summons) to undertake to abide by any 
Order which the Court may subsequently 
make as to damages which the Plaintiff or 
Applicant in the action or proceeding may 
sustain by reason of the stay of such action or 
proceeding. 

File Affidavit in support and give notice 
of filing to Respondent. 

Attend bearing before the Registrar and 
on Order being made :— 


5io 




5/- 12 


2/6 101 


R.S.C. Fees 
Order, 1930. 
Feb No. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
Required. 

g 

r W 

fX4 

u) d 
a to . 

fisg 

u '«8 

gs 


(i) Prepare draft of Order, lodge fair 
copy of same and obtain appoint¬ 
ment to settle. 

512 

I 

1 



(ii) Give notice to settle where necessary. 

(iii) Attend to settle. 

(iv) Lodge two engrossments of Order, 
together with settled draft. 

512 

2 


21 


PRECEDENTS. 

506 . 

Notice of Motion for an Order staying the Winding-up (e). 
[Heading as in Form No. 165.) 

Take notice (etc., as in Form No. 169), on behalf of., the 

Liquidator {or a Creditor or Contributory] of the above-named Company, 
for an order that all further proceedings in the winding-up of the said 
Company be stayed or for such further or other order as to this Honourable 
Court shall seem meet. 

Dated (etc., as in Form No. 169.) 


507 . 

ORDER staying proceedings in a Compulsory Winding-up (/). 

(Heading as in Form No. 165.) 

Upon Motion this day made unto this Court by Counsel on behalf of 

.. [a Creditor or Contributory] of the above-named Company, 

And Upon Hearing the Official Receiver and Provisional Liquidator of 
the said Company (the Respondent) in person, And Upon Reading the 

Order to wind up the said Company dated the.19..., the 

Affidavit of.filed the.. 19..., and the several 

Exhibits therein referred to 

This Court Doth Order that all further proceedings in the Winding-up 

of the said Company under the said Order dated the.. 19..., 

be stayed And It Is Ordered that the Applicant, do deliver an Office Copy 
of this Order to the Registrar of Companies. 


(e) See Practice and Procedure, p. 536, ante. 
(/) See Practice and Procedure, p. 537, ante . 
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508 . 

ORDER staying proceedings in a Voluntary Winding-up (g). 

[Heading as in Form No . 165.) 

Upon the Application by [Originating] Summons dated the. 

19..., of.of.a [Creditor or Contributory] of the 

above-named Company. 

And Upon Hearing [Counsel or the Solicitors] for the Applicant and 

for.the Liquidator of the said Company in the Voluntary 

Winding-up thereof (the Respondent) 

And Upon Reading [the said Originating Summons the “ London 

Gazette ” dated the.. 19..., containing notice of the [Special] 

Resolution passed on the., 19..., for the Voluntary Winding- 

up of the said Company and of the appointment of the Respondent as 


Liquidator thereof or the Order dated the.. 19 ...(this is the 

Order giving general liberty to apply )] the Affidavit of.filed the 


.. 19..., and the several Exhibits therein referred to 

It Is Ordered that all further proceedings in the Voluntary Winding-up 
of the said Company be stayed. And It Is Ordered that the Applicant 
do deliver an Office Copy of this Order to the Registrar of Companies. 

509 . 

SUMMONS lor liberty to continue or commence proceedings against a 

Company alter winding-up (h). 

(Heading as in Form No. 165.) 

Let.of.. the Liquidator of the above-named 

Company, attend (etc., as in Form No. 168), on the hearing of an application 

of.of.for an order that the Applicant be at 

liberty to continue the action against the above-named Company now 
pending in the Chancery Division of this Honourable Court the short 

title and reference to the record whereof is. (or as the case 

may be) notwithstanding the Order to wind up the said Company dated 
the.. 19.... 

Dated (etc., as in Form No. 168). 

510 . 

SUMMONS to stay or restrain proceedings under Section 226 . 

(Heading as in Form No. 165.) 

Let.of. (or where the application is ex parte 

all parties concerned) attend (etc., as in Form No. 168) on the hearing of 

an application of the above-named.. Limited whose registered 

office is situate at. (or as the case may be) for an order that all 

further proceedings in the Action commenced at the.County 

Court under Plaint No.against the Applicant by [the Respondent] 

.be stayed. 

Dated (etc., as in Form No. 168). 

(g) See Practice and Procedure, p. 537, ante. 

(X) See Practice and Procedure, p. 538, ante . 
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511 . 

AFFIDAVIT in support of Summons No. 510 . 

[Heading as in Form No. 165.) 

I.of (here insert the address and a description of the 

deponent) make oath and say as follows :— 

1. I am [a Director] of the above-named Company (hereinafter called 
“ the Company ”) and am duly authorised on behalf of the Company to 
make this Affidavit. 

2. On the., 19..., a Petition to wind up the Company was 

presented to this Honourable Court by.and such Petition is 

to be heard on the., 19.... 

3. On the.. 19..., Messrs.commenced pro¬ 
ceedings against the Company in the.County Court under 

Plaint No. for the sum of £ .in respect of goods sold and 

delivered. 

4. The Company has put in a defence to the said action, disputing the 

amount claimed and also alleging that part thereof is statute barred. 
The action is due for hearing on the.day of.. 19.... 

5. Owing to the presentation of the said Petition the Company will be 
gravely embarrassed in resisting the said claim, which, if an Order on 
such Petition is finally made, can be conveniently dealt with upon a 
proof of debt in the normal way. 

Sworn, etc. 


512 . 

ORDER staying proceedings under Section 226 . 

[Heading as in Form No. 165.) 

Upon the Application by Summons dated the.day of.. 

19.. ., of the above-named.. Limited whose registered office 

is situate at.the Respondent named in the Petition preferred 

unto this Court in the above matters on the.. 19 ...[or as the 

case may be) 

And Upon Hearing the Solicitors for the Applicant [and for. 

(the Respondent)] 

And Upon Reading the said Petition and the Affidavit of. 

filed the.. 19... 

[And the Applicant by its Solicitors undertaking to abide by any 
Order which the Court may make as to damages in case the Court shall be 

of opinion that.shall have sustained any by reason of this 

Order which the Applicant ought to pay] 

It Is Ordered that all further proceedings in the Action commenced 

at the.County Court under Plaint No.against [the 

Applicant or the above-named Company] by [the Respondent the said] 
.be stayed over.day the.day of.. 

19.. .(or as the case may be ). 
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17. Miscellaneous Applications. 

(Including applications in Voluntary Winding-up and Winding-up subject 

to Supervision). 

Section 307 of the Act (3 Halsbury's Statutes, 2nd Edn., 693) provides 
that the Liquidator or any Contributory or Creditor may apply to the 
Court to determine any question arising in the voluntary winding-up of 
the Company, or to exercise, as respects the enforcing of calls or any other 
matter, all or any of the powers which the Court might exercise if the 
Company were being wound up by the Court. The Court, if satisfied that 
the determination of the question or the required exercise of power will 
be just and beneficial, may accede wholly or partially to the application 
on such terms and conditions as it thinks fit or may make such other 
Order on the application as it thinks just. 

In order to obviate the issuing of more than one Originating Summons 
in a particular matter in cases where it is thought likely that it will be 
necessary to apply to the Court to determine simultaneously more than 
one application in a voluntary winding-up, it is desirable that the Liqui¬ 
dator should apply by ex parte Originating Summons for an Order for 
general liberty to apply, whether or not he applies at the same time for 
some other relief or for the Court to determine some specific question. 
See Practice and Procedure, below. Subsequent applications may then 
be made to the Court by Ordinary Summons, except in cases where the 
application should be made by Motion under the Companies (Winding-up) 
Rules, 1949, r. 8. 


PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

w 

& 

W) 0 

M m . 

w a 0 

U g w 

*0 

I 

A Application for General Liberty to 
Apply. 

Issue Originating Summons. 

513 

2 

10/- 

3 

2 

Notes : (1) The Summons is ex parte . 

(2) A form of inter partes Summons, 
Form No. 514, is also given for use where 
necessary. 

Attend hearing of Summons before the 
Registrar and on Order being made :— 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 
settle. 

515 

I 

i 



(b) Attend to settle. 

(c) Lodge two engrossments of Order 

1 together with settled draft. 

515 

2 

10/- 

21 
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No. 


Steps to be Taken. 



B. Other Applications to the Court. 


Note : Once general liberty to apply has been 
obtained, applications can subsequently be 
made by Ordinary Summons, see p. 542, 
ante. Forms of Prefatory Words to Orders 
made subsequently to general liberty to 
apply being granted are given—Form No. 516 
for Voluntary Winding-up and Form No. 517 
for Winding-up subject to the supervision of 
the Court. 


The following Forms are provided as a 
guide to the type of applications likely to 
arise. They can be adapted to Voluntary 
Winding-up, Winding-up under Super¬ 
vision and in some instances to Winding- 
up by the Court as well :— 

(i) Order appointing a new Liqui¬ 
dator under section 304 of the 
Act. 


i 

i 


5i8 


10/- 


21 


Notes : (1) If from any cause whatever there is 
no Liquidator acting in a Voluntary Wind¬ 
ing-up the Court may appoint a Liquidator. 

The Court may, on cause shown, remove a 
Liquidator and appoint another Liquidator 
(s. 304 of the Act; 3 Halsbury’s Statutes, 

2nd Edn., 692. 

(2) The application is made by Sum¬ 
mons and should be supported by an 
Affidavit setting out the relevant facts. If 
the Liquidator has died the Summons would 
be ex parte but where the application is to 
remove the existing Liquidator and appoint 
some other person in his place, the Summons 
would be inter partes and the existing Liqui¬ 
dator made Respondent. 

(ii) Form of Guarantee for Liqui¬ 
dator's Security. 519 

(iii) Form of Undertaking for Liqui¬ 
dator's Security. 520 

Notes: (1) Unless the circumstances are ex¬ 
ceptional, security is always ordered in the 
case of a Liquidator appointed by the Court. 

(2) Where the amount of the security 
is over ^500 a Guarantee is required, but 
where the amount does not exceed £500 an 
Undertaking will be accepted (R.S.C. Order 
50, r. 16). 

(3) The Guarantee or Undertaking must 
be stamped 10/- as a Deed under seal. 

(4) The Guarantee or Undertaking is 
filed in the Central Office. 


10 /- 
5 h 


62 (a) 
62 (b) 


1930- 
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No. 


Steps to be Taken. 


(iv) Undertaking by Liquidator as 
to increasing Security. 

Note: Where the Court fixes security it is the 
practice for the Liquidator to give an 
Undertaking to apply to the Court for the 
purpose of having his security increased in 
the event of the assets in his hands or about 
to come into hands exceeding the amount so 
fixed. 

(v) Order reducing Security of 
Liquidator. 

(vi) Order vacating Security of 
Liquidator. 

Note : These applications are made by ex parte 
Summons and supported by an Affidavit 
setting out the facts relied upon. 

(vii) Order giving Liquidator power to 
distribute Assets on the footing 
of certain Advertisements. 

(viii) Summons under section 337 of 
the Act for an Order directing 
the delivery of Returns, etc. 

Notes : (1) If any Liquidator who has made 
any default in filing, delivering or making 
any return, account or other document, or 
in giving any notice which he is by law 
required to file, deliver, make or give, fails 
to make good the default within 14 days 
after the service on him of a notice requiring 
him to do so, the Court may, on an applica¬ 
tion made to the Court by a contributory or 
creditor of the Company or by the Registrar 
of Companies make an Order directing the 
Liquidator to make good the default within 
such time as may be specified in the Order 
(s, 337 of the Act; 3 Halsbury’s Statutes, 
2nd Edn., 718). 

(2) The Summons must be served on 
the Liquidator, who is made Respondent 
and is required to enter an appearance in the 
case of an Originating Summons. 

(ix) Affidavit in Support of Sum¬ 
mons for delivery of Returns, 
etc. 

(x) Order directing delivery of Re¬ 
turns pursuant to section 342 of 
the Act. 

Notes: (1) For the practice where the Liquidator 
fails to enter an appearance, see Practice 
and Procedure, Item 3, p. 206, ante and the 
Forms there referred to. 


Precedent 

No. 

No. of Copies 
required. 

w 

& 

R.S.C. Fees 
Order, 1930. 
Fee No. 

521 

1 


— 

522 

" 

523) 

2 

10 /- 

21 

524 

2 

10/- 

21 

525 

2 

30/- 

or 5 /~ 

2 or 

12 

526 

I 

2/6 

101 

527 

2 

10/- 

21 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

! 

Fee. 

K.S.C. rEES 

Order, 1930. 
Fee No. 


(2) A copy of the Order must be served 
on the Respondent, endorsed " If you, the 

within named.. neglect to obey 

this Order by the time therein limited, you 
will be liable to process of execution for the 
purpose of compelling you to obey the same 
Order.** See R.S.C. Order 41, r. 5. 

(xi) Notice of Motion for Order for 
payment by Liquidator of 
Undistributed and Unclaimed 
Assets into the Companies 
Liquidation Account. 

528 

3 

£2 or 
5 /~ 

7 or 
13 


Notes : (1) Section 343 of the Act; 3 Hals- 
bury*s Statutes, 2nd Edn., 722, gives the 
Board of Trade similar powers as are con¬ 
tained in s. 153 of the Bankruptcy Act, 
1914 (2 Halsbury's Statutes, 2nd Edn., 433) 
with regard to the ascertainment and getting 
in of sums, funds and dividends referred to 
in the said section. See also Companies 
(Winding-up) Rules, 1949, rr. 199 to 204. 

(2) An application by the Board of 
Trade for the purpose of ascertaining and 
getting in money payable into the Bank of 
England pursuant to s. 343 of the Act, must 
be made by Motion, and where the winding- 
up is by or under the supervision of the 
Court must be made to and dealt with by the 
Judge, and in a voluntary winding-up must 
be made to and dealt with by the Judge of 
the High Court (Companies (Winding-up) 
Rules, 1949# r. 202). 

(3) The Notice of Motion must be 
served on the Liquidator. 

(xii) Affidavit in Support of the 
above Motion. 

529 

I 

2/6 

IOI 


(xiii) Order for payment of Undistri¬ 
buted and Unclaimed Assets. 

530 

___ 

£2 

29 


Notes : (1) If the Liquidator does not appear on 
the hearing of the Motion, an Affidavit of 
Service must be filed—Form No. 161 can be 
adapted. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(3) A copy of the Order must be served 
on the Liquidator, endorsed " If you, the 

within named.neglect to obey 

this Order by the time therein limited, you 
will be liable to process of execution for the 
purpose of compelling you to obey the same 
Order.** See R.S.C. Order 41, r. 5. 

(xiv) Notice of Motion for Attach¬ 
ment. 

531 

3 

5 h 

13 


C.F. VIA 


2 N 
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No. 


Steps to be Taken. 


Notes : (i) Where the Liquidator fails to carry 
out the Order of the Court to pay moneys 
into Court (as in (xiii) ( p. 545) within the 
time specified by the Order, the Board of 
Trade may apply to the Court for leave to 
issue a Writ of Attachment or for committal 
to prison for contempt. See generally 7 
Ency. of Court Forms, title Contempt of 
Court, Attachment and Committal, pp. 55 
et seq. 

(2) The Notice of Motion must be 
served on the Liquidator together with copies 
of any affidavits to be used in evidence on 
the hearing of the Motion. 

(xv) Affidavit in Support of the above 
Motion. 

Note : An Affidavit of service of the Order for 
payment and of the Notice of Motion must 
also be filed, see Form No. 533. 

(xvi) Order for Attachment. 

Notes : (1) The Order is drafted and subse¬ 
quently engrossed by the Court 

(2) For form of Order for release of a per¬ 
son committed to prison, see Form No. 269. 

(xvii) Summons for liberty to inspect 
the Books of a Company. 

Notes: (1) The Court may, at any time after 
making a winding-up Order, make such 
Order for inspection of the books and papers 
of the Company by creditors and contribu¬ 
tories as the Court thinks just, and any 
books and papers in the possession of the 
Company may be inspected by creditors or 
contributories accordingly, but not further 
or otherwise (s. 266 (1) of the Act; 3 Hals- 
bury’s Statutes, 2nd Edn., 668). Section 
307 of Hie Act (3 Halsbury's Statutes, 2nd 
Edn., 693) enables a similar application to be 
made in a Voluntary winding-up. 

(2) The Summons must be served on 
the Liquidator. 

(xviii) Affidavit in Support of the 
above Summons. 

(xix) Order giving leave to inspect 
Books. 

Note: This form of Order is used where the 
application is made by Originating Sum¬ 
mons. Where the application is by Ordi¬ 
nary Summons the Order is endorsed on the 
duplicate Summons (which must be lodged 
for the purpose) by the Court. Fee 5/- 


H 

§1 


& S 

38 

§1 
« s 
£ 


o 

en . 

<-igg 

*5 


532 


534 


535 


536 
53 7 


2/6 


£2 


, 3 °/- 
or 5 /- 


1 

2 


2/6 

10 /- 


101 


29 


2 or 
12 


101 

21 
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Steps to be Taken. 


(xx) Order varying order of priority i 
under Rule 195 (1) of the Com- 
* panies (Winding-up) Rules, 1949. 

Notes (1) The Court may, in the event of the 
assets being insufficient to satisfy the 
liabilities, make an Order as to the payment 
out of the assets of the costs, charges and 
expenses incurred in the winding-up in such 
order of priority as the Court thinks just 
(s. 267 of the Act; 3 Halsbury's Statutes, 
2nd Edn., 669.) 

(2) Rule 195 of the Companies (Winding- 
up) Rules, 1949 prescribes the order of 
priority to be followed, subject to any 
special Order the Court may make. 

(3) The application is made by Summons 
and should be supported by an Affidavit 
setting out the relevant facts. 

(xxi) Order giving Liquidator in Wind- 
ing-up subject to Supervision 
leave to exercise a power under 
section 315 (1) of the Act. 

Notes : (i) Section 315 (1) of the Act (3 Hals- 
bury’s Statutes, 2nd Edn., 696) provides 
that the Liquidation may, subject to any 
restrictions imposed by the Court, exercise 
all his powers without sanction or interven¬ 
tion of the Court, in the same manner as if 
the Company were being wound up 
altogether voluntarily, subject however that 
the powers specified in paragraphs (d), (e) 
and (f) of s. 245 (1) of the Act (which relate 
to the payment of classes of creditors in full, 
compromises with creditors and the com¬ 
promise of calls, liabilities to calls, debts and 
other liabilities) are not to be exercised by 
the Liquidator except by the sanction of the 
Court, or, in a case where before the Super¬ 
vision Order the winding-up was a creditors' 
voluntary winding-up, with the sanction of 
the Court or the Committee of Inspection, or 
(if there is no such Committee) a meeting of 
Creditors. 

(2) The application is made by Sum¬ 
mons, see Forms Nos. 327 and 329, ante , and 
should be supported by an Affidavit setting 
out the relevant facts, see Forms Nos. 328 and 
330, ante, and notes under E on p. 394, ante . 

(3) The form of Order given here merely 
sets out the formal parts and reference 
should be made to Forms Nos. 333 to 337, 
ante, for the type of Order likely to be made 
under the section. 
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PRECEDENTS. 

513 . 

ORIGINATING SUMMONS ex parte (i). 

(Heading as in Form No . 165.) 

Let all parties concerned attend at the Chambers of the Registrar 
(Companies Court), Bankruptcy Buildings, Carey Street, London (or as 
may be), at the time appointed in the margin hereof on the hearing of 

an application of.of.. the Liquidator of the 

above-named Company in the Voluntary Winding-up thereof, for an 
order \here set out the relief claimed ; the summons should in any case 
claim that he or any Creditor or Contributory of the said Company may 
be at liberty to apply to the Court in these proceedings to determine any 
question arising in the Voluntary Winding-up of the said Company as 
there may be occasion]. 

Dated (etc., as in Form No. 167). 


514 . 

ORIGINATING SUMMONS inter partes. 

(Heading as in Form No. 165.) 

Let.. of. \here insert the description of the 

Respondent, for example, the Liquidator of the above-named Company] 
within eight days after service of this summons on him inclusive of the 
day of such service cause an appearance to be entered for him to this 

summons which is issued upon the application of.. of. 

(here insert a description of the Applicant) for an order that (here set out 
the relief claimed and add a claim for general liberty to apply). 

Dated (etc., as in Form No. 166). 


515 . 

ORDER on Originating Summons giving general liberty to apply (A). 

(Heading as in Form No. 165.) 

Upon the Application by Originating Summons dated the., 

19..., of.. of.. the Liquidator of the above- 

named Company in the Voluntaiy Winding-up thereof. 

And Upon Hearing the Solicitors for the Applicant. 

And Upon Reading the said Originating Summons and the “ London 
Gazette ” dated the.. 19..., containing notice of an [Extra¬ 
ordinary] Resolution passed on the.. 19..., for the Voluntary 

Winding-up of the said Company and of the appointment of the Applicant 
as Liquidator thereof. 

It is Ordered that the Liquidator or any Creditor or Contributory 
of the said Company be at liberty to apply to the Court in these proceed¬ 
ings to determine any question arising in the Voluntary Winding-up of 
the said Company as "there may be occasion. 


(i) See Practice and Procedure, p. 542, ante. 
(A) See Practice and Procedure, p. 542, ante. 
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516 . 

PREFATORY WORDS to an Order in a Voluntary Winding-up where 
previously there has been an Order lor liberty to apply. 

Upop the Application by Summons dated the., 19...of 

., of.[the Liquidator of the above-named 

Company in the Voluntary Winding-up thereof (or as may be) .2 

And Upon Hearing the Solicitors for the Applicant, etc. (as may be). 

And Upon Reading the Order dated the.. 19... (/) (here 

read in any other relevant Orders , Affidavits and Exhibits ). 


517 . 

PREFATORY WORDS to an Order made in a Winding-up subject to the 
Supervision ol the Court. 

Upon the Application by Summons dated the., 19..., of 

.of.. the Liquidator of the above-named Com¬ 
pany in the Voluntary Winding-up thereof subject to the Supervision of the 

Court [or.of.. a Creditor of the above-named 

Company, or as the case may be]- And Upon Hearing the Solicitors [or 

Counsel] for the Applicant [and the Solicitors [or Counsel] for. 

(the Respondent)], And Upon Reading the Order dated the.. 

19...(directing the Voluntary Winding-up of the said Company be con¬ 
tinued but subject to the supervision of the Court) (here read in any other 
relevant Orders , Affidavits and Exhibits). 


518 . 

ORDER appointing a new Liquidator under Section 304 of the Act (m). 
(Heading as in Form No. 165.) 

Upon the Application by [Originating] Summons dated the.. 

19.. ., of.of.a [Creditor or Contributory] of the 

above-named Company And Upon Hearing the Solicitors for the Appli¬ 
cant [and for.the Liquidator of the said Company in the 

Voluntary Winding-up thereof (the Respondent)] And Upon Reading 
(as in Form 516 or 517 and all relevant Affidavits and Exhibits). 

[It Is Ordered that the Respondent the said.be and he is 

hereby removed from his office of Liquidator of the said Company in 
the Voluntary Winding-up thereof]. 

And It Appearing from the said Affidavit of.and the 

jExhibit.thereto that the said.died on the. 

19.. .(or as may be) 

And.the Liquidator hereinafter appointed having given 

security in the sum of £ .by Guarantee [or Undertaking] dated the 

.. 19..., entered into by the said.together with 

the.Insurance Company Limited which Guarantee [or 

Undertaking] has been approved by the Court and duly filed as appears 


(l) This is the order giving general liberty to apply, 
(m) See Practice and Procedure, p. 543, ante. 
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by the Receipt of the Filing and Record Department of the Central Office 
dated this day. 

And the said.having undertaken to apply to the Court for 

the purpose of having his security increased in the event of assets of the 

said Company exceeding the sum of £ .coming into or being about 

to come into his hands as such Liquidator. 0 

It Is Ordered that.of.[Chartered Account¬ 

ant] be and he is hereby appointed Liquidator of the said Company in 

the Voluntary Winding-up thereof in the place of the said. 

deceased. 

And It Is Ordered that the said.do within 14 days from 

the date hereof advertise notice of his said appointment in the " London 
Gazette ” and deliver to the Registrar of Companies for registration notice 
of his said appointment in the prescribed form. 

^Continue with Order giving general liberty to apply as in Form No. 515.] 


519 . 

LIQUIDATOR’S Security—Form 0! Guarantee. 

(Heading as in Form No. 165.) 

Guarantee of.Insurance Company Limited for the acts 

and defaults of a Liquidator. 

In the Matter of.. Limited 

and 

In the Matter of The Companies Act, 1948. 

Guarantee for £ . 

Annual premium £ . 

This Guarantee is made the.day of., 19..., 

Between .of.[Chartered Accountant] (here¬ 

inafter called “ the Liquidator ”) of the first part, the above-named 

.Insurance Company Limited the registered office of which 

is at.(hereinafter called " the Surety”) of the second part 

and Her Majesty Queen Elizabeth II of the third part. 

Whereas the Registrar of the Companies Court on an application 

made to him by [Originating] Summons In the matter of.. 

Limited and In the matter of The Companies Act, 1948, No.of 

19..., in the Chancery Division Companies Court approved of the above- 

named.upon his giving security as a proper person to be 

appointed Liquidator of the said., Limited in the Voluntary 

Winding-up thereof. 

And Whereas the said Registrar has directed that security be given 

by the said.in the sum of £ .and has approved of the 

.Insurance Company Limited as Surety for the said 

.in the said sum of £ .. 

And Whereas the Surety has agreed at the request of the Liquidator 
to issue this guarantee in consideration of the annual premium above 
mentioned (the first payment of which the Surety hereby acknowledges) 
which guarantee has been accepted by the Court as a proper security 
pursuant to the said Order in testimony whereof the said Registrar has 
signed an allowance in the margin thereof. 
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Now This Guarantee Witnesseth as follows 

1. The Liquidator and the Surety hereby jointly and severally cove¬ 
nant with Her Majesty the Queen and her successors that the Liquidator 
shall and will from time to time duly account for what he has already 
received since the date of the said order appointing him and shall hereafter 
receive or for what since the date of the said order appointing him he has 
or shall hereafter be or become liable to pay or account for as such Liqui¬ 
dator, as aforesaid and shall and will pay or deliver every sum or property 
for which he shall become so liable to pay or account as the Court or a 
Judge thereof may direct. 

2. Provided Always that it is hereby mutually agreed as follows :— 

(A) If the Liquidator shall not for every successive twelve months to 
be computed from the date of his appointment as such Liquidator 
as aforesaid or within fifteen days after the expiration of such 
twelve months pay at the office of the Surety the annual premium 

or sum of £ .then the Surety shall be at liberty to apply by 

Summons at Chambers in the said matters to be relieved from all 
further liability as such Surety under this guarantee save and 
except in respect of any damage or loss occasioned by any act or 
default of the Liquidator in relation to his duties as such Liqui¬ 
dator prior to the hearing and determination of such summons. 

(B) A statement under the hand of the Registrar of the Companies 
Court of the amount which the Liquidator is liable to pay and has 
not paid under this guarantee and that the loss or damage has 
been incurred through the act or default of the Liquidator shall 
be conclusive evidence in any action or information by Her Majesty 
against the Liquidator and Surety or either of them or by the 
Surety against the Liquidator of the truth of the contents of such 
statement and shall constitute a binding charge not only against 
the Liquidator and his personal representatives but also against 
the Surety and its funds and property without its being necessary 
for Her Majesty to take any legal or other proceedings against 
the Liquidator for the recovery thereof and without any further 
or other proof being given in that behalf in any action to enforce 
this guarantee. 

(C) The liability of the Surety under this guarantee is limited to the 

sum of £ . Provided Nevertheless that the Registrar 

of the Companies Court may by his signature to the indorsement 
on this guarantee (in the form already printed thereon) reduce 
the said liability of the Surety still further or (but only with the 
consent of the Surety by an instrument in writing executed in the 
manner prescribed by its Articles of Association) increase such 
liability as may be necessary and upon such indorsement this 
guarantee shall continue in full force but in that case the premium 
shall be correspondingly reduced or increased. 

3. It is hereby further agreed between the Liquidator and the Surety 
as follows :— 

(A) The Liquidator will on being discharged from his office or on 
ceasing to act as such Liquidator as aforesaid forthwith give 
written notice thereof to the Surety through the Post Office and also 
within seven days of such notice furnish to the Surety free of charge 
an office copy of the order if any of the Court discharging him. 
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(B) The Liquidator and his Personal Representatives shall and will 
at all times hereafter indemnify the Surety and its property and 
funds against all loss damage costs and expenses which the Surety 
or its funds or property may or might otherwise sustain by reason 
of the Surety having executed this guarantee at his request. 

In Witness whereof the Liquidator has hereunto set his hand and 

seal and the Surety has caused its Common Seal to be affixed the. 

day of.. 19.... 

Indorsement 

to be attached to the guarantee. 

The liability of the Surety under the within written guarantee has 
with the consent of the Liquidator and the Surety been increased [or 

reduced] from £ .to £ .in respect of any acts or omissions to 

which the within written guarantee relates committed by the Liquidator 
subsequent to the date hereof the total liability of the Surety in respect 
of both the within written guarantee and this Indorsement being limited 
to the increased [or reduced] sum above stated. 

Sealed with the Seal of the Liquidator and also the Common Seal of 

the Surety this.day of.%.. 19..., as evidence of such 

increased [or reduced] liability and the admission thereof by the Liqui¬ 
dator and the Surety respectively. 


520 . 

LIQUIDATOR’S Security—Form of Undertaking. 

[Heading as in Form No. 165.) 

I,.of.[Incorporated Accountant] the person 

appointed to act as Liquidator of the above-named Company in the 

Voluntary Winding-up thereof in the place of.by an Order 

in the above matters on the.day of.. 19... Hereby 

Undertake with the Court to duly account for all monies and property 
received by me as such Liquidator or for which I may be held liable and 
to pay the balances from time to time found due from me and to deliver 
any property received by me as such Liquidator at such times and in such 
manner in all respects as the Court shall direct. 


And We .Insurance Company, Limited whose registered 

office is situate at. Hereby Undertake with the Court 


to be answerable for any default by the said.as such Liqui¬ 

dator and upon such default to pay to any person or persons or otherwise 
as the Court shall direct any sum or sums not exceeding in the whole 

£ .that may from time to time be certified by the Registrar of the 

Companies Court to be due from the said Liquidator and we submit to 
the jurisdiction of the Court in this matter to determine any claim made 
under this Undertaking. 

Dated this.day of .. 19.... 

Signed by the said.j 

in the presence of :— > 

The Common Seal of. \ 

Insurance Company Limited was! 
hereunto affixed in the presence! 
of) 
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521 . 

LIQUIDATOR’S Undertaking to the Court as to increasing Security. 

(Heading as in Form No. 165.) 

To : 

The Registrar, 

Companies Court. 

I, the undersigned.of.[Chartered Accountant] 

hereby undertake and agree that if at any time whilst I am acting as 
Liquidator of the above-named Company the assets of the said Company 
in my hands or about to come into my hands shall exceed the sum of 

£ .I will apply to the Court forthwith to have my security increased 

to such an amount as the Court may direct. 

Dated this.day of.,19.... 

Witness :— Signature. 


522 . 

ORDER reducing the Security of a Liquidator in a Winding-up subject to 

Supervision (n). 

[Heading as in Form No. 165.) 

Upon the Application by Summons dated the., 19..., of 

.of., one of the Joint Liquidators of the above- 

named Company in the Voluntary Winding-up thereof subject to the 
supervision of the Court And Upon Hearing the Solicitors for the Appli¬ 
cant And Upon Reading the Order dated the.. 19...(direct¬ 

ing the Voluntary Winding-up of the said Company be continued but 

subject to the supervision of the Court and appointing.as 

Liquidator to act jointly with .), the Order dated the 

.19...(fixing security), the Receipts of the Filing and Record 

Department of the Central Office in respect of the eight several Guarantees 

for £25,000 each entered into by the said.together with 

.respectively the Affidavit of.filed the.: 

19..., and the respective Consents in writing of the said.each 

dated this day. 

It Is Ordered that the security given by the said.as such 

Joint Liquidator be reduced from £ .to £ .. and that each of 

the said Guarantees shall as from the date of this Order stand as security 

for the sum of £ .. making a total of £ .and no more instead 

of the sum of £ .in respect of any sum or sums of money to be 

received by the said.as such joint Liquidator after the date 

of this Order but subject and without prejudice to the liability of the said 

...and the said.or any or either of them under 

the said respective Guarantees in respect of any sum or sums of money 

received by the said.as such joint Liquidator prior to and 

including the date of this Order. 

And It Is Ordered that a Memorandum in the words and figures 
following be endorsed on each of the said several Guarantees. 


(n) See Practice and Procedure, p. 544, ante. 
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“ The amount for which this Guarantee is to stand as security has 
been reduced to £ .as from the.. 19....” 


523 . 

ORDER vacating Security of a Liquidator in a Winding-up subject to 

Supervision. 

(,Heading as in Form No. 165.) 

Upon the Application (etc., as in Form No. 522). 

It Is Ordered that the said eight several Guarantees be vacated. 


524 . 

ORDER giving Liquidator power to distribute Assets on the footing of 
certain Advertisements. 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated the.. 19..., of 

.of., the Liquidator of the above-named Com¬ 
pany in the Voluntary Winding-up thereof, And Upon Hearing Counsel 

for the Applicant, And Upon Reading the Order dated the.. 

19..., the Affidavit of.filed the.. 19..., the 

Affidavit of.filed the.. 19..., and the Exhibits 

in the last mentioned Affidavit referred to. 

And the Court being of opinion that the Advertisements for Creditors 
of the said Company inserted by the Applicant as such Liquidator in the 

newspapers referred to in the Exhibit “.” to the said Affidavit of 

.are sufficient. 

It Is Ordered that the Applicant as such Liquidator be at liberty to 
distribute the assets of the said Company amongst the Contributories 
of the said Company in the manner referred to in the said Affidavit 
of. 


525 . 

SUMMONS under Section 337 of the Act for an Order directing the delivery 

of Returns, etc. (0). 

(Heading as in Form No. 165.) 

Let.of.. the Liquidator of the above-named 

Company [in the Voluntary Winding-up thereof or in the Voluntary 
Winding-up thereof subject to the supervision of the Court (as the case 
may is)] within [eight days (etc., as the case may be, as in Form No. 166)] 
upon the application of [the Registrar of Companies of Bush House, 
Strand, London, W.C. 2 (or as the case may be )3 pursuant to Section 337 
of the above-named Act for the following relief, that is to say :— 

z. An Order directing the Respondent within four days after service 
upon him of the Order to be made hereon to send to the Registrar of 


(o) See .Practice and Procedure, p. 544, ante. 
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Companies statements as such Liquidator as aforesaid for the periods from 

the.. 19...to the.. 19..., and from the.. 

19...to the.. 19, in the prescribed form and containing the 

prescribed particulars with respect to the proceedings in and position of 
the liquidation [pursuant to Section 342 of the above-named Act [or as 
the case may 6e)]. 

2. That the Respondent do pay to the Applicant his costs of and 
incidental to this application (p). 

[3 General liberty to apply]. 

Dated (etc., as in Form No. 166). 


526 . 

AFFIDAVIT in support of Summons for delivery of Returns, etc. 

(Heading as in Form No. 165.) 

I, .of (here insert the address and a description of the 

deponent ), make oath and say as follows : 

1. I have inspected the file of the above-named Company (hereinafter 
called “ the Company ”) and have ascertained the facts set out in para¬ 


graphs 3 and 4 hereof. 

2. On the., 19..., the Company was incorporated under 

the Companies Act, 1948. 

3. On the.. 19..., a printed copy of an Extraordinary 


Resolution was filed pursuant to Section 143 of the above-mentioned Act 
of which omitting formal parts the following is a copy : 

Copy of Extraordinary Resolution passed at an Extraordinary General 

Meeting of the shareholders of.Limited, held on the.. 

19.... at. The Resolution was afterwards put before the 

Meeting of Creditors of the Company on the same day and immediately 
after the close of the said Extraordinary General Meeting, and was 
unanimously agreed to. 

(Here set forth the resolution for voluntary winding-up and appointing 
Liquidator.) 

4. On the.. 19..., the said Liquidator filed with the 

Registrar of Companies pursuant to Section 305 of the said Act notice 
of his appointment as such Liquidator. 

5. In pursuance of Section 342 of the said Act it became the 
duty of the said Liquidator at such intervals as might be prescribed 
until the winding-up was concluded to send to me statements in the 
prescribed form and containing the prescribed particulars with respect 
to the proceedings in and position of the liquidation of the Company. 

6. The said Liquidator failed to send to me the statements referred to in 

paragraph 5 hereof and accordingly a notice dated the.. 19..., 

signed by me in pursuance of Section 337 of the said Act was served 
personally upon him, directing him to send to me within 14 days 
from the date of the service of such notice upon him statements of the 
sums received and paid by him as Liquidator of the above-named 

(£) The order may provide that all costs of and incidental to the application 
should be borne by the Liquidator (s. 337 (2) of the Act; 3 Halsbury's Statutes, 
2nd Edn., 7x8). 
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Company for the periods from the., 19...to the., 

19..., and from the.. 19...to the.. 19.... 

7. Up to the time of swearing this my Affidavit the said Liquidator has 
failed to comply with the said notice referred to in paragraph 6 hereof. 
Sworn, etc. 


527 . 

ORDER directing delivery ol Statements pursuant to Section 342 of the 

Act (q). 

(Heading as in Form No. 165.) 

Upon the Application by Originating Summons dated the. 

of.of. And Upon Hearing the Solicitor for the 


Applicant and no one appearing for or on behalf of.. the 

Liquidator of the above-named Company in the Voluntary Winding-up 
thereof (the Respondent). And Upon Reading the said Originating 
Summons, the “London Gazette" dated the.. 19..., con¬ 
taining notice of the Extraordinary Resolution passed on the. 


19.. ., for the Voluntary Winding-up of the said Company and of the 
appointment of the Respondent as Liquidator thereof, the Certificate of 

Non-appearance dated the.. 19..., the Notice of Appointment 

to hear the said Originating Summons filed the.. 19..., 

against the Respondent in default of Appearance and the Affidavit of 
.filed the.. 19 ...(or as the case may he). 

It It Ordered that the Respondent the said.of.. 

do within four days after service of this Order upon him send to the Regis¬ 
trar of Companies his statements as such Liquidator for the periods from 
the.. 19...to the.. 19..., and from the. 

19.. .to the.. 19..., in the prescribed form and containing the 

prescribed particulars with respect to the proceedings in and the position 
of the liquidation of the said Company pursuant to Section 342 of the 
above-mentioned Act. 

And It Is Ordered that the Respondent the said.do pay 

to the Applicant the said.his costs of the said Application, 

such costs to be taxed. 

(Add general liberty to apply as in Form No. 515). 

528 . 

NOTICE OF MOTION for an Order for payment by Liquidator of Undistri¬ 
buted and Unclaimed Assets into Companies Liquidation Account (r). 

(Heading as in Form No. 165.) 

Take Notice that (etc., as in Form No. 169) by Counsel on behalf of the 

Board of Trade for an order that.of.the Liquidator of 

the above-named Company do, within four days after service upon him of 
the order to be made hereon, pay into the Bank of England to the credit 
of the Companies Liquidation Account the sum of £ .. being the 


fa) See Practice and Procedure, p. 544, ante, 
(r) See Practice and Procedure, p. 545, ante. 
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amount of moneys representing unclaimed or undistributed assets of the 

said Company shown by the account furnished by the said. 

to be in his hands or under his control and which have remained unclaimed 
and undistributed for six months after the date of their receipt and that 
the said.do pay the costs of this application. 

Dated [etc., as in Form No. 169.) 


529 . 

AFFIDAVIT in support of Motion Form No. 528 . 

(Heading as in Form No. 165.) 

I, .of [here insert the address and a description of the 

deponent ), make oath and say as follows : 

1. I am duly authorised to make this affidavit on behalf of the Board 
of Trade. 

2. On or about the.. 19...,., the Liquidator 

of the above-named Company, furnished to the Registrar of Companies a 
Statement with respect to the proceedings in and position of the liquida¬ 
tion of the said Company a duplicate of which supplied by the said 

.is now produced and shown to me marked ".” The 

said Statement was brought down to the., 19.... 

3. It appeared from the Statement referred to in paragraph 2 hereof 

that the said.had in his hands or under his control for six 

months immediately preceding the date to which the said Statement was 

brought down the sum of £.. being moneys representing unclaimed 

and undistributed assets and that that sum was accordingly payable into 
the Companies Liquidation Account by virtue of Section 343 of the Com¬ 
panies Act, 1948. 


4. On the.. 19..., a letter was written by me to the said 

.on behalf of the Board of Trade, directing him to pay the 

said sum of £ .into the Companies Liquidation Account within seven 


days from the date of such letter a copy of which is now produced and 
shown to me marked ".” 

5. Up to the time of swearing this my Affidavit the said. 

has not paid into the Companies Liquidation Account the said sum of 
£ .or any part thereof. 

Sworn, etc. 


530 . 

ORDER tor payment ot Undistributed and Unclaimed Assets into 
Companies Liquidation Account 

(Heading as in Form No. 165.) 

Upon Motion this day made unto this Court by Counsel on behalf of 

the Board of Trade [and no one appearing for or on behalf of. 

the Liquidator of the above-named Company in the Voluntary Winding-up 
thereof (the Respondent) although he has been duly served with notice 

of this Motion as by the Affidavit of.filed the.. 

19..., appears, And Upon Reading the Order dated the.. 
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19..., the Affidavit of.filed the.. 19..., and the 

Exhibits in the said Affidavit referred to (or as the case may 

This Court Doth Order that the Respondent the said.of 

.in the County of.do within four days after 

service of this Order upon him pay into the Bank of England to the credit 

of the Companies Liquidation Account the sum of £ ., being the 

amount of moneys representing unclaimed or undistributed assets of the 

said Company shown by the Account furnished by the said.to 

be in his hands or under his control and which have remained unclaimed 
or undistributed for six months after the date of their receipt. 

And It Is Ordered that the Respondent the said.do pay 

to the Board of Trade their costs of this Motion, such costs to be taxed. 


531 . 

NOTICE OF MOTION for Attachment (s). 

{Heading as in Form No. 165.) 

Take Notice that {etc., as in Form No. 169), by Counsel on behalf of 
the Board of Trade for leave to issue a Writ or Writs of Attachment 
against you or in the alternative that you may be committed to prison 
for your contempt in not obeying an Order of this Court, dated the 

.. 19..., directing you as Liquidator of the above-named 

Company within four days after service of such Order upon you to pay 
into the Bank of England to the credit of the Companies Liquidation 

Account the sum of £ .. being the amount of moneys representing 

unclaimed or undistributed assets of the said Company shown to be in 
your hands or under your control and which have remained unclaimed or 
undistributed for six months after the date of their receipt. 

And that you may be ordered to pay to the Board of Trade their costs 
of and incidental to this application. 

And Take Notice that the Affidavits of.and. 

(copies of which are served with this Notice) will be used in evidence 
against you on the hearing of the said Motion. 

Dated {etc., as in Form No. 169). 


532 . 

AFFIDAVIT in support of Motion for Attachment (<). 

{Heading as in Form No. 165.) 

I, .of {here insert the address and a description of the 

deponent), make oath and say as follows : 

1. On the.. 19..., an Order was made by this Court 

directing that.of.. do within four days after 

service of such Order upon him pay into the Bank of England to the credit 

of the Companies Liquidation Account the sum of £ .. being the 

amount of moneys representing unclaimed and undistributed assets of 


($) See Practice and Procedure, p. 545, ante, 
(f) See Practice and Procedure, p. 546, ante. 
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the above-named Company shown to be in his hands or under his control 
and which have remained unclaimed or undistributed for six months 
after the date of their receipt. 

2. Up to the time of swearing this my Affidavit the said. 

has not nor has anyone on his behalf paid into the Companies Liquidation 

Account the said sum of £ .or any part thereof pursuant to the said 

order. 

Sworn, etc. _ 


533 . 

AFFIDAVIT of Service of Order and Notice of Motion (u). 

(Heading as in Form No. 165). 

I,.. of, etc. (here insert the address and a description of the 

deponent), make oath and say as follows: 

1. I did on the.day of.. 19..., before the hour of 

.o'clock in the.noon, personally serve.. of 

.. with an Order made in the above matters by this Court, 

dated the.day of.. 19..., whereby it was Ordered (set 

out the Order) by delivering to and leaving with the said.. at 

.. a true copy of the said Order, and at the same time pro¬ 
ducing and showing unto him, the said.. the said original 

Order. 

2. There was indorsed on the said copy when so served the following 

words, that is to say, " If you, the within named.neglect to 

obey this Order by the time therein limited you will be liable to process 
of execution for the purpose of compelling you to obey the same Order." 


3. I did also on the.. 19..., personally serve the said 

.with a true copy of the Notice of Motion herein dated the 

.day of.,19.... 

4. I did on the.. 19..., indorse on the said Notice of 


Motion the day of the month and the week of the said service on the 
said. 

Sworn, etc . _ 


534 . 

ORDER for Attachment 

(Heading as in Form No. 165.) 

Whereas by an Order dated the.. 19.... It Was Ordered 

that.of.. in the County of.. the 

Liquidator of the above-named Company in the Voluntary Winding-up 
thereof, should within four days after service of the said Order upon him 
pay into the Bank of England to the credit of the Companies Liquidation 

Account the sum of £ .. being the amount of moneys representing 

unclaimed or undistributed assets of the said Company shown by the 

Account furnished by the said.to be in his hands or under 

his control and which had remained unclaimed or undistributed for six 
months after the date of their receipt. 

Now Upon Motion this day made unto this Court by Counsel on behalf 
of the Board of Trade [and no one appearing for or on behalf of the said 


(tt) See Practice and Procedure, p. 546, ante. 
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., although he has been duly served with notice of this 

Motion as by the Affidavit of.filed the.. 19... 

appears. And Upon Reading the said Order dated the.. 19..., 

the Affidavit of.filed the.. 19..., (as to service 

of the said Order upon the said.), the Affidavit of. 

filed the.. 19... (whereby it appears that the said. 

has made default in payment of the said sum into the Bank of England 
to the credit of the Companies Liquidation Account pursuant to the said 
Order) (or as the case may be)]. 

[And It Appearing from the said Affidavits of.and 

.that the said.has paid dividends amounting 

to £ .to Creditors of the said Company, but has not paid the sum of 

£ .. being the balance of the said sum of £ ., pursuant to the 

said Order or 

And It Appearing to the satisfaction of the Court that the said 

.has made default in payment of the said sum of £ .as 

directed by the said Order and that such default is a default made by a 
trustee or person acting in a fiduciary capacity and ordered to pay a sum 
in his possession or under his control within the meaning of the Debtors 
Act, 18693. 

This Court Doth Order that the Board of Trade be at liberty to sue 

out a Writ or Writs of Attachment against the said.of 

., for his contempt in not having paid the said sum of £ . 

into the Bank of England to the credit of the Companies Liquidation 
Account pursuant to the said Order. 

And It Is Ordered that the said.do pay to the Board of 

Trade their costs of this Motion and of the said attachment, such costs to 
be taxed. 


535 . 

SUMMONS for liberty to inspect the Books of a Company (v). 

(Heading as in Form No. 165.) 

Let.of.the Liquidator of the above-named 

Company, attend (etc., as in Forms No. 166 or 168), on the hearing of an 

application of.of.for an order that the said 

.his accountants and agents be at liberty to inspect the 

books, papers and documents of the said Company. 

Dated (etc., as in Forms No. 166 or 168). 


536 . 

AFFIDAVIT in support of Summons for Inspection of Books (a). 
(Heading as in Form No. 165.) 

I, .. of (here insert the address and a description of the 

deponent), make oath and say as follows : 

1. I am the Liquidator of.. Limited, which was ordered to 

be wound up on the....., 19.... 


(v) See Practice and Procedure, p. 546, ante, 
(a) See Practice and Procedure, p. 546, ante. 
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2. There have been numerous transactions between the above-named 

Company and the said.Limited prior to the liquidation of 

the latter Company. These transactions, which took place chiefly in the 

period from.. 19...to.. 19..., related to very 

involved matters concerning large sums of money. Arising out of such 
transactions, there are a large number of debit and credit items and it is 

essential to me as Liquidator of.Limited that I should have 

inspection of the books and documents of the above-named Company in 
order to ascertain the exact relation between the two companies and 

whether the said.Limited is a creditor or a debtor of the 

above-named Company, and if so, in each case to what extent. 

Sworn, etc. 


S37. 

ORDER giving leave to inspect Books (b). 

(Heading as in Form No. 165.) 

Upon the Application by Originating Summons dated the., 

19..., of.of. And Upon Hearing the Solicitors 

for the Applicant and for.. the Liquidator of the above- 

named Company in the Voluntary Winding-up thereof (the Respondent) 
And Upon Reading the said Originating Summons, the “ London Gazette " 
dated the.. 19..., containing notice of the [Special] Resolu¬ 
tion passed on the.. 19..., for the Voluntary Winding-up of 

the said Company and of the appointment of the Respondent as Liqui¬ 
dator thereof. 

It Is Ordered that the Respondent as such Liquidator do give to the 

Applicant the said.[and his Accountants] inspection of the 

books, papers and documents of the said Company. 

['Continue with Order giving general liberty to apply as in Form No. 515.] 


538. 

ORDER varying order of priority under Rule 106 (1), Companies (Winding- 

up) Rules. 1949 (c). 

(Heading as in Form No. 165.) 

Upon the Application by Summons dated, etc. 

The Court being of opinion that the liability of the said Company for 

income tax and its liability to.Bank, Limited in respect of 

its overdraft are part of the costs, charges and expenses of the winding-up 
of the said Company within the meaning of Section 267 of the Companies 
Act, 1948, and being further of opinion in exercising the discretion con¬ 
ferred by the said Section having regard to the special circumstances of 
this case that the remuneration of the Respondent as such Liquidator 
ought to be allowed in full in priority to the said liabilities down to the 

.. 19..., but that after that date such liabilities ought to be 

preferred to the said remuneration except and so far as it is proper to 
allow remuneration for services rendered after that date in the liquidation 

(b) See Practice and Procedure, p. 546, ante. 

(c) See Practice and Procedure, p. 547, ante. 

c.r. via 20 
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of the said Company in the nature of salvage, Doth Order that the 
following inquiries be made, that is to say— 

1. What sums have been received or retained by the Respondent the 

said.as such Liquidator in respect of remuneration for the 

period since the.. 19. 

2. What amount is proper to be allowed in the nature of salvage for 

services rendered by him in preserving or realising the assets of the said 
Company since the.. 19... 

And in making such inquiries regard is to be had to the allowances 
made to the Liquidator in respect of travelling and other expenses since 
the.. 19.... 

And the costs of this Application are hereby reserved. 

The further consideration of the said Application is adjourned, and 
the parties are to be at liberty to apply. 


539. 

GENERAL FORM OF ORDER giving Liquidator in a Winding-up subject 
to Supervision leave to exercise a power under Section 815 (1) 0 ! the 
Act. 


(Heading as in Form No . 165.) 

Upon the Application by Summons dated the.. 19..., 

of.of.the Liquidator of the above-named Com¬ 

pany in the Voluntary Winding-up thereof subject to the supervision of 
the Court 

And Upon Hearing [Counsel or the Solicitors for as the case may he\ 
the Applicant 

And Upon Reading the Order dated the., ^...(continuing 

the Voluntary Winding-up of the said Company subject to the supervision 

of the Court and appointing Liquidator) the Affidavit of. 

filed the.. 19..., and the several Exhibits therein referred to 

It Is Ordered [that the Applicant as such Liquidator be at liberty 

to carry into effect an Agreement in the form of the Exhibit “."to 

the above-mentioned Affidavit or as the case may be\. 


18. Dissolution. 

In the case of both a Creditors' and a Members' voluntary liquidation, 
the Act provides that the Liquidator must hold final meetings for the 
purpose of laying before the meetings his account of the winding-up and 
that such account, together with a return as to the holding of the meetings, 
must be filed within one week of such meetings with the Registrar of 
Companies, who forthwith registers the same and on expiration of three 
months from such registration the Company is deemed to be dissolved 
(sections 290 and 300 of the Act; 3 Halsbury’s Statutes, 2nd Edn., 683, 
688 ). 

In the case of a winding-up by the Court, an order for dissolution is 
only made under section 274 of the Act (3 Halsbury's Statutes, 2nd Edn., 
673) if the Liquidator applies in that behalf. The Liquidator is not bound 
to apply and in practice such an application is rarely made. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 


A. Application to defer the Date of 
Dissolution. 


1 

30/-, 
:o/- 
or 5/- 


I 

Issue Summons. 

Notes : (1) The application may be made in the 
case of a creditors’ or members' voluntary 
winding-up by the Liquidator or by any 
other person who appears to the Court to be 
interested ; proviso to ss. 290 (4) or 300 (4) ; 

3 Halsbury’s Statutes. 2nd Edn., 683 and 
688. 

(2) The Summons will be an Originating 
Summons unless an Order giving general 
liberty to apply has been made. 

(3) If the Liquidator is the Applicant 
the Summons is ex parte but where an 
interested person applies the Liquidator 
should be made Respondent and served 
accordingly. 

(4) For the practice as to issuing 
Notice of appointment to hear Originating 
Summons, etc. see p. 206, ante . 

540 

2 

2, 3 

or 12 

2 

3 

File Affidavit in Support. 

Attend hearing before the Registrar and 
on Order being made :— 

(a) Prepare draft of Order, lodge fair 
copy and obtain appointment to 

541 

I 

2/6 

IOI 


settle. 

(b) When necessary give notice of 
appointment to settle. 

(c) Attend to settle. 

(d) Lodge two engrossments of Order 

542 

I 



4 

together with settled draft. 

File Office Copy of the Order with the 
Registrar of Companies. 

Note : The Office copy must be filed within 
seven days after the making of the Order 
(ss. 290 (5) and 300 (5) of the Act ; 3 
Halsbury’s Statutes, 2nd Edn., 683 and 688). 

B. Application to declare Dissolution 
Void. 

542 

2 

IO/- 

£2 

21 

7 or 

1 

Issue Notice of Motion. 

Notes : (1) Where a Company has been dis¬ 
solved, the Court may on an application 
made^ at any time within two years of the 
date of dissolution (see Re Scad , Ltd., [1941] 

2 All E. R. 466 ; Digest Supp.) by the 

543 

3 

or 5 /~ 

13 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

i 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 

2 

3 

4 

5 

Liquidator of the Company or by any other 
person who appears to the Court to be 
interested, make an Order, upon such terms 
as the Court thinks fit, declaring the dissolu¬ 
tion to have been void, and thereupon such 
proceedings may be taken as might have been 
taken if the Company had not been dis¬ 
solved (s. 352 (1) of the Act ; 3 Halsbury’s 
Statutes, 2nd Edn., 726). And see generally 
as to persons interested, etc., 5 Halsbury’s 
Laws (1949 Vol.), 824, 825. 

(2) The Liquidator (where he is not the 
Applicant) and the Treasury Solicitor must 
be made Respondents to the Motion and 
served accordingly. 

File Affidavit in Support — Form No. 541 

can be adapted for the purpose. 

File Affidavit proving service on the 

Treasury Solicitor — See Form No. 103. 

Note : The Affidavit must exhibit a letter from 
the Treasury Solicitor indicating that Her 
Majesty has no objection to the relief sought. 

Attend hearing in Court and on Order 

being made :— 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Notes : (1) Counsel’s Brief, properly endorsed, 
together with all necessary documents in¬ 
cluding the letter from the Treasury 
Solicitor, must be lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(3) No Order revesting its former assets 
in the Company is necessary; Re Dixon 
(C. W .), Ltd ., [1947] Ch. 251. See this case 
also as to the form of the Order generally. 

(b) Where necessary give notice of 
appointment to settle. 

(c) Attend to settle and obtain appoint¬ 
ment to pass. 

(d) Attend to pass. 

Note ; After passing, the Order is stamped and 
lodged for sealing, together with a copy for 
Office copy. 

Obtain duplicate and office copy Order and 

deliver office copy to the Registrar of 

Companies. 

Notes : (1) The Office Copy Order must be 
delivered to the Registrar of Companies 1 

! 

544 

1 

I 

I 

2/6 

2/6 

£2 

IOI 

IOI 

29 
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No. 


Steps to be Taken. 


H 





(J X w 

C/) 0 (£ 
*8 


within seven days after the making of the 
Order (s. 352 (2) of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 726). 

(2) If it is anticipated that any difficulty 
may arise in filing the Office Copy of the 
Order within the seven days laid down, 
application for an extension of time should 
be made on the hearing of the Motion. 


PRECEDENTS. 

540 . 

SUMMONS for Order Deferring the Date of Dissolution (d). 

(Heading as in Form No. 165.) 

Let (etc. ; if the Summons is the first application in the winding-up it will 
be an Originating Summo?is ; if it is a Summons in proceedings where an 
Order giving general liberty to apply has been made it will be an Ordinary 
Summons: see Forms Nos. 166 to 168), on the hearing of an application of 

.the Liquidator [or a Creditor, or Contributory of the above-named 

Company, etc. (5)] for an order that the date at which the dissolution of 

the above-named Company is to take effect be deferred until the.. 

19.. .(add a prayer for general liberty to apply if no order giving the same has 
been made). 

Dated (etc., as in Forms Nos. 166 to 168). 


541 . 

AFFIDAVIT in support of Summons for Order Deferring Dissolution. 

(Heading as in Form No. 165.) 

I, .of (here insert the address and a description of the 

deponent) make oath and say as follows : 

1. By an Extraordinary Resolution of the above-named Company 
(hereinafter called " the Company ”) duly passed at an Extraordinary 

General Meeting thereof held on the.. 19..., it was resolved 

that the Company be wound-up and that I be appointed Liquidator of 
the Company .for the purposes of such winding-up. 

2. Since that date I have collected all the assets of the Company with 
the exception of the asset hereinafter referred to and have realised the 


(d) See Practice and Procedure, p. 563, ante. 

(a) See Practice and Procedure, Note (1) to Item 1, p. 563, ante. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

I REQUIRED. 

i 

. 

. 

fg-g 
0 g" a 

ifi 

l«<5 

2 

Liquidator of the Company or by any other 
person who appears to the Court to be 
interested, make an Order, upon such terms 
as the Court thinks fit, declaring the dissolu¬ 
tion to have been void, and thereupon such 
proceedings may be taken as might have been 
taken if the Company had not been dis¬ 
solved (s. 352 (1) of the Act ; 3 Halsbury’s 
Statutes, 2nd Edn., 726). And see generally 
as to persons interested, etc., 5 Halsbury’s 
Laws (1949 Vol.), 824, 825. 

(2) The Liquidator (where he is not the 
Applicant) and the Treasury Solicitor must 
be made Respondents to the Motion and 
served accordingly. 

File Affidavit in Support — Form No. 541 
can be adapted for the purpose. 


I 

2/6 

IOI 

3 

File Affidavit proving service on the 
Treasury Solicitor — See Form No. 103. 

— 

I 

2/6 

IOI 

4 

Note : The Affidavit must exhibit a letter from 
the Treasury Solicitor indicating that Her 
Majesty has no objection to the relief sought. 

Attend hearing in Court and on Order 
being made :— 

(a) Attend to bespeak Order and obtain 
appointment to settle. 

Notes : (1) Counsel’s Brief, properly endorsed, 
together with all necessary documents in¬ 
cluding the letter from the Treasury 
Solicitor, must be lodged. 

(2) The Order is drafted and subse¬ 
quently engrossed by the Court. 

(3) No Order revesting its former assets 
in the Company is necessary; Re Dixon 
(C. W .), Ltd ., [1947] Ch. 251. See this case 
also as to the form of the Order generally. 

(b) Where necessary give notice of 
appointment to settle. 

(c) Attend to settle and obtain appoint¬ 
ment to pass. 

(d) Attend to pass. 

544 


£2 

29 

5 

Note : After passing, the Order is stamped and 
lodged for sealing, together with a copy for 
Office copy. 

Obtain duplicate and office copy Order and 
deliver office copy to the Registrar of 
Companies. 

Notes : (1) The Office Copy Order must be 
delivered to the Registrar of Companies 

i 
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Steps to be Taken. 



within seven days after the making of the 
Order (s. 352 (2) of the Act; 3 Halsbury's 
Statutes, 2nd Edn„ 726). 

(2) If it is anticipated that any difficulty 
may arise in filing the Office Copy of the 
Order within the seven days laid down, 
application for an extension of time should 
be made on the hearing of the Motion. 


PRECEDENTS. 

540 . 

SUMMONS for Order Deferring the Date of Dissolution (< i ). 

(Heading as in Form No . 165.) 

Let (etc. ; if the Summons is the first application in the winding-up it will 
be an Originating Summons ; if it is a Summons in proceedings where an 
Order giving general liberty to apply has been made it will be an Ordinary 
Summons: see Forms Nos . 166 to 168), on the hearing of an application of 

.the Liquidator £or a Creditor, or Contributory of the above-named 

Company, etc. (e]J for an order that the date at which the dissolution of 

the above-named Company is to take effect be deferred until the.. 

19.. .{add a prayer for general liberty to apply if no order giving the same has 
been made). 

Dated (etc., as in Forms Nos. 166 to 168). 


541 . 

AFFIDAVIT in support of Summons for Order Deferring Dissolution. 

(Heading as in Form No. 165.) 

I, .of (here insert the address and a description of the 

deponent) make oath and say as follows : 

1. By an Extraordinary Resolution of the above-named Company 
(hereinafter called " the Company ") duly passed at an Extraordinary 

General Meeting thereof held on the.. 19..., it was resolved 

that the Company be wound-up and that I be appointed Liquidator of 
the Company for the purposes of such winding-up. 

2. Since that date I have collected all the assets of’the Company with 
the exception of the asset hereinafter referred to and have realised the 


8 


See Practice and Procedure, p. 563, ante. 

See Practice and Procedure, Note (1) to Item 1, p. 563, ante. 
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same and have distributed the proceeds thereof which amounted to a 
dividend of.in the £ on the claims of all the Creditors. 

3. Being under the misapprehension as subsequently transpired that 
the affairs of the Company were fully wound-up, I made up my Account 
of the winding-up pursuant to Section 290 of the Companies Act, 1948, 
showing how the winding-up had been conducted and the property of 
the Company had been disposed of. Pursuant to the said Section I 
forthwith convened a General Meeting of the Company for the purpose 
of laying before it the Account (which is now produced and shown to me 

marked “.”) and giving an explanation thereof. The said Meeting was 

duly held and on the.. 19..., I sent to the Registrar of Com¬ 

panies a copy of the said Account and made a return to him of the holding 
of the Meeting and of its date, which, as I have been informed by the 
Registrar, and I verily believe, were forthwith registered with him. 

4. Accordingly under Section 290 (4) of the above-mentioned Act the 

Company will be deemed to be dissolved on the.. 19.... 

5. (Here set out grounds for deferring the dissolution such as the discovery 

of a further asset.) On the.. 19..., in the course of a discussion 

with a former director of the Company, I was informed by him that the 

Company had a claim against.which I believe to be of some 

value and which I am advised I can successfully prosecute. 

6. In these circumstances it is in my submission proper that an order 
should be made deferring the date at which the dissolution of the Company 

was to take effect until the.. 19..., in order that I may 

endeavour to get in the said asset. 

Sworn, etc. 


542 . 

ORDER Deferring Dissolution (/). 

(Heading as in Form No. 165.) 

Upon the Application by Originating Summons (etc., as in Form 
No. 515) And Upon Hearing Counsel for the Applicant And Upon 
Reading the said Originating Summons the “ London Gazette ” dated the 

.,19.-. containing notice of the [Special] Resolution passed 

on the.. 19..., for the Voluntary Winding-up of the said 

Company and of the appointment of the Applicant as Liquidator thereof 

the Affidavit of.filed the.19, ...and the Exhibits 

therein referred to 

It Is Ordered that the date at which the dissolution of the above- 

named.. Limited is to take effect be deferred until the 

.19... or further order 

And It Is Ordered that the Applicant do within seven days from 
the date of this Order file an Office Copy hereof with the Registrar of 
Companies. 

[Continue with Order giving general liberty to apply as in Form No. 515.] 


(/) See Practice and Procedure, p. 563, ante . 
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543 . 

NOTICE OF MOTION for an Order Dedaring Dissolution Void (g). 

(.Heading as in Form No. 165.) 

Take Notice that (etc., as in Form No. 169) by Counsel on behalf of 

.of.. a Creditor of the above-named Company 

for a declaration that the dissolution of the above-named Company is 
void (add a prayer for general liberty to apply if no Order giving the same 
has been made). 

Dated (etc., as in Form No. 169). 

544 . 

ORDER Dedaring the Dissolution ot a Company to be Void. 

(Heading as in Form No. 165.) 

Upon Motion this day made unto this Court by Counsel on behalf 
of.of.. a Creditor of the above-named Company. 

[And no one appearing for or on behalf of.and., 

the Joint Liquidators of the said Company in the Voluntary Winding-up 
thereof (the Respondents) although they have been respectively duly 
served with notice of this Motion as by the Affidavit of. 


filed the.. 19..., appears or And Upon Hearing Counsel for 

.and.the Joint Liquidators, etc .3 


And Upon Reading the “ London Gazette ” dated the. . 

19.. containing notice of the Special Resolution passed on the.. 

19.. ., for the Voluntary Winding-up of the said Company and of the 
appointment of the Respondents as Joint Liquidators thereof the Affidavit 

of., filed the.. 19..., the Affidavit of. 

filed the.. 19..., and the Exhibits in the said Affidavits 

respectively referred to (or as the case may be). 

And It Appearing that the final meeting of the said Company was 

held on the.. 19...and that the said Company became 

dissolved on the.. 19..., by virtue of the provisions of Section 

[290 or 300 (as the case may be )2 of the above-mentioned Act. 

And there being no opposition on behalf of Her Majesty to the relief 

sought by this Motion as appears from the said Affidavit of. 

and the Exhibit marked “. ,f thereto. 

This Court Doth Declare the dissolution of the above-named Company 
to have been void. 

And It Is Ordered that the Applicant do within [seven] days from 
the date hereof deliver an Office copy of this Order to the Registrar of 
Companies. 

[And It Is Ordered that the costs of the Applicant of this Motion be 
taxed and included in the costs of the Voluntary Winding-up of the said 
Company.] 


(g) See Practice and Procedure, p. 563, ante. 
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■Preliminary Hote. 

Debenture holders will generally have remedies for enforcing their 
security, given by the debentures, and exercisable by them without 
recourse to the Court (a). A specific legal mortgage or equitable charge 
given by a Company can be enforced in the same manner as similar 
securities given by an individual. 

A debenture holder, with the aid of the Court, may : 

(1) sue for the recovery of his principal and interest if in arrear (6) ; 

(2) where the principal money and interest are guaranteed by some 
other company or person, bring an action on the guarantee (c); 

(3) present a Petition for winding-up the Company (d) ; 

(4) obtain an order for sale or foreclosure (e) and 

(5) obtain the appointment of a Receiver or Receiver and Manager (/). 

This section is concerned with ordinary actions by debenture holders 
for foreclosure or sale in the case of mortgage debentures, and for the 
appointment of a Receiver or Receiver and Manager in the action. 

Leave to Commence or Continue Proceedings.— Where a Winding-up 
Order has been made by the High Court against a Company or a Pro¬ 
visional Liquidator has been appointed no debenture holders' action maybe 
commenced without leave of the Winding-up Court; and where a deben¬ 
ture holders' action is pending and a Winding-up Order is made against 
the Company, the action is transferred, without further Order, to one of 
the judges exercising the winding-up jurisdiction of the High Court and 
leave of the Judge, to continue the proceedings, must be obtained (g). 

Title ot Proceedings and Parties. —The title should be in the matter of 
the Company and the plaintiffs will normally be one or more of the deben¬ 
ture holders of the class of debentures sought to be enforced, suing on 
behalf of themselves and all other debenture holders of the same class. 
If a person holds debentures of more than one class he may sue on behalf 
of all such classes. As to representative actions by a debenture holder, 
see 5 Halsbury's Laws (1949 Vol.) 593, 594. If any debenture holder 
objects to being represented he may apply in the action, at his own risk 
as to costs, to be added as a defendant. Where there is a trust deed 
securing the debentures the title should be in the matter of the Trust Deed 
and the trustees may themselves bring the action (A). In any case the 
trustees or any one or more of them must be made parties either as 
plaintiffs or defendants. The Company should always be made a defendant. 

Prior incumbrancers should not be made parties. Subsequent incum¬ 
brancers should be made parties, but if not joined in the first instance 

(a) See 5 Halsbury’s Laws (1949 Vol.) 572-580. 

(6) A claim merely to recover the principal and interest due t not claiming other 
relief, is unusual. If such a claim is brought, and the debenture creates a charge 
on the company's property, judgment in default of appearance cannot be entered 
without leave of the Court; see 0 .55, r. 5A and 7 Ency. Court Forms, title Default 
of Appearance or in Pleading, p. 592, and 11 Ency. Court Forms, title Mortgages. 
Where the debenture is not secured by any mortgage or charge, the claim would be 
an ordinary money claim not possessing any special features and should be made 
by specially indorsed writ under O. 3, r. 6. 

(c\ See generaUy 13 Ency. Court Forms, title Principal and Surety. 

la) See pp. 255 ei seq. t ante , and 5 Halsbury’s Laws (1949 V 61 .) 609 et seq . 

W See generally 5 Halsbury’s Laws (1949 Vol.) 591, 592. 

(f) See generaUy 5 Halsbury’s Laws (1949 Vol.) 581-590. 

(g) Section 23X of the Act; 3 Halsbury’s Statutes, 2nd Edn., 648. For Practice 

raced"™,we pp- 374 Md 375> p ost 

(A) Order x6, r. 8. 
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they may be added subsequently after judgment. Trustees for debenture 
holders sufficiently represent the debenture holders themselves ($). 

Any other persons who are interested in the equity of redemption 
should also be made defendants, or be represented, e.g . holders of second 
or subsequent debentures. Where a foreclosure order is required a 
representation order under Order 16, rule 9, appointing one of such 
debenture holders to represent the class of which he is a member, cannot 
be made, because in a foreclosure action all persons interested in the equity 
of redemption must be made parties to the action (j). Order 51, rule ib 
provides that in debenture holders' actions, where the debenture holders 
are entitled to a, charge by virtue of the debentures, or of a trust deed, or 
otherwise, and the plaintiff is suing on behalf of himself and other deben¬ 
ture holders, and the Judge in person is of opinion that there must even¬ 
tually be a sale, he may in his discretion direct a sale before judgment, 
and also after judgment, before all the persons interested are ascertained, 
i.e. by the Master's Certificate, whether served or not. This rule has been 
widely interpreted so as to enable actions to be begun, judgments to be 
given, and orders for sale to be obtained, in the presence of representatives 
of a number of debenture holders only (k). It does not however enable 
a plaintiff holding or representing one class of debentures only to obtain 
such an order in the absence of holders of another class of debentures, and 
they must be made defendants (/). That this is so is also shown by the 
directions of the Chancery Judges (May 12, 1909) that in a debenture 
holders' action where the usual judgment has been made, prior and sub¬ 
sequent incumbrancers ought not to be served with notice of judgment 
under Order 16, rule 40 ; subsequent incumbrancers, if not already 
parties to the action, should be added as parties under Order 16, rule n, 
and where a sale is directed with the consent of prior incumbrancers— i.e. 
in the form used in the case of a creditor's action for the sale of real estate 
—informal notice with a view to obtaining such consent may be given (m). 


precebents anb practice anb 
procebure 


1. Proceedings down to and including 
Judgment. 

A. Commencement of Proceedings.— The ordinary practice is to com¬ 
mence proceedings by Writ of Summons in the Chancery Division, but 
proceedings by Originating Summons under Order 55, rule 5A, can be 

(i) Order 16, r. 8. 

(j) Griffith v. Pound (1890), 45 Ch. D. 553; 35 Digest 425, 1629 ; Wallace v. 
Ever shed, , [1899] 1 Ch. 891; 10 Digest 755, 4720 ; Westminster Bank , Ltd. v. Residen¬ 
tial Properties Improvement Co., Ltd., [1938] Ch. 639; [1938] 2 AU E. R. 374; 
Digest Supp. 

(ft) Westminster Bank, Ltd . v. Residential Properties Improvement Co., Ltd., 
[1938] Ch. 639, at p. 643 ; [1938] 2 AU E. R. 374, at p. 377. 

(/) Parkinson v. Wainwright & Co. and Wainwright (1895), 64 L. J. Ch. 493; 
10 Digest 806, $118. 

(m) See Westminster Bank, Ltd. v. Residential Properties Improvement CoLtd., 
[1938] Ch. 639, at p. 643 ; [1938] 2 All E. R. 374, at p. 377. 
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instituted. Normally proceedings should be commenced by Writ of 
Summons, as the procedure by Originating Summons is suited only to 
simple cases, and the Court will not on such a Summons determine 
questions of priority. See Re Giles , Real and Personal Advance Co. v. 
Michell (1890), 43 Ch. D. 391 ; 35 Digest 367, 1091. An order for 
foreclosure may be made on an Originating Summons at the instance of 
debenture holders (Oldrey v. Union Works (1895), 72 L. T. 627 ; 10 Digest 
804, 5100 ; Sadler v. Worley , [1894] 2 Ch. 170 ; 10 Digest 804, 5102). 

B. Indorsement ot Claim. —The form of indorsement of claim depends 
upon the relief sought, and whether there is or is not a trust deed securing 
the debentures. It should be carefully drawn, for in many cases judgment 
is allowed to go by default, either of appearance or defence, and the 
plaintiff is not entitled in such a case to a judgment granting relief not 
claimed by the Writ of Summons. As to indorsements of claim generally, 
see 1 Ency. Court Forms, title Actions, p. 33 et seq. 

C. Appointment of a Receiver or Receiver and Manager.— At any time 
after the issue of the Writ in the action the plaintiff may move for the 
appointment of a Receiver or Receiver and Manager, either ex parte in 
urgent cases, or on Notice of Motion (see 12 Ency. Court Forms, title 
Motions, p. 3). A Receiver may be appointed ex parte and before 
service of the Writ when the assets are in danger. Where a Receiver has 
already been appointed by the debenture holders or trustees out of Court 
under a power contained in the debenture or trust deed, the same person 
may be appointed as Receiver by the Court. If the company is a going 
concern it is advisable to apply on the Motion for the appointment of the 
Receiver as Manager of the company, for unless he is so appointed there 
will be no person able to carry on the business, with the result that the 
goodwill of the company may be injured and a consequent loss incurred of 
what may constitute a substantial part of the security. The Court will 
invariably appoint the Receiver as Manager of the business where the 
debentures contain a charge on the goodwill. At the hearing of the 
Motion, if so desired, the Court should be asked that the Receiver may be 
at liberty to act at once, and leave will be granted upon the plaintiff 
undertaking to be answerable for what the Receiver shall receive or 
become liable to pay until he shall have given security. As to the appoint¬ 
ment of a Receiver or Receiver and Manager generally, see 5 Halsbury's 
Laws (1949 Vol.) 581-590 and 13 Ency. Court Forms, title Receivers, 
pp. 403 et seq. 

D. Subsequent Proceedings. —Frequently the motion for the appoint¬ 
ment of the Receiver is treated by consent as a motion for judgment and 
an order is made accordingly. If not, although instances can be found 
of actions having been ordered to be set down for trial on a motion for 
judgment without pleadings (see e.g. Re Kitson Empire Lighting Co., 
Ltd., [1910] W. N. 154) this was under the old practice where the summons 
for directions preceded the delivery of any pleadings, and the modem 
practice is to deliver pleadings in the usual way, if (as is common) the 
Company either does not enter an appearance or, having done so, fails to 
file a defence, the action will be disposed of upon a motion for judgment in 
the normal way. (See 7 Ency. Court Forms, pp. 399-401.) 
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PRACTICE AND PROCEDURE. 


No. 


Steps to be Taken. 





O' . 

K 
O W 
(/) 
pi 


In Case ol Winding-up. 

Notes : (i) Where a winding-up order has been 
made, or a Provisional Liquidator has been 
appointed, no action or proceeding may be 
proceeded with or commenced against the 
Company except with the leave of the 
winding-up Court (s. 231 of the Act; 3 
Halsbury's Statutes, 2nd Edn., 648). 
When leave to commence proceedings has 
been obtained the action will be assigned to 
the Judge having jurisdiction in the matter 
of the winding-up. See Practice Masters' 
Rules, rule 3 ; Annual Practice, Part III. 

(2) Where the winding-up order is made 
by the High Court, or if the winding-up 
proceedings have been transferred to the 
High Court, any proceedings by a debenture 
holder pending in the High Court against 
the Company for the realisation of the 
security are, without further order, trans¬ 
ferred to the Judge who for the time being 
exercises the winding-up jurisdiction of the 
High Court (Companies (Winding-up) Rules, 
1949 # r. 44 and R.S.C. Order 49, r. 5A). 
Where the debenture holders’ action is not 
in the High Court application for transfer 
under O. 49, r. 5A, may be made by ex parte 
Summons, see under Winding-up, p. 535, 
ante. The above rules apply also where 
there is an order for winding-up, subject to 
the supervision of the Court. 

(3) In practice, leave is given in either 
case almost as a matter of course, subject to 
such terms as the Court may impose, unless 
the same relief is given to the debenture 
holder in the winding-up as he would obtain 
in the action. 


1 Issue Summons for leave : 


2 

3 


(a) to commence proceedings. 

(b) to continue proceedings. 

Notes: (1) The application is made by ordinary 
Summons in the winding-up proceedings. 

(2) The Official Receiver or Liquidator 
must be made Respondent to the Summons. 

Serve Summons on Respondent (s). 

File Affidavit in Support of application 
to commence proceedings and give notice 
of filing to the Respondents). 


545 

546 


547 


5/- 12 


2/6 I ior 
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No. 


Steps to be Taken. 




Attend hearing of Summons before the 
Registrar. 


Notes : (i) The order is not formally drawn up 
but is endorsed by the Court on the duplicate 
Summons, which must be lodged for the 
purpose.—Fee 5/-. 

(2) In actions transferred to the Judge 
exercising winding-up jurisdiction, the 
Registrar deals with any application, matter, 
or proceeding which if the action had not 
been transferred would have been dealt 
with in Chambers in those cases where, by 
the Rules of the Supreme Court or otherwise, 
the chamber proceedings are directed to be 
dealt with by the Registrar (Companies 
(Winding-up) Rules, 1949, r. 44) and, by 
O. 49, r. 5A, upon a winding-up Order being 
made all chamber proceedings in any action 
against the Company at the instance or on 
behalf of debenture holders or trustees of 
debenture holders pending before the Judge 
to whom for the time being company 
business is assigned are dealt with by the 
Registrar. 

(3) In applications before the Registrar, 
the Registrar makes such order as he thinks 
proper, and leaves it to any party dissatisfied 
to move to discharge or vary the order; 
that is to say he does not, on the request of 
any party, adjourn the matter to the Judge 
as is the usual practice in Chambers in the 
Chancery Division (Practice Note, [1905] 
W.N. 128). In applications in Chambers in 
actions so transferred where the practice in 
winding-up is different from the practice 
in the Chancery Division the practice in 
winding-up prevails. 


Proceedings to enforce Debentures. 

Notes: (1) The most common form of pro¬ 
ceeding is where the Defendant Company 
appears to the Writ, the Plaintiff moves for 
the appointment of a Receiver and, by con¬ 
sent, the Motion is treated as the trial of the 
Action. If the parties do not so agree an 
Order appointing a Receiver and Manager 
can be obtained upon which a Summons to 
Proceed must be issued; for Practice and 
Procedure, see Items 1 to 8, pp. 609 to 612, 
post. The Plaintiff must deliver a statement 
of claim which, if not served with the Writ, 
must be delivered within twenty-one days 
after appearance (O. 20, r. 1 (b) ) and the 
defendant company must deliver a defence 
within fourteen days from the time limited 
for appearance or from the delivery of the 


1 


Order, 1930. 
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No. 


Steps to be Taken. 


g 

3 

S a 


ECEDE 

No. 

§§. 

Fee. 

£ 

dS 






a I 

it* 


statement of claim, whichever is the later 
(O. 2i, r. 6). It is unusual in debenture 
holders* actions to find that there is any 
defence, except in actions where jeopardy is 
alleged. Pleas by way of set-off or counter¬ 
claim are also very unusual. For forms of 
Statement of Claim see Forms Nos. 557 and 

558 and for forms of Defence see Forms Nos. 

559 to 561 and notes thereto. These forms 
are given merely as an indication of what 
the pleading should contain where the need 
for it arises. 

(2) Where no appearance is entered the 
plaintiff cannot simply sign judgment in 
default, but must (a) file an affidavit of 
service of the writ and obtain a certificate 
of no appearance and (b) file a statement of 
claim as required by O. 13, r. 12. In any 
action in which the plaintiff is claiming any 
relief of a nature or kind specified in O. 55, 
r. 5A (which includes actions by debenture 
holders to enforce their security), no judg¬ 
ment shall be entered in default of appear¬ 
ance without leave of the Court or a Judge, 
who may require the application for leave to 
be supported by such evidence as might be 
required if relief were being sought on origi¬ 
nating summons under O. 55, r. 5A, and may 
require notice of such evidence to be given 
to the defendant (O. 13, r. 17). In every 
case the plaintiff's right to the order sought 
must be established. There is no right to 
an order merely because the defendant fails 
to appear (Practice Directions by the 
Chancery Judges, Annual Practice, O. 55, 
r. 5A). If, after a statement of claim has 
been duly filed, there is default in delivery of 
defence, which is the usual case, the plaintiff 
may set down the action on motion for 
judgment (O. 27, r. 11) and the Judge may 
require evidence in support as mentioned 
above (O. 27, r. 17) unless, as is the usual 
practice where the defendant company has 
appeared but has not delivered a defence, 
the defendant company is represented at the 
hearing and submits to judgment. In addi¬ 
tion to the requirements on a Motion for 
Judgment (see 7 Ency. Court Forms 400), 
evidence by affidavit will be required 
exhibiting the debenture and debenture 
trust deed, if any, and showing that the 
money is due and that the plaintiff is 
entitled to ask for judgment. 

For Procedure on Motion for Judgment 
in default of Appearance or Defence see 
7 Ency. Court Forms 399-401, and forms 
thereto, pp. 419 et seq . 
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No. 

Steps to be Taken. 

H 

i ■ 

0 0 
8* 

& 

No. of Copies 

REQUIRED. 

« 

£ 

R.S.C. Fees 
Order, 1930. 
Fee No. 

1 

, 

2 

C. 

Issue Writ of Summons. 

Forms of heading for the action are given 
as follows :— 

(a) Series of Debentures with holders of 
second debentures joined as defen¬ 
dants. 

(b) Where the plaintiff is or plaintiffs 
are the only debenture holders. 

(c) Representation by one or several 
debenture holders against Company 
alone. 

(d) Debenture Stock where plaintiffs 
represent more than one class. 

(e) Debenture Stock secured by Trust 
Deed where the Trustees are joined 
as defendants. 

(f) Debentures secured by Trust Deed 
and Deeds supplemental thereto 
joining trustees as defendants. 

(g) Debenture Stock secured by Trust 
Deed where Trustees are plaintiffs. 

Forms of Indorsement of Claim are given 
as follows :— 

(a) Where there is no Trust Deed. 

(b) Where there is a Trust Deed and a 
specific as well as a floating charge, 
the Trustees being joined as defend¬ 
ants. 

Notes : (i) A last minute search of the Com¬ 
pany’s file at the Companies Registry should 
be made to ascertain the situation of the 
Registered Office of the Company so that 
service on the Company can be properly 
effected, see note (i) to item 2 (a). 

(2) Where the Company is being wound 
up compulsorily the action will be assigned 
to one of the Judges having jurisdiction in 
the matter of the winding-up. See note (2) 
p. 574, ante . 

(3) When there are no winding-up pro¬ 
ceedings the action is assigned to a group of 
Judges in the ordinary way (O. 5, r. 9). 

(a) Serve Writ Of Summons on each 
defendant. 

Notes : (1) Service On the Company may be 
effected by leaving it at or sending it by post 
to the Registered Office of the Company; 

F. VIA 

548 

549 

550 

551 

552 

553 

554 

555 

556 

2 

30/- 

2 

1 

\ p 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

Fee. 

K.S.C. Fees 
Order, 1930. 
Fee No. 

3 

s. 437 of the Act (3 Halsbury’s Statutes, 2nd 
Edn., 780) otherwise service may be made as 
in ordinary actions (see 14 Ency. Court 
Forms, title Service of Process). 

(2) The appearance of a Company or 
Corporation by its Secretary or other officer 
is refused at the Central Office. A Company 
or Corporation can only appear by Solicitor 
(O. 12, r. 11). 

(3) In cases where the defendants do 
not appear see note (2), p. 576, ante. 

(b) If the assets require immediate 
protection, apply to the court, ex 
parte , for leave :— 

(1) of the Master to serve Notice 
of Motion either with the 
Writ, or at any time after 
service of the Writ and while 
the time for appearance has 
not expired; Order 52, rule 9. 

or where necessary 

(ii) of the Judge to serve Short 
Notice of Motion ; Order 52, 
rule 5. 

Notes : (1) The application for leave is made to 
the Master, unless short notice of motion is 
required when the application is made in 
Court ; in either case the notice of motion 
must state that leave has been obtained. An 
application for short notice of motion is made 
orally in open Court, usually at the sitting of 
the Court at 2 p.m., to the Judge taking 
motions for the group to which the action is 
assigned. 

(2) No affidavit in support is necessary 
and leave will usually be granted when the 
assets are in jeopardy, as e.g. when the 
company is insolvent. 

(3) If the application is for leave to 
serve Short Notice of Motion the plaintiffs 
must be prepared in the interests of fairness 
and to save delay to serve, with the Notice 
of Motion, copies of tbe affidavits intended 
to be used on the hearing; Paravicini and 
Succri v. Gunner , [1919] W.N. 173 ; 28 
Digest 504, 1064. 

Issue Notice of Motion for the appoint¬ 
ment of Receiver or Receiver and 
Manager. 

562 or 
563 

2 

5/- 

13 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
required. 

« 1 

W > 

K.S.U r EES 

Order, 1930. 
Fee No. 

4 

5 

Notes : (1) The Notice of Motion is not sealed 
by the Court but is stamped with an im¬ 
pressed fee stamp and retained by the 
Solicitor for the plaintiffs. The stamped 
notice must be handed to the Registrar in 
Court before the Motion can be brought on. 

(2) The Notice of Motion may be served 
without leave at any time after the defend¬ 
ants have appeared or have failed to appear 
within the time limited for appearance. In 
the latter case, service is effected by filing in 
the Central Office in default of appearance. 

(3) The day specified for hearing must 
not be less than two clear days after service 
unless special leave to the contrary has been 
obtained (O. 52, r. 5). Where such leave is 
granted the notice of Motion must expressly 
so state (Dawson v. Beeson (1882), 22 Ch. D. 
504 ; Digest (Practice) 676, 2885). 

(4) Any person not interested in the 
subject matter of the action who possesses 
the necessary qualifications (usually an 
accountant) may be appointed Receiver ; see 

5 Halsbury’s Laws (1949 Vol.) 582 and 28 
Halsbury’s Laws (2nd Edn.) 29-35. Nor¬ 
mally this will be the person nominated by 
the plaintiff, unless objection is made to his 
appointment on some valid grounds, or some 
more suitable person is suggested. A body 
corporate is not eligible for appointment as 
Receiver (s. 366 of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 735) and although by 
s. 368 of the Act ( 3 Halsbury’s Statutes, 
2nd Edn., 736) the Official Receiver may be 
appointed, this is not usual, and the Official 
Receiver will not be appointed as Manager ; 
see s Halsbury’s Laws (1949 Vol.) 83, 84. 

Serve Notice of Motion on each defendant. 
File the following Affidavits :— 

1 

1 





(a) Affidavit in support of Motion 

Notes : (1) An office copy of each affidavit 
must be obtained and produced upon every 
proceeding to which they relate (0. 66, r. 7). 
For examining a plain copy and marking 
same as an office copy, for each folio $d .; 
R.S.C. Fees Order, 1930, Fee No. 109. 

(2) The affidavit must prove the in¬ 
corporation of the Company, its objects 
(exhibiting the memorandum and articles), 
the creation and registration of the deben¬ 
tures, the charge on the Company’s under¬ 
taking, the fulfilment of the condition upon 
the happening of which the sum secured is 
alleged to have become payable and that 
the plaintiff is a person entitled to maintain 

564 

I 

2/6 

IOI 


1930 . 
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the action. The affidavit must also set out 
all the relevant facts which justify the 
immediate appointment of a Receiver or 
Receiver and Manager. 

(b) Affidavit of fitness of Receiver. 

Note : It is usual for the affidavit of fitness to 
be made by a bank manager or some other 
person having business relations with the 
proposed receiver, and who can swear posi¬ 
tively as to his status and capacity. It 
should not be made by the plaintiff or his 
Solicitor; the period of knowledge of the 
Receiver required from the deponent should 
not be less than five years, but a shorter 
period may be accepted where the deponent 
is in a position to have exceptional means of 
knowledge. If the appointment of a person is 
procured on a misleading affidavit of fitness 
the Receiver will be discharged (Re Church 
Press, Victoria House Printing Co., Ltd. v. 
Church Press, Ltd. (1917), 116 L. T. 247; 
10 Digest 804, 5099). 

6 Serve notice of filing and a copy of each 
of the above Affidavits on the defendants. 

7 Attend hearing of Motion. 

Notes: (1) The stamped Notice of Motion 
must be handed to the Registrar before the 
Motion can be brought on. A Company can 
only appear in Court by Counsel (Frinton 
and Walton Urban District Council v. Walton 
and District Sand and Mineral' Co . Ltd., 
[1938] 1 All E. R. 649, Digest Supp.). 

(2) The hearing of a Motion may from 
time to time be adjourned upon such terms, 
if any, as the Judge shall think fit (O. 52, 
r. 7). A Motion by special leave cannot be 
saved without leave of the Court (Arthur v. 
Consolidated Kent Collieries Corpn . (1905), 
49 Sol. Jo. 403; Digest (Practice) 672, 0850) 
and it may be mentioned to the Court at 
any time on the day for which notice of 
Motion was given. The practice of saving 
Motions made in ordinary course is by 
agreement between the parties without 
mentioning them to the Court (Annual 
Practice, O. 52, r. 3 (note) and see X2 Ency. 
Court Forms, title Motions, p. xi). 

8 Give Notice of Appointment of Receiver 
to Registrar of Companies. 

Note: This Notice must be given within seven 
days from the date of the Order appointing 
the Receiver (s. 102 of the Act; 3 Halsbury's 
Statutes, 2nd Edn., 540). For form, see 
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Fees 
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Companies (Forms) Order, 1949, Form 53 
(Buckley, 12th Edn., p. 1170). 

N.B. After the appointment of the Receiver, 
every invoice, order for goods or business 
letter issued by or on behalf of the Company 
or the Receiver or Manager or the Liquidator 
of the Company, being a document on or in 
which the name of the Company appears, 
must contain a statement that a Receiver or 
Manager has been appointed (s. 370 of the 
Act; 3 Halsbury’s Statutes, 2nd Edn., 737). 

Give notice of appointment of Receiver 
to the Company. 

Notes: (1) This notice (Companies (Forms) 
Order, 1949, form 108) is required pursuant 
to s. 372 (1) of the Act (3 Halsbury's 
Statutes, 2nd Edn., 738) and on receipt of 
the notice the Company must prepare and 
submit to the Receiver, within 14 days (or 
such longer period as the court may allow) 
of receipt of the notice, a statement of affairs 
in the prescribed form (Companies (Forms) 
Order, 1949, form 109 a) verified by affidavit 
of one or more directors and the secretary 
or by such other persons mentioned in 
s. 373 (2) of the Act (3 Halsbury's Statutes, 
2nd Edn., 740). 

(2) Within 2 months after receipt of the 
statement of affairs the Receiver must 
(i) send a copy to the Registrar of Companies, 
together with his comments (if any) thereon 
and also a summary of the statement and of 
his comments (if any), (ii) send a copy of the 
statement of affairs and his comments (if 
any) to the Court, (iii) send a copy of his 
comments (if any) or notice that he does not 
see fit to make any comment to the Com¬ 
pany, and (iv) send to any Trustees and to all 
debenture holders whose addresses are 
known a copy of the summary mentioned in 
(i) above (s. 372 (1) of the Act; 3 Halsbury’s 
Statutes, 2nd Edn., 738). As to lodging the 
copy Statement of Affairs and affidavit, 
required by s. 373 (2) of the Act, in the 
Master's Chambers, see p. 611, post . 

(a) Attend Chancery Registrar to.be¬ 
speak Judgment or Order. 

Notes: (1) The Judgment or Order is bespoken 
at the chambers of the Registrar and the 
party bespeaking must leave with the 
Registrar Counsel's brief, properly endorsed, 
together with such other documents as the 
Registrar may require to enable him to draw 
up the same (O. 62, r. 4). The other docu- 
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ments usually required are the original Writ, 
Notice of Motion and the office copy Affi¬ 
davits used on the hearing of the Motion. 

(2) The Judgment or Order must be 
bespoken and the necessary documents 
lodged with the Registrar within three days 
after the Judgment or Order is pronounced 
or finally disposed of by the Court. 

(b) Attend at Registrar's Chambers and 
obtain draft Judgment or Order and 
an appointment to settle the same 
(Order 62, rule 7). 

Note : Notice of the appointment must be 
served on the defendants one clear day at 
least before the time fixed for the settling 
and the plaintiffs and the parties served 
with the notice should produce their briefs 
and such other documents as may be 
necessary for the Registrar to settle the 
draft (O. 62, rr. 8 and 9). 

(c) Attend to settle. 

Notes: (1) Where the defendant does not 
attend on the appointment the Registrar 
will require to be satisfied that service of the 
Notice was properly effected (O. 62, r. 10). 

(2) The Judgment or Order is engrossed 
by the Court. 

(d) Attend at the Registrar's Chambers 
and obtain engrossment of Judgment 
or Order and an appointment to pass 
(Order 62, rule n). 

Note : Notice of the appointment is served on 
the defendants as on the settling of the 
Judgment or Order ; see note to item 10 (b). 

(e) Attend to pass. 

Note : When the Judgment or Order has been 
passed it must be stamped and lodged in the 
Registrar’s office for signing. The Judgment 
or Order will be entered (O. 62, r. 2) and a 
duplicate will be handed out, from the Entry 
Seat, to the plaintiffs. 

(f) Attend to obtain duplicate Judg¬ 
ment or Order. 

Notes: (1) Where any rule or order, or the 
practice of the Court, requires the produc¬ 
tion or service of the original order, it is 
sufficient to produce or serve the duplicate 
(O. 62, r. 2 (2)). 

(2) Clerical mistakes and accidental 
omissions in Judgments or Orders can be 


R.S.C. Fees 
Order, 1930. 
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R.S.C. Fees 
Order, 1930. 
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11 

12 

corrected upon an application under O. 28, 
r. 11 (known as the " slip rule ”). 

Serve copy Judgment or Order on the 
Defendants. 

Notes : (1) In ordinary cases the judgment 
should not be served on the debenture holders 
but notice should be given to them if the case 
so requires. See p. 612, post. 

(2) Where the Receiver and Manager 
has been appointed by Order, a Summons to 
Proceed on the Order must be issued, for 
Practice and Procedure, see items 1 to 8, 
pp. 609 to 612, post, and see also pp. 575, 576, 
ante. 

The following forms are given as 
examples :— 

(a) Order appointing Receiver and 
Manager with additional clauses 
where person appointed is the same 
person as, or a different person 
from, the Receiver appointed by the 




■ 


debenture holders. 

Notes: (1) Where a Receiver has been ap¬ 
pointed out of Court and the same person is 
appointed by the Court, the order appoint¬ 
ing him should embody a direction to him to 
include in his accounts all his receipts, pay¬ 
ments and liabilities as Receiver in respect 
of his appointment by debenture holders. 

If another person is appointed Receiver in 
the action, liberty should be given to the 
Receiver appointed out of Court to have his 
accounts taken in the action (Practice Note, 
[1932] W. N. 79. See also Note (2) to (c) 
below). 

(2) If the Company is a going concern 
it is advisable to apply for the appointment 
of the Receiver as Manager ; see p. 573, ante. 
The period of Managership is limited by the 
order, usually to three months, and if an 
extension of the period is- required applica¬ 
tion must be made by summons before the 
expiration of the time limited by the Order. 

(b) Order appointing Receiver and 

566 


£1 

31 


Manager where there is a Trust Deed, 
(c) Judgment appointing a Receiver and 
Manager, treating Motion as Motion 
for Judgment, and giving Judgment 

567 

i 

£1 

31 


by consent. 

Notes : (1) When the hearing of the Motion is 
treated as the Trial of the Action, the Action 
must be set down proforma at the entry seat. 1 

568 

1 


£2 

29 
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No fee is payable, but the judgment is 
stamped £2 (on a Motion) instead of £1. 
When this happens the appointment of the 
Receiver and Manager is included in the 
judgment, which also directs the accounts 
and enquires, and a declaration of charge 
may be made, see also note to (g) below. 
Where there is a Trust Deed there will also 
be a declaration that the trusts of the deed 
ought to be performed and carried into 
execution. The further consideration of the 
action will always be adjourned with liberty 
to apply. 

(2) A Receiver is normally allowed to 
act at once, before giving security, on the 
plaintiff’s undertaking to be responsible for 
him until he has given security. The under¬ 
taking will be required to extend to all 
liabilities which would be covered by the 
security when completed and not only to 
the Receiver's receipts (Practice Note, 
[1900] W.N. 58). The plaintiff's under¬ 
taking is given in Court and is recited in the 
Order on the Motion. 

(d) Judgment appointing Receiver and 
Manager where there is a Trust 
Deed and where the Defendant 
Company have appeared, treating the 
Motion by consent as a Motion for 
Judgment, and giving Judgment. 

(e) Judgment appointing Receiver and 
Manager, with liberty to borrow, 
and giving Judgment by consent. 

Note : The Court may be asked for leave for the 
Receiver and Manager to borrow money, 
but only in very exceptional cases will leave 
be granted on the hearing of the Motion. 
The application should be made by Summons 
to the Master; see p. 616, post. 

(f) Judgment in default of defence 
floating charge only the Company 
not having appeared. 

(g) Judgment in default of Defence, 
declaring charge and directing usual 
accounts, etc., when Second Deben¬ 
ture Holders are parties and submit 
to judgment. 

Note : Formerly it was the practice to make a 
declaration of charge in all cases, i.e. whether 
the matter came before the Court on a 
Motion for Judgment on default, or by 
consent, or on trial; see Marwick v. Thurlow 


(Lord), [1895] 1 Ch. 776; 10 Digest 808, 5144, 
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where Vaughan Williams, J., at pp. 
777, 778, disapproved of the practice, but 
the practice is now, other than by consent, 
not to make such a declaration except at the 
trial, or where the plaintiff proves his title 
on a Motion for Judgment in default of 
defence. The view has been expressed that 
a Company should not consent to a judgment 
containing such a declaration on Motion, 
except perhaps in cases where it is clear that 
an indefeasible charge has been created {Re 
Gregory Love &• Co., Francis v. The Company, 
[1916] 1 Ch. 203 at pp. 209, 210 ; Digest 
(Practice) 746, 3247). 

(h) Judgment (sole Debenture Holder 
suing) after appointment of Receiver 
in default of Appearance, the Re¬ 
ceiver being directed to include in 
his accounts his receipts, payments 
and liabilities incurred as Receiver 
appointed by Debenture Holders. 

573 


£2 

29 


(i) Judgment in default of Defence 
where there is a Trust Deed, de¬ 
claring a specific and a floating 
charge and directing accounts, etc. 

574 


£2 

29 


PRECEDENTS. 

545 . 

SUMMONS for liberty to commence Debenture Holders’ Action after 
making of Winding-up Order (a). 

In the High Court of Justice No... of 19.... 

Chancery Division 
Companies Court 

Mr. Justice. 

In the Matter of., Limited 

and 

In the Matter of the Companies Act, 1948. 

Let.[the Liquidator of the above-named Company] 

attend at the Chambers of the Registrar, Bankruptcy Buildings, Carey 

Street, London, on.the.day of.. 19..., 

on the hearing of an application of.of.for an 

order that notwithstanding the Order for the Winding-up of the above- 

named Company made by the Court on the.day of.. 

19..., the said.may be at liberty to commence an action 


(«) See Practice and Procedure, pp. 574 and 575, ante. 
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in the Chancery Division of the High Court against the above-named 
Company on behalf of himself and all other the holders of the [mortgage 
debentures of the said Company (or as the case may be)], and that the 
costs of the application may be costs in the said action. 

Dated the.day of., 19.... 

This summons was taken out by.of., [Agents 

for.of.,] Solicitors for. 

To (the Liquidator) and to.of.. his Solicitors. 

Note .—If you do not attend either in person or by your Solicitor at the 
time and place above mentioned such order will be made and proceedings 
taken as the [Judge or Registrar] may think just and expedient. 


546 . 

SUMMONS for liberty to proceed with Debenture Holders’ Action (6). 
(Heading as in Form No. 545.) 

Let [the Liquidator of the above-named Company (etc., as in Form No. 

545, ante )] on the part of.. the plaintiff in the action the short 

title and reference to the record whereof is.for an order that 

he be at liberty to proceed with the said action against the above-named 
Company, and that the costs of this application may be costs in the said 
action. 

Dated (etc., as in Form No. 545, ante). 


547 . 

AFFIDAVIT in support of application to commence Debenture Holders’ 

Action. 

(Heading as in Form No. 545.) 

I, .of (here insert the address and a description of the 

deponent), make oath and say as follows : 

1. The above-named Company on the.day of.. 

19..., issued a [series of.First Mortgage Debentures each for 

securing the payment of the principal sum of £ .with interest as 

therein.provided, and the said Debentures charge the undertaking of the 
Company with the payment of the same (or as the case may be)]. 

2. The prescribed particulars relating to the said Mortgage Debentures 

were duly registered with the Registrar of Companies pursuant to Section 
95 of the Companies Act, 1948, on the.day of.. 19.... 

3. On the.day of.. 19..., an Order was made by 

this Court for winding-up the said Company, and by the terms of the said 
Debentures the principal moneys thereby secured became payable on the 

.day of.. 19.... Interest on the same is now and has 

since the.day of.,19... been in arrear. 

4. I am the registered holder of.of the aforesaid Deben¬ 
tures numbered.to.inclusive, which are now produced and 

shown to me and marked ". 

5. The holders of such Debentures are numerous and I desire to bring 


(6) See Practice and Procedure, pp. 574 and 575, ante. 
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an Action* [in the Chancery Division of the High Court (or as the case may 
be )] on behalf of myself and all other holders of the said Debentures to 
enforce the same [by obtaining the appointment of a Receiver (etc., as 
the case may bey\. 

Sworn, etc. _ 

548 . 

SERIES OF DEBENTURES with holders of Second Debentures joined as 

Defendants (c). 

In the High Court of Justice 19..., ...No.... 

Chancery Division 

Group. 

[.. the.day of.. 19... 

(insert this date in the case of an Orderf\ 

In the Matter of.. Limited. 

Or 

(Where there is a Trust Deed) 

[In the Matter of a Trust Deed dated.. 19..., and made 

between, etc. (as in Forms Nos. 549, 552 or 554)]. 

Between A. B. on behalf of himself and all 
other the holders of the Debentures 
of the First series issued by the 

Defendant Company . Plaintiff 

and 

.. Limited and E. F. on 

behalf of himself and all other the 
holders of Second Debentures of the 
Defendant Company .Defendants. 

549 . 

WHERE the Plaintiff is or Plaintiffs are the only Debenture Holders. 

(Heading as in Form No. 548.) 

In the Matter of a Trust Deed dated.. 19..., and made 


between.Limited (the Defendant Company) of the one part 

and G. H. and I. K. of the other part 

and 

Between A. B. [and E. F.]. Plaintiff(s) 

and 

.. Limited and G. H. 

and I. K. Defendants 

Or 

Between A. B. and C. D. suing as the holders 


of all the outstanding Debentures 
of the Defendant Company entitled 
to the benefit of the above-men¬ 
tioned Trust Deed. Plaintiffs 

and 

.Limited and G. H. and I. K. Defendants. 

(c) As to the proper parties to actions, see Preliminary Note, p. 571, ante. 
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550 . 

REPRESENTATION by one or several Debenture Holders against Company 

alone. 

(Heading as in Form No. 548.) 

Between A. B. on behalf of himself and all 
other holders of the [First] Deben¬ 
tures of the Defendant Company Plaintiff 

and 

., Limited. Defendant. 

Or 

Between A. B. and C. D. on behalf of them¬ 
selves and all other the holders of 
the Mortgage Debentures of the 

Defendant Company . Plaintiffs 

and 

.. Limited . Defendant. 

551 . 

DEBENTURE STOCK where Plaintiffs represent more than one class. 

(Heading as in Form No. 548.) 

Between .on behalf of them¬ 

selves and all other the holders of 
the 6% First Mortgage Debenture 
Stock of the Defendant Company 
and on behalf of themselves and all 
other holders of the 6£% Consoli¬ 
dated Mortgage Debenture Stock 
and Funding Certificates of the said 

Defendant Company . Plaintiffs 

and 

.. Limited . Defendant. 

552 . 

DEBENTURE STOCK secured by Trust Deed where the Trustees are joined 

as Defendants. 

(Heading as in Form No. 548.) 

In the Matter of a Trust Deed dated., 19..'., and made 

between the.. Limited (Defendant Company) of the one part 

and E. F. and G. H. of the other part. 

Between A. B. on behalf of himself and all 
other the holders of Debenture Stock 
entitled to the benefit of the above- 

mentioned Trust Deed . Plaintiff 

and 

.. Limited, E. F. and 


G. H. 


Defendants. 
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553 . 

DEBENTURES secured by Trust Deed and Deeds supplemental thereto 
joining Trustees as Defendants. 

[Heading as in Form No. 548.) 

In the Matter of a Trust Deed dated.. 19..., made 

between C. D., Limited (the first-named Defendant Company) of the one 

part and.and. (the then Trustees of such Trust 

Deed) of the other part and three Deeds Supplemental thereto dated 

respectively.. 19..., ., 19..., and.. 

19..., all made between the first-named Defendant Company of the one 
part and the second-named Defendant Company of the other part. 

Between A. B. on behalf of himself and all 
other the holders of the Mortgage 
Debentures of the first-named De¬ 
fendant Company entitled to the 
benefit of and subject to the above- 
mentioned Trust Deeds as the holder 
of all the [Prior Lien Mortgage] 

Debentures of the first-named De- 


fendant Company. 

Plaintiffs 

and 


C. D., Limited and. 

Assurance Company 

Defendants. 

Or 



Between A. B. on behalf of himself and all 
other holders of [First Mortgage 
Redeemable] Debentures of the 
first-named Defendant Company en¬ 
titled to the benefit of the above- 

mentioned Trust Deeds. Plaintiff 

and 

. Limited . 

Debenture Corporation, Limited and 
.Securities, Limited ... Defendants. 


554 . 

DEBENTURE STOCK secured by Trust Deed where Trustees are Plaintiffs. 

[Heading as in Form No. 548.) 

In the matter of a Trust Deed dated.. 19..., and made 

between.. Limited of the one part and.Trust 

Company, Limited of the other part. 

Between .Trust Company, Limited Plaintiff 

and 

., Limited . Defendant. 
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555 . 

CLAIM in Debenture Holders 9 Action where there is no Trust Deed. 

The Plaintiff on behalf of himself and all other holders of the Mortgage 
Debentures of the Defendant Company (or as the case may he) claims :— 

1. A declaration that the Plaintiff and all others the holders of the 
Mortgage Debentures issued by the Defendant Company are entitled to 
a first charge upon [all the property whatsoever and wheresoever both 
present and future of the Defendant Company including the uncalled 
capital for the time being (or as may be , the description of the property 
following that in the debentures )] for securing the repayment of the principal 
moneys and interest in the said Debentures mentioned. 

2. An account of what is due to the Plaintiff and other holders of the 
said Debentures under and by virtue of such Debentures. 

3. An inquiry of what the property comprised in and charged by the 
said Debentures consists and in whom the same is vested. 

4. An inquiry what other incumbrances affect the property com¬ 
prised in or charged by the said Debentures or any and what parts thereof 
and in whom the same are vested. 

5. An account of what is due to such other incumbrancers respectively. 

6. An inquiry what are the priorities of such other incumbrancers and 
the said Debentures respectively and what property other than that 
comprised in the said Debentures is comprised in such other incumbrances. 

7. An inquiry whether there are any and what debts and liabilities 
of the Defendant Company which under Sections 94 and 319 of the Com¬ 
panies Act, 1948, are payable out of the property comprised in or subject 
to the floating charge created by the said Debentures in priority to the 
moneys secured by the said Debentures (d). 

8 . Such further or other accounts and inquiries as may be requisite 
in the premises. 

9. The appointment of a Receiver and Manager of the property com¬ 
prised in the said Debentures. 

10. Payment of what is found due under the said Debentures. 

11. That the said Debentures may be enforced by sale or foreclosure. 


556 . 

CLAIM where there is a Trust Deed and a specific as well as a floating charge, 
the Trustees being joined as Defendants (e). 

The Plaintiff on behalf of himself and all other holders of Debenture 

Stock entitled to the benefit of a Trust Deed dated the.day of 

.. 19..., and made between the Defendant Company of the 

one part and (trustees) of the other part (or as the case may be) claims : 

1. A declaration that the trusts of the said Trust Deed ought to be 
performed and carried into execution and for an order to that effect. 

2. A declaration that the Plaintiff and all other holders of the Deben¬ 
ture Stock of the Defendant Company are entitled to [a specific charge 
upon the freehold hereditaments referred to in the First Part of the 

(d) See Practice and Procedure, pp. 618 and 619, ante. 

(e) The indorsement of claim here is in the common form where there is a trust 
deed securing the debentures. The indorsement should show the capacity in which 
the plaintiff sues, identify the trust deed, and show the capacity in which the de¬ 
fendants are sued. 
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Second Schedule to the said Trust Deed and upon the leasehold heredita¬ 
ments referred to in the Second Part of the Second Schedule to the said 
Trust Deed and to a floating charge upon all the property and assets of 
the Defendant Company including its uncalled capital]. 

3. An account of what is due to the Plaintiff and other holders of_ 
Debenture Stock issued by the Defendant Company and entitled to the 
benefit of the said Trust Deed under and by virtue of such Debenture 
Stock and the said Trust Deed. 

4. An inquiry of what the property comprised in the said Trust Deed 
consists and in whom the same is vested. 

5. An inquiry of what the property comprised in and charged by way 
of floating charge only by the said Trust Deed consists and in whom the 
same is vested. 

6 . (Continue as in Paragraphs 5-11 of Form No . 555, ante, adding 
references to the Trust Deed where necessary.) 

13. The Defendants.and.are sued as 

Trustees of the said Trust Deed dated. 


557 . 

STATEMENT OF CLAIM by Debenture Holder suing on behalf of himself 
and others against the Company alone (/). 

In the High Court of Justice 19..., .... No.... 

Chancery Division 

Group. 

Writ issued the.day of.. 19.... 

In the Matter of.. Limited 

Or 

(Where there is a Trust Deed) 

[In the matter of a Trust Deed dated., 19..., and made 

between, etc . (as in Forms Nos. 549, 552 or 554)]. 

Between A. B. (on behalf of himself and all other 

the holders of the Mortgage Debentures 

of the Defendant Company). Plaintiff 

and 

.. Limited . Defendant. 

Statement of Claim. 

1. The Plaintiff is suing on behalf of himself and all other the holders 
of the Debentures mentioned in paragraph 4 hereof. 

2. The Defendant Company (hereinafter called the Company) was on 

the.day of.. 19..., incorporated [under the Companies 

Act, 1948, as a company limited by shares with a capital of £ . 

divided into.shares of £ .each (or as the case may be)2* 

3. The objects of the Company as stated in its Memorandum of 
Association include, inter alia , the following power to borrow money, 
namely : 

(Here set out the clause giving the power to issue debentures.) 


if) See Practice and Procedure, p. 575, ante. 
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4. Pursuant to the said power and to a Resolution of the Directors duly 

passed on or about., 19..., in accordance with the Articles 

of Association of the Company the Company on or about. 

borrowed the sum of £ .by the issue of a series of. 

Mortgage Debentures each for the sum of £ .and all dated the 

.day of., 19..., all of which are now outstanding. 

5. The prescribed particulars relating to the mortgage or charge 

created by the said Debentures were duly registered with the Registrar 
of Companies, pursuant to Section 95 of the Companies Act, 1948 £or 
Section 79 of the Companies Act, 1929 (or as the case may be)] on the 
.day of.,19.... 

6. The said Debentures are all in the same form and contain, inter 
alia , the following covenants and conditions which are material for the 
purposes of the present action, namely : 

(Here set out verbatim the clauses containing the company*s covenants 
to pay , the charge on the company*s undertaking , the conditions as to the 
debentures ranking pari passu , and the condition upon the happening of 
which the sum secured is alleged to have become payable.) 

7. The Plaintiff is the registered holder of.of the said 

Debentures. 

8. The Company [made default in the payment of the 6 months* 

interest due and payable on the.day of.. 19..., and 

the sum was at the date of the issue of the Writ in this Action and is still 
due and unpaid (or as the case may be, specifying the fact on which the 
plaintiff relies as entitling him to relief)]. 

9. The Company [is still carrying on business and for the protection 
of the Plaintiff's and the other debenture holders* security it is necessary 
or desirable that a Receiver and Manager of the property and assets of 
the Company should be appointed (or as the case may be, pleading any 
facts which are relied on as showing that the particular relief claimed is 
appropriate)]. 

The Plaintiff claims, on behalf of himself and all other the holders 
of the said debentures : 

1. ) (Here set out the prayer for relief as in the indorsement of claim on the 

2. ) writ of summons ; see Form No. 555, ante.) 

{Signature.) 

Delivered the.day of. . .. 19,... by.. 

[Agents for.of.,] Solicitors for the Plaintiff. 


558 . 

STATEMENT OF CLAIM where there is a Trust Deed and subsequent 
Debentures, the Trustees and subsequent Debenture Holders being 
made Defendants. 

(Heading as in Form No. 557.) 

1. The Plaintiff is suing on behalf of himself and all other the holders 
of the Debentures mentioned in Paragraph 4 hereof. The Defendants 

.and.are sued as Trustees of the Trust Deed 

mentioned in Paragraphs 5 and 6 hereof. The Defendant. 

is sued as the holder of and as representing all other the holders of the 
Second Mortgage Debentures of the Defendant Company mentioned in 
Paragraph n hereof. 
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2-4. (- 4 $ in paragraphs 2-4 of Form No. 557, ante.) 

5. The said debentures are all in the same form and contain, inter alia , 
the following clauses and conditions which are material for the purposes 
of the present action, namely : 

(Here set out verbatim the material clauses, as mentioned in Form 
No. 557, paragraph 6, but including the clause referring to the trust deed.) 

6. The said Trust Deed was duly made on the.day of.. 

19.. ., between the Company of the one part and [the Defendants] and 

.of the other part. (Or, if there have been changes in the 

Trustees state this, and show how the persons joined as Defendants have 
become Trustees). 

7. By Clause(s).of the said Trust Deed it is provided as follows:— 

(Set out all the provisions of the Trust Deed giving the Trustees a charge 

or mortgage on the assets of the Company to secure the said Debentures). 

8. The prescribed Particulars relating to the mortgage or charge 

created by the said Debentures and the said Trust Deed were duly 
registered with the Registrar of Companies pursuant to Section 95 of the 
Companies Act, 1948 (or as the case may be) on the.day of.. 

19.. .. 

9-10. ( 4 s in paragraphs 7 and 8, Form No. 557, ante.) 

11. The Company on or about the.day of.. 19..., 

issued a second series of.Debentures for £ . each 

charging the (specify assets charged) of the Company all of which are now 

outstanding, and the Defendant.is the registered holder of 

.of such second series of Debentures. 

12. ( 4 s in paragraph 9 of Form No. 557, ante.) 

13. The Plaintiff has requested the second and third Defendants to 
commence proceedings to enforce the provisions of the Trust Deed but 
the said Defendants have declined to take the necessary action. 

The Plaintiff claims (etc., concluding as in Form No. 557, ante, the 
prayer for relief being adapted from Form No. 556, ante). 


559 . 

DEFENCE that by reason of the sanction by the Court of a Scheme of 
Arrangement the Plaintiff’s right to maintain the Action has been 
lost or suspended (g). 


In the High Court of Justice 19..., .... No.... 

Chancery Division 

Group. 

In the Matter of the.. Limited. 

Between A. B. (on behalf of himself and all 
other the holders of the Debentures of 

the Defendant Company) . Plaintiff 

and 

.. Limited . Defendant. 


(g) A scheme of arrangement sanctioned by the Court under s. 206 of the Act 
(3 Halsbury's Statutes, 2nd Edn., 624) or under s. 306 of the Act (ibid., 693) is 
binding on the creditors of the company as provided by the scheme. The present 
defence sets up such a scheme in answer to a claim by a Debenture Holder as exem¬ 
plified in Form No. 557, ante. As to the sanctioning by the Court of schemes of 
arrangement which modify or take away Debenture Holders* rights, see 10 Digest 
779-780, 4874-4882 and pp. gi et seq, ante. 

C.F. VIA 2Q 
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Defence. 

1. Paragraphs i to 7 of the Statement of Claim herein are admitted. 

2. By Order of this Honourable Court dated the.day of 


.. 19..., the Scheme of Arrangement set out in the Schedule 

to the said Order made between the Company and, inter alia , the holders 
of the Debentures of the Company on whose behalf the Plaintiff purports 
to sue was sanctioned pursuant to Section 206 of the Companies Act, 1948, 

and an office copy of the said Order was duly delivered on the.day 

of.. 19..., to the Registrar of Companies for registration 

and a copy of the said Order has been annexed to every copy of the 
Memorandum of Association of the Company issued since the date of the 
making of the said Order as required by Section 206, subsection (3) of the 
said Act and pursuant to the said Section has become and is binding on 
the Company and its creditors in accordance with the terms thereof. 

3. By the said Scheme of Arrangement it is provided, inter alia , that 
(here set out the relevant clauses of the Scheme which are relied upon as 
barring or suspending the Debenture Holder’s right). 

4. The Company says that by reason of the premises the Plaintiff's 
right to maintain this action [has been taken away or suspended or as 
may be 9 } by the said Scheme sanctioned as aforesaid. 

5. Paragraphs 8 and 9 of the Statement of Claim are not admitted. 

(Signature.) 

Delivered the.day of.. 19..., by.of 

.. [Agents for.of.,] Solicitors for 

the Defendant. 


560 . 

DEFENCE that the issue ol the Debentures was ultra vires the Directors 

or the Company (h). 

(Heading as in Form No. 559.) 

1. Paragraphs 1, 2, 4 and 5 of the Statement of Claim are admitted. 

2. By [Clause.of the Articles of Association of the Company 

the Directors of the Company are \ffiere set out the clause , as, e.g.) em¬ 
powered to incur debts and to borrow money on mortgage and other 

securities to an extent not exceeding in all the sum of £ . X or the 

Memorandum of Association of the Company, the Company is not entitled 
to borrow to an extent greater than one-half of the paid-up capital of the 
Company (or as the case may be) 2 . 

3. At the date of the issue of the Debentures mentioned in the State¬ 
ment of Claim, namely on.. 19..., the Company was already 

indebted to the creditors mentioned hereunder in the sum of £ . 


(A) See Re Pooley Hall Colliery Co. (1869), 21 L. T. 690 ; Edwards v. Duplex 
Electric Light Power and Storage Co. Ltd. (1885), 1 T. L. R. 210; 10 Digest 739, 
4617, 461Q. A mere irregularity in the issue of Debentures may, however, be cured 
by the provisions in the Articles of Association, as in Davies v. Bolton ( R.) & Co., 
[1894] 3 Ch. 678 ; 10 Digest 739, 4620, and a bona fide holder for value who has no 
notice of any irregularity may not be affected (Duck v. Tower Galvanising Co., [1901] 
2 K. B. 314; 10 Digest 739, 4621). Other defences which might be set up are that 
the debenture is a forgery, or was obtained by fraud or misrepresentation, or that the 
Plaintiff has been paid off or satisfied, etc., or that the Debentures have not been duly 
registered under s. 95 of the Act (3 Halsbury's Statutes, 2nd Edn., 533). 
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Particulars of Indebtedness on ., 19.... 


(It is desirable to give full particulars. Otherwise the Plaintiff is almost 
certain to apply for particulars and thus increase the costs.) 

4. By reason of the premises the Company says that the issue of the 
said Debentures was ultra vires and that the same are wholly void. 

5. Save as herein Expressly admitted every allegation in the Statement 
of Claim is denied. 

(Signature.) 

Delivered (etc., as in Form No. 559.) 


561 . 

DEFENCE by Trustees of Trust Deed (*). 

(Heading as in Form No. 557 (&).) 

Defence of the Defendants.and. 

1. These Defendants admit Paragraphs.of the Statement of 

Claim (these admissions will normally relate to the issue of the Debentures 
and the Trust Deed only). 

2. These Defendants have no information in regard to the matters 

alleged in Paragraphs.of the Statement of Claim, and make no 

admissions in regard thereto. 

3. Paragraphs.of the Statement of Claim arc denied. 

4. These Defendants submit themselves to the judgment of this 
Honourable Court to act in all matters as this Court may direct. 

(Signature.) 

Delivered (etc., as in Form No. 559). 


562 . 

NOTICE OF MOTION for appointment of Receiver and Manager (/). 

(Heading as in Forms Nos. 548-551.) 

Take Notice that this Court will be moved on.day, the. 

day of.. 19..., at [10.30 o'clock in the forenoon (or as may 

be, but this is the usual time)\ or so soon thereafter as Counsel can be 
heard, by Counsel on behalf of the above-named Plaintiff for an order 

that.of.. or some other fit or proper person may 

be appointed Receiver and Manager on behalf of the Plaintiff and all 
other the holders of [the Mortgage Debentures of the Defendant Company 
(or as may be, specifying the class of Debentures on behalf of the holders of 


{%) If the Trustees enter an appearance and deliver a defence their object will 
usually be to make their position clear, and not to take any active part in the con¬ 
troversial matters that may arise between the Company and the persons who are 
beneficially entitled to the Debentures. Hence they will make no admissions except 
such as are clearly warranted by the facts, and will deny or refuse to admit the other 
allegations, thus putting the Plaintiff to proof. Normally they will expressly submit 
to the judgment of the Court, but there may, of course, be circumstances which 
necessitate their taking an active part in the proceedings. 

(k) For appropriate description of the parties see Forms Nos. 549,552 and 554, ante. 
(/) This form is appropriate in the ordinary type of action where there is no 
Trust Deed. 
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which the plaintiff is suing )2 of the undertaking of the Defendant Company 
and all its property comprised in or subject to the security and charge 
created by the said Mortgage Debentures issued by the Defendant Com¬ 
pany to the Plaintiff and other debenture holders and also to manage and 
work the business of the Defendant Company with all usual directions 
and with liberty to act forthwith. 

[And also take notice that [special] leave to serve you with this 
[short] Notice of Motion for the day and time aforesaid [along with 
the Writ of Summons in this Action] has been obtained from Master 
.[Mr. Justice.]. 

Dated the.day of.. 19.... 

.of.[Agents for 

.of.]. 

To the Defendants (m) Solicitors for the Plaintiff. 

and to.of.. 

[Agents for.. of.,] 

Solicitors for the Defendants. 


563 . 

NOTICE OF MOTION for appointment of Receiver and Manager- 
Debenture Stock where there is a Trust Deed. 

(Heading as in Forms Nos. 552-554.) 

Take Notice {etc., as in Form No. 562, ante) for an order that. 

of.or some other fit or proper person may be appointed 

Receiver on behalf of the Plaintiff and all other the holders of Debenture 
Stock of the Defendant Company entitled to the benefit of the above- 
mentioned Trust Deed of all the property and assets of the Defendant 
Company comprised in or subject to the charge created by the said Trust 
Deed and Manager of the business of the Defendant Company with all 
usual directions and with liberty to act forthwith. 

[And also take notice {etc., conclude as in Form No. 562, ante ).2 


564 . 

AFFIDAVIT in support of Motion for Receiver. 

{Heading as in Forms Nos. 548-554.) 

1-8. {The deponent should swear to the facts as set out in paragraphs 
1-8 of the form of Statement of Claim given ante in Form No. 557 {which 
can he adapted easily for the present affidavit), or similar facts shopping the 
incorporation of the company and its objects, exhibiting the memorandum 
and articles, and showing the creation of the debentures, that the money has 
become payable, and that the plaintiff is a person entitled to maintain the 
action). 

9. [The Defendant Company is still carrying on business and has 
contracts and work in hand which renders it desirable that business 


(m) If the Notice of Motion is served with the Writ, the notice should only be 
addressed “ To the Defendants.” 

















VoLVIA] Proceedings to Judgment 597 

should continue to be carried on with a view subsequently to the sale 
of the business as a going concern. The Company is without ready cash 
with which to continue business, and in my belief in order to safeguard 
my interests and the interests of the other Debenture Holders on whose 
behalf I am suing it is necessary that a Receiver and Manager should be 
appointed forthwith with liberty to act at once and to borrow money. In 
my belief in order to carry out existing contracts the Receiver and 
Manager appointed will need to borrow forthwith up to the sum of 

£ .at least (or as may be, setting out any relevant facts which justify the 

immediate appointment of a receiver). J 

Sworn, etc . 


565 . 

AFFIDAVIT as to fitness of Receiver (n). 

{Heading as in Forms Nos. 548-554.) 

I, .of.. [Bank Manager of the. 

Branch of.Bank Ltd. {or as the case may be)], make oath 

and say as follows : 

1. I have for upwards of.years past known and been well 

acquainted with.of.. the person proposed to be 

appointed as Receiver and Manager of the assets and business of the 
above-named Company. 

2. The said.is a [Chartered or Incorporated Accountant 

(or as the case may be)] [and is a member of the firm of.. and 

has so been for.years past] and has practised as such at the address 

aforesaid. 

3. The said.is a person of respectability and integrity 

and of good credit and standing in his profession and in my opinion is a 
fit and proper person to be appointed Receiver and Manager as aforesaid. 

Sworn, etc. 


see. 

ORDER appointing Receiver and Manager with additional clauses where 
person appointed is the same person as, or a different person from, the 
Receiver appointed by the Debenture Holders. 

(Heading as in Forms Nos. 548-554.) 

Upon Motion for the appointment of a Receiver and Manager this day 
made unto this Court by Counsel for the Plaintiffs [and no one appearing 
for the Defendants although duly served with the Writ of Summons 
issued in this Action and with notice of the said Motion as by Affidavit 

appears And Upon Reading the Writ of Summons issued on.. 

19-7 and an Affidavit of.filed.. 19..., and the 

Exhibits therein referred to (or as the case may be)] 

And the Plaintiffs by their Counsel undertaking to be answerable for 

what.the Receiver and Manager hereinafter appointed shall 

receive or become liable to pay until he shall have given security as 
hereinafter directed 


(n) See Practice and Procedure, p. 580, ante. 



















598 Debenture Holders' Actions [VoLVIA 

This Court Doth Hereby Appoint the said.:...of.u. 


in the County of London [Chartered Accountant] Receiver on behalf of 
[the Plaintiff and all others the holders or the Plaintiffs the sole holders 
(as the case may be)] of the Mortgage Debenture[s] of the Defendant 

Company dated.. 19..., of all the property and assets of the 

Defendant Company (except uncalled capital) comprised in or subject to 
the security and charge created by the said Mortgage Debentures issued 
by the Defendant Company to the Plaintiffs [and other Debenture 
Holders ( omit these words if the Plaintiffs are the sole holders)] and to 
manage the business of the Defendant Company 

And It Is Ordered that the said.do on or before.. 

19..., give security as such Receiver and Manager to the satisfaction of 

the Judge. But if the said.shall not have given such 

security as aforesaid within the time aforesaid or within such further time 
as the Court or a Judge shall allow his appointment as such Receiver and 
Manager shall on the expiration of such time forthwith determine and in 

any event he is not to act as such Manager after.. 19..., 

without the leave of the Judge 

And It Is Ordered that the said.do pass his accounts 

[including therein all his receipts payments and liabilities as the Receiver 
appointed by the Plaintiffs (0)] and pay the balances which may be 
certified to be due from him as the Judge shall direct 

[And the Plaintiffs are to be at liberty to apply in this Action to have 


the accounts of.the Receiver and Manager appointed by the 

Plaintiffs on.. 19..., taken by the Court in this Action (/>).] 


567 . 

ORDER appointing Receiver and Manager where there is a Trust Deed. 

(Heading as in Forms Nos. 548-554.) 

Upon Motion for the appointment of a Receiver and Manager this 
day made unto this Court by Counsel for the Plaintiff And Upon Hearing 
Counsel for the Defendants And Upon Reading the Writ of Summons 
issued in this Action on.. 19..., an Affidavit of the Plaintiff 


filed.. 19..., and the Exhibits therein referred to and an 

Affidavit of.filed the same day as to fitness 

And the Plaintiff by her Counsel undertaking to be answerable for 
what.the Receiver and Manager hereinafter appointed 


shall receive or become liable to pay until he shall have given security 
as hereinafter directed 

This Court Doth Hereby Appoint the said.of. 

[Chartered Accountant] Receiver on behalf of the Plaintiff and all other 
the holders of Debenture Stock of the Defendant Company entitled to 
the benefit of the above-mentioned Trust Deed (this was referred to in the 
tide of the action , as in Form No. 552, ante) of all the property and assets 
of the Defendant Company except uncalled capital if any comprised in 
or subject to the charge created by the said Trust Deed and to manage 
the business of the Defendant Company 

(0) These words are to be inserted where the Receiver has been appointed by 
the Debenture Holders out of court and the court appoints the same person as 
Receiver. 

(p) These words are to be inserted where the Court appoints some person other 
than the Receiver appointed by the Debenture Holders out of Court. 
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And It Is Ordered that the said.do on or before the 

.day of.. 19..., give security as such Receiver and 

Manager to the satisfaction of the Judge. But if the said. 

shall not have given security as aforesaid within the time aforesaid or 
within such further time as the Judge shall allow his appointment as 
such Receiver and Manager shall on the expiration of such time forthwith 
determine and in any event he is not to act as such Manager after the 
.day of., 19..., without the leave of the Judge 

And It Is Ordered that the said.do pass his accounts 

and pay the balances which may be certified to be due from him as the 
Judge shall direct. 


568 . 

JUDGMENT appointing a Receiver and Manager, treating Motion as 
Motion for Judgment, and giving Judgment by Consent (q). 

(Heading as in Forms Nos. 548-554.) 

Upon Motion for the appointment of a Receiver and Manager this 
day made unto this Court by Counsel for the Plaintiff And Upon Hearing 
Counsel for the Defendants And Upon Reading the Writ of Summons 
issued on., 19..., and an Affidavit of the Plaintiff filed. 

19.. ..and the Exhibits therein referred to 

And the Plaintiff by his Counsel undertaking to be answerable for 

what.the Receiver and Manager hereinafter appointed shall 

receive or become liable to pay until he shall have given security as 
hereinafter directed 

This Court Doth Hereby Appoint the said.of. 

in the County of.[Chartered Accountant] Receiver on behalf 

of the Plaintiff and all other the holders of the Mortgage Debentures 
of the Defendant Company of the undertaking of the Defendant Com¬ 
pany and all its property (except [or including] uncalled capital) comprised 
in or subject to the security and charge created by the Mortgage Deben¬ 
tures issued by the Defendant Company to the Plaintiff and the other 
Debenture Holders and to manage the business of the Defendant Company 

And It Is Ordered that the said.do on or before.. 19... 

(usually a date three weeks after the date of the order) give security as such 
Receiver and Manager to the satisfaction of the Judge But in case the 

said.shall not have given such security as aforesaid within 

the time aforesaid or within such further time as the Court or a Judge 
may allow his appointment as such Receiver and Manager shall on the 
expiration of such time forthwith determine and in any event he is not 

to act as such Manager after.. 19... (usually three months) 

without the leave of the Judge 

And It Is Ordered that the said.do pass his accounts 

and pay any balances which may be certified to be due from him as the 
Judge shall direct [and in passing his accounts as such Receiver the said 

.is to include therein his receipts and payments and the 

liabilities incurred by him as the Receiver and Manager of the said 
premises charged by (set out particulars of the Debentures or as the case may 
be) appointed by the Plaintiff by Deed of Appointment dated.. 

19.. ., in addition to his receipts and payments and liabilities as Receiver 
and Manager under this Judgment]. 


(q) See Practice and Procedure, p. 583, ante . 
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And the Plaintiff and the Defendants by their Counsel agreeing that 
the said Motion should be treated as a Motion for Judgment and consenting 
to this Judgment 

It Is Ordered that the following Account and Inquiries be taken and 
made that is to say 

1. An Account of what is due to the Plaintiff and the other holders 
of Mortgage Debentures issued by the Defendant Company under and 
by virtue of such Debentures 

2. An Inquiry of what the property comprised in and charged by the 
said Mortgage Debentures consists and in whom the same is vested 

3. An Inquiry what other incumbrances affect the property comprised 
in or charged by the said Mortgage Debentures or any and what parts 
thereof 

4. An Inquiry whether there are any and what debts and liabilities 
of the Defendant Company which under Sections 94 and 319 \jor 358] of 
the Companies Act, 1948, are payable out of the property comprised in or 
subject to the floating charge created by the said Mortgage Debentures 
in priority to the money secured by such Debentures 

The further consideration of this Action is adjourned and the parties 
are to be at liberty to apply. 


569 . 

JUDGMENT appointing a Receiver and Manager where there is a Trust 
Deed, treating the Motion by Consent as a Motion for Judgment, and 
giving Judgment. 

{Heading as in Forms Nos . 548-554.) 

Upon Motion for the appointment of a Receiver and Manager this 
day made unto this Court by Counsel for the Plaintiff And Upon Hearing 
Counsel for the Defendants And Upon Reading the Writ of Summons 

issued on.. 19..., an Affidavit of the Plaintiff filed.19... 

and the Exhibits therein referred to and an Affidavit of.filed 

the same day as to fitness 

And the Plaintiff by his Counsel undertaking to be answerable for what 

.the Receiver and Manager hereinafter appointed shall 

receive or become liable to pay until he shall have given security as 
hereinafter directed 

This Court Doth Hereby Appoint the said.of.. 

[Chartered Accountant] Receiver on behalf of the Plaintiff and all 
other the holders of Debenture Stock of the Defendant Company entitled 
to the benefit of the above-mentioned Trust Deed of all the property and 
assets of the Defendant Company except uncalled capital (if any) com¬ 
prised in or subject to the charge created by the said Trust Deed and to 
manage the business of the Defendant Company 

And It Is Ordered that the said.do on or before the 

.. 19..., give security as such Receiver and Manager to the 

satisfaction of the Judge. But if the said...shall not have 

given security as aforesaid within the time aforesaid or within such 
further time as the Court or Judge shall allow his appointment as such 
Receiver and Manager shall on the expiration of such time forthwith 
determine and in any event he is not to act as such Manager after the 
.. 19..., without the leave of the Judge 













6 oi 


VoLVIA] Proceedings to Judgment 

And It Is Ordered that the said.do pass his accounts and 

pay any balances which may be certified to be due from him as the Judge 

shall direct [and in passing his accounts as such Receiver the said. 

is to include therein his receipts and payments and the liabilities incurred 
by him as the Receiver and Manager of the said premises charged by ( set 
out particulars of the Debentures or as the case may be) appointed by the 

Plaintiff by Deed of Appointment dated.. 19..., in addition 

to his receipts and payments and liabilities as Receiver and Manager 
under this Judgment]. 

And the Plaintiff and the Defendants by their Counsel agreeing that 
the said Motion should be treated as a Motion for Judgment and consenting 
to this Judgment 

This Court Doth Declare that the Trusts of the said Trust Deed ought 
to be performed and carried into execution and Doth Order And Adjudge 
the same accordingly 

And It Is Ordered that the following Accounts and Inquiries be taken 
and made that is to say 

1. An Account of what is due to the Plaintiffs and the other holders 
of Mortgage Debenture Stock entitled to the benefit of the said Trust 
Deed under and by virtue of such Trust Deed 

2. An Inquiry of what the property comprised in or subject to the 
charge created by the said Trust Deed consists and in whom the same is 
vested 

3. An Account of the trust estate and effects comprised in or subject 
to the charge created by the said Trust Deed come to the hands of the 

Defendants.and. (i.e. the trustees of the deed) 

or either of them or of any other person or persons by the order or for 
the use of the said Defendants or either of them 

4. An Inquiry what other incumbrances affect the property comprised 
in or subject to the charge created by the said Trust Deed or any and what 
parts thereof 

5. An Inquiry whether there are any and what debts and liabilities 
of the Defendant Company under Sections 94 and 319 \or 358] of the 
Companies Act, 1948, payable out of the property comprised in or subject 
to the charge created by the said Trust Deed in priority to the money 
secured by such Trust Deed 

The further consideration of this Action is adjourned 

And the parties are to be at liberty to apply. 


570 . 

JUDGMENT appointing Receiver and Manager with liberty to borrow and 
giving Judgment by Consent. 

[Heading as in Forms Nos. 548-554.) 

Upon Motion for the appointment of a Receiver and Manager this 
day made unto this Court by Counsel for the Plaintiff And Upon Hearing 
Counsel for the Defendants And Upon Reading the Writ of Summons 

issued.. 19..., an Affidavit of the Plaintiff filed.. 19..., and 

the Exhibits therein referred to and an Affidavit of.filed 

.. 19..., as to fitness 
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And the Plaintiff by his Counsel undertaking to be answerable for 

what.the Receiver and Manager hereinafter appointed shall 

receive or become liable to pay as such Receiver and Manager until he 
shall have given security as hereinafter directed 

This Court Doth Hereby Appoint the said.of. 

in the City of London [Chartered Accountant] Receiver and Manager on 
behalf of the Plaintiff and all other the holders of the Debenture Stock 

of the Defendant Company.. Limited entitled to the benefit 

of the above-mentioned Trust Deed dated.. 19..., of all the property 

and assets real and personal of the said Defendant Company (except 
uncalled capital) comprised in or subject to the security and charge 
created by the said Debenture Stock and the said Trust Deed 

And It Is Ordered that the said.do on or before the 

.19...,...give security as such Receiver and Manager to the 

satisfaction of the Judge 

But if the said.shall not have given security as aforesaid 

within the time aforesaid or within such further time as the Court or a 
Judge shall allow his appointment as such Receiver and Manager shall 
on the expiration of such time forthwith determine and in any event he 

is not to act as such Manager after the.. 19... without the leave 

of the Judge 

And It Is Ordered that the said.do pass his accounts 

and pay the balances which may be certified to be due from him as the 
Judge shall direct [and in passing his accounts as such Receiver the said 

.is to include therein his receipts and payments and the 

liabilities incurred by him as the Receiver and Manager of the said premises 
charged by (set out particulars of debentures or as the case may be) appointed 

by the Plaintiff by Deed of Appointment dated.. 19..., in 

addition to his receipts and payments and liabilities as Receiver and 
Manager under this Judgment]. 

And It Is Ordered that the said.be at liberty for the 

purpose of paying the wages and salaries of employees of the Defendant 

Company and recouping to the Defendants...Bank Limited 

and to.Bank Limited the moneys provided by them respec¬ 

tively for payment thereof to borrow such sum or sums as may be necessary 
not exceeding in the aggregate.thousand pounds (r). 

And It Is Ordered that the property and assets of the Defendant 

Company.Limited comprised in and charged by the said 

Debenture Stock or the said Trust Deed do stand charged with the 
payment of such sum or sums so advanced not exceeding in the aggregate 

£ . for the purposes aforesaid together with interest at a rate not 

exceeding £ .per centum per annum on the respective advances 

from the respective dates thereof subject to any overriding Mortgage or 
Charge but in priority to the Charge created by the said Debenture Stock 

or the said Trust Deed and subject to the right of the said.to 

indemnity as such Receiver and Manager out of the said property and 
assets in respect of his remuneration to be allowed by the Judge and his 
costs and expenses properly incurred. 

And It Is Ordered that the Charge hereby created be not enforced 
except in this Action and with the leave of the Judge 

And the Plaintiff and the Defendants by their Counsel desiring that 
the hearing of the said Motion should be treated as a Motion for Judgment 
and consenting to this Judgment 


(?) As to borrowings by a Receiver and Manager, see p. 616. post. 
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This Court Doth Order that the trusts of the said Trust Deed dated 
the., 19... be performed and carried into execution 


And It Is Ordered that the following Accounts and Inquiries be taken 
and made that is to say 

1. An Account of what is due to the Plaintiff and the other holders 
of the Debenture Stock issued by the Defendant Company secured by 
the said Trust Deed under and by virtue of such Debenture Stock 

2. An Inquiry of what the property comprised in and specifically 
charged by the said Trust Deed or the Debenture Stock thereby secured 
consists and in whom the same is vested 

3. An Inquiry of what the property comprised in and charged by way 
of floating charge only by the said Trust Deed or the Debenture Stock 
thereby secured consists and in whom the same is vested 

4. An Inquiry what other incumbrances affect the property comprised 
in and charged by the said Trust Deed or the said Debenture Stock or 
any and what parts thereof [and in whom the same are vested {these 
words are added where subsequent incumbrancers are parties )] 

5. An Account of the trust estate and effects comprised in and charged 

by the said Trust Deed come to the hands of the Defendants. 

Limited and.the Trustees of the said Trust Deed or of either 

of them or to the hands of any person or persons by the order or for the 
use of the said Trustees or either of them 

6. An Inquiry whether there are any and what debts and liabilities 
of the Defendant Company which under Sections 94 and 319 [or 358] of 
the Companies Act, 1948, are payable out of the property comprised in or 
subject to the floating charge created by the said Trust Deed or the said 
Debenture Stock in priority to the moneys thereby secured. 

The further consideration of this Action is adjourned 

And the parties are to be at liberty to apply. 


571 . 

JUDGMENT in default of Defence, Floating Charge only, the Company 
not having appeared (s). 

{Heading as in Form Nos . 548-554.) 

Upon Motion for Judgment on the default of the Defendants in de¬ 
livering a Defence this day made unto this Court by Counsel for the 

Plaintiff And Upon Reading the Writ of Summons issued.. 

19..., an office copy Statement of Claim filed.. 19..., and an 

Office Copy Notice of the said Motion stating that this Action would be 

marked short filed the.. 19..., against the Defendants in 

default of appearance 

This Court Doth Order that the following Account and Inquiries 
be taken and made that is to say 

1. An Account of what is due to the Plaintiff as the holder of the E123 
Debentures issued by the Defendant Company under or by virtue of such 
Debentures 

. 2. An Inquiry of what the property comprised in and charged by the 
said Debentures consists and in whom the same is vested 


(5) For practice in obtaining judgment in default see Practice and Procedure, 
Note (2), p. 576, ante. 
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3. An Inquiry what other incumbrances affect the property comprised 
in or charged by the said Debentures or any and what parts thereof 

4. An Inquiry whether there are any and what debts and liabilities 
of the Defendant Company which under Sections 94 and 319 £or 358] of 
the Companies Act, 1948, are payable out of the property comprised or 
subject to the floating charge created by the said Debentures in priority 
to the moneys secured by such Debentures 

The further consideration of this Action is adjourned 

And the parties are to be at liberty to apply. 


572 . 

JUDGMENT in default of Defence declaring Charge and directing usual 

Accounts, etc., when Second Debenture Holders are parties and submit 
to Judgment (/). 

[Heading as in Form No. 548.) 

Upon Motion for Judgment on the default of the Defendants in 
delivering a defence this day made unto this Court by Counsel for the 
Plaintiffs And Upon Hearing Counsel for the Defendants And Upon 

Reading the Writ, of Summons issued on.. 19..., and the 

Statement of Claim delivered on.,19..., and the Defendant Com¬ 

pany by their Counsel submitting to this Judgment 

This Court Doth Declare that the Plaintiff and all other the holders 
of the Debentures of the First Series issued by the Defendant Company 
in the Statement of Claim referred to are entitled to a charge upon all the 
property whatsoever and wheresoever both present and future of the 
Defendant Company including the uncalled capital for the time being for 
securing the repayment of the principal moneys and interest in the said 
Debenture mentioned («) 

And This Court Doth Order that the following Accounts and Inquiries 
be taken and made that is to say 

1. An Account of what is due to the Plaintiff and other holders of the 
said Debentures under and by virtue of such Debentures 

2. An Inquiry of what the property comprised in and charged by the 
said Debentures consists and in whom the same is vested 

3. An Inquiry what other incumbrances affect the property comprised 
in or charged by the said Debentures or any and what parts thereof and 
in whom the same are vested 

4. An Account of what is due to such other incumbrancers respectively 

5. An Inquiry what are the priorities of such other incumbrances 
and the said Debentures respectively and what property other than 
that comprised in the said Debentures is comprised in such other 
incumbrances 

6. An Inquiry whether there are any and what debts and liabilities 
of the Defendant Company which under Sections 94 and 319 \or 358] of 
the Companies Act, 1948, are payable out of the property comprised in or 


(Q For practice in obtaining judgment in default, see Practice and Procedure, 
Note (2), p. 576, ante, and 7 Ency. Court Forms 390 et seq. 

(u) As to whether a charge should be declared or not, see note to item (g), p. 584, 
ante. 
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subject to the floating charge created by the said Debentures in priority 
to the moneys secured by the said Debentures 

The further consideration of this Action is adjourned 
And the parties are to be at liberty to apply 


573 . 

JUDGMENT (sole Debenture Holder suing) after appointment of Receiver 
in default of Appearance, the Receiver being directed to include in his 
Accounts his receipts, payments and liabilities incurred as Receiver 
appointed by Debenture Holders (v). 

(.Heading as in Form No. 549.) 

Upon Motion for Judgment on the default of the Defendants in 

delivering a Defence on., 19..., and this day made unto this 

Court by Counsel for the Plaintiff And Upon Reading an Office Copy 

Statement of Claim filed.. 19..., against the Defendants in 

default of appearance an Office Copy Notice of the said Motion stating 

that this Action would be marked short filed the.. 19..., the 

Order dated., 19 ...{appointing Receiver ), and the Master's 

Certificate indorsed thereon dated.. 19... 

This Court Doth Declare that the Plaintiff as the holder of the sole 
Debenture issued by the Defendant Company is entitled to a charge 
upon the undertaking of the Defendant Company and all its property 
(except uncalled capital) comprised in or subject to the security and 
charge created by the said Debenture for securing the repayment of the 
principal moneys and interest in the said Debenture mentioned (a) and 
Doth Order and Adjudge the same accordingly 

And It Is Ordered that the following Accounts and Inquiries be 
taken and made that is to say 

1. An Account of what is due to the Plaintiff the holder of the said 
Debenture under and by virtue of such Debenture 

2. An Inquiry of what the property comprised in and charged by 
the said Mortgage Debenture consists and in whom the same is vested 

3. An Inquiry what other incumbrances affect the property comprised 
in or charged by the said Mortgage Debenture or any and what parts 
thereof [and in whom the same are vested (these words are inserted when 
subsequent incumbrancers are parties )] 

4. An Inquiry whether there are any and what debts and liabilities 
of the Defendant Company which under Sections 94 and 319 [or 358] of the 
Companies Act, 1948, are payable out of the property comprised in or 
subject to the charge created by the said Mortgage Debenture in priority 
to the money secured by such Debentures 


And.the Receiver and Manager appointed by the said 

Order dated.19..., in passing his accounts as such Receiver 


is to include therein his receipts and payments and the liabilities incurred 
by him as Receiver appointed by the Plaintiff in addition to his receipts 
payments and liabilities as Receiver and Manager under the said Order 
The further consideration of this Action is adjourned 
And the parties are to be at liberty to apply. 


(v) For practice in obtaining judgment in default, see Practice and Procedure 
Note (2), p. 576, ante, and 7 Ency. Court Forms 399 et seq. 

(a) As to whether a charge should be declared or not, see note to item (g), p. 584, ante. 
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574 . 

JUDGMENT in default of Defence when there is a Trust Deed, declaring a 
specific and a floating charge and directing Accounts, etc. (6). 

[Heading as in Forms Nos . 551-554.) 

Upon Motion for Judgment in default of the Defendants delivering 
a Defence this day made unto this Court by Counsel for the Plaintiff And 


Upon Hearing Counsel for the Defendant.Bank Limited 

And Upon Reading a Central Office Certificate dated., 19..., 


of appearance having been entered for the Defendants., 

.. and., Limited the Statement of Claim de¬ 
livered on.. 19...[and re-delivered as amended on., 

19 ...3 having a Certificate of the Plaintiff’s Solicitor indorsed thereon 
stating that the Defendants have not delivered any Defence and an 

affidavit of.filed the.day of.. 19 ...{proving 

execution of Trust Deed) and no one appearing for the Defendants.. 

.. and.. Limited although duly served with 

notice of the said Motion for Judgment stating that this Action would 
be marked short as by affidavit appears (c) 

This Court Doth Declare that the trusts of the Trust Deed dated 

.. 19... in the Statement of Claim mentioned ought to be performed 

and carried into execution And Doth Order and Adjudge the same 
accordingly 

And This Court Doth Declare that the Plaintiff and all other the 
holders of the Debenture Stock in the Statement of Claim referred to are 
entitled to a specific charge upon the freehold hereditaments referred to in 
the First Part of the Second Schedule to the said Trust Deed and upon the 
leasehold hereditaments referred to in the Second Part of the Second 
Schedule to the said Trust Deed and to a floating charge upon all the 
property and assets of the Defendant Company including its uncalled 
capital (d) 

And This Court Doth Order that the following Accounts and Inquiries 
be taken and made that is to say 

1. An Account of what is due to the Plaintiff and the other holders 
of Debenture Stock issued by the Defendant Company and entitled to 
the benefit of the said Trust Deed under and by virtue of such Debenture 
Stock and the said Trust Deed 

2. An Inquiry of what the property comprised in the said Trust 
Deed consists and in whom the same is vested 

3. An Inquiry of what the property comprised in and charged by way 
of floating charge only by the said Deed Trust consists and in whom the 
same is vested 

4. An Account of the trust estate and effects comprised in the said 

Trust Deed come to the hands of the Defendants. and 

.or any person or persons by the Order and for the use of the 

said Defendants 

(6) For practice in obtaining judgment in default, see Practice and Procedure, 
Note (2), p. 576, ante, and 7 Ency. Court Forms 399 et seq. 

(c) This is appropriate where the affidavit of service is not filed at the time of the 
hearing of the motion. Before the judgment is finally drawn and entered the affi¬ 
davit must be filed and the office copy produced to the Registrar on settling the 

Order, in the margin of which is added, " Affidavit of.of service filed 

.. 19....*’ If the affidavit is filed at the time of the hearing of the 

motion it will be read into the Order in the ordinary way. 

(d) As to whether a charge should be declared see note to item (g), p. 584, ante . 
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5. An Inquiry what other incumbrances affect the property comprised 
in or charged by the said Trust Deed or any part thereof 

6. An Account of what is due to such other incumbrancers respectively 

7. An Inquiry what are the priorities of such other incumbrances and 
the said Trust Deed respectively 

8. An Inquiry whether there are any and what debts and liabilities 
of the Defendant Company which under Sections 94 and 319 \or 358] of 
the Companies Act, 1948, are payable out of the property comprised in 
or subject to the floating charge created by the said Debenture Stock or 
the said Trust Deed in priority to the money secured thereby 

The further consideration of this Action is adjourned and the parties 
are to be at liberty to apply [in Chambers for a sale or realisation of the 
property comprised in or charged by the said Trust Deed or any part 
thereof and generally]. 


2. Proceedings after Judgment 

The course of proceedings in a Debenture Holders* Action when a 
Receiver and Manager has been appointed and judgment given, either 
by consent on motion for such appointment, or on motion for judgment 
in default of appearance or delivery of defence, or on trial, is as follows :— 
A Summons to proceed on the judgment is taken out. On the hearing, 
the Master will fix the amount of the security to be given by the Receiver, 
where necessary, extending his time for so doing, and give directions as 
to the lodging in Chambers by him of his accounts. The Master will also 
give directions as to filing evidence in answer to the accounts and inquiries 
directed by the judgment which must be made by an Officer of the Com¬ 
pany, and may direct the Receiver to open and keep a Register of Transfer 
of Debentures and Indorsement of Bearer Debentures (Order 51 A). For 
Receiver’s Register of Transfer, etc., see p. 649, post. 

The Receiver and Manager is charged with the duty of managing the 
business for the purpose of realisation, and of getting in the assets and 
preparing and passing his accounts (see p. 608, post). From time to 
time a certificate of the Master stating the result of his account must be 
taken (Order 50, rule 22). Ultimately the Master must state the result of 
the proceedings in the shape of a concise certificate to the Judge (Order 
55 , rule 65). In the course of his receivership the Receiver and Manager 
will on many occasions require directions of the Court and in particular 
there are many acts which he cannot do, or cannot safely do, except with 
the leave of the Court. It frequently happens that a Receiver and 
Manager finds it necessary to raise money, and for this purpose an appli¬ 
cation should be made by the plaintiff to the Master, who will, in an 
urgent case, deal with it immediately. The Receiver may, also for 
example, require leave to make payments, to pay preferential and other 
claims, to sue debtors or to sue for uncalled capital or in respect of 
misfeasances or breaches of trust, to compromise or settle claims, to 
employ people, to discontinue contracts, to sell property and do other 
acts (such as making or surrendering leases, effecting repairs, etc.) in 
connection with the management of property, and he may wish to call 
meetings of debenture holders, etc. If the Receiver and Manager does 
some act which requires the Court’s sanction, without first obtaining the 
sanction of the Court, or agrees to do some act subject to obtaining the 
sanction of the Court, application should similarly be made by summons 
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for an order of the Court confirming or approving such act or agreement. 
Where a party dies, or becomes bankrupt, or some other event happens 
causing a change or transmission of interest, whether such party is acting 
in a representative capacity or not, application must be made to the 
Master by Summons for the proceedings to be carried on, making the 
executors, the trustee in bankruptcy, or other appropriate person, a party 
(see Order 17, rule 4, and 12 Ency. Court Forms, title Parties to Actions). 
Third parties who find themselves embarrassed in the exercise of their 
rights or the assertion of any claims as a result of the appointment of the 
Receiver may apply by summons in the action for appropriate relief (see 
13 Ency. Court Forms, title Receivers, pp. 420 and 457). 

As to orders for giving the conduct of the proceedings to some person 
other than the plaintiff see 5 Ency. Court Forms, title Chamber Pro¬ 
ceedings (Chancery), pp. 146, 293, and Order 16, rule 39, Order 55, 
rules 9, 42. 

The Receiver ought as a general rule to submit any matter necessitating 
an application to the Court to the party having conduct of the action, who 
is the proper person to bring it before the Court. The Receiver should 
not himself bring the matter before the Court except in special circum¬ 
stances, e.g. a refusal of the parties to do so (Windschuegl v. Irish Polishes , 
Ltd., [1914] 1 1 . R. 33)., 

Receiver’s Accounts and Remuneration.— The Receiver must leave 
and pass his accounts as directed by the order appointing him and by the 
Master's Certificate of his having given security, which is endorsed on the 
duplicate order and is entitled to such remuneration as may be allowed 
having regard to the work done, this being fixed and allowed in the 
Master's certificates allowing the accounts as they are passed from time 
to time. It is, however, outside the scope of this title to deal with the 
preparation and passing of accounts ; these matters are dealt with in 
13 Ency. Court Forms, title Receivers, which also deals with the 
lodgment of money in Court by the Receiver ; see also 1 Ency. Court 
Forms, title Accounts, pp. 221 et seq ., and 13 Ency. Court Forms, title 
References and Inquiries by the Court. The form of a Receiver's 
account, prescribed by Order 50, rule 19, is given in R.S.C., Appendix L, 
Form No. 14. Stop orders in respect of money in Court are dealt with in 
8 Ency. Court Forms, title Distringas Notices, Restraining and 
Stop Orders, pp. 224 et seq. 

The Master’s Certificate, Further Consideration and Conclusion ol 
Proceedings.-The result of the proceedings before the Master is stated in 
the shape of a concise certificate to the Judge in answer to the accounts 
and enquiries ordered by the Judgment. As the Judgment in a Debenture 
Holders’ action invariably orders the further consideration of the action 
to be adjourned, after the Master's certificate has been filed and become 
binding, i.e. eight days after filing (Order 55, rule 70), the Plaintiff must 
(Order 55, rule 72) at the appropriate time bring the action on for further 
consideration in Chambers which is dealt with by the Master (Order 55, 
rule 2 (16)). 

As to proceedings under a Judgment or Order generally, see 5 Ency. 
Court Forms, title Chamber Proceedings (Chancery). 
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PRACTICE AND PROCEDURE. 


No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
Required. 

« 

W 

R.S.C. Fees | 
Order, 1930. j 
Fee No. 1 

I 

A. Sammons to Proceed, etc. 

Lodge copy Judgment or Order. 

575 




2 

Note : The plaintiff must give a certificate on 
the copy Judgment or Order that it is a true 
copy of the J udgment or Order as passed and 
entered (O. 55, r. 28) and the certified copy 
must be lodged in the Judge's Chambers 
within 10 days after the Judgment or Order 
has been passed and entered (O. 55, r. 32). 
In practice this copy is lodged in Chambers 
when the Summons to proceed is issued. 

(a) Issue Summons to proceed on Judg¬ 
ment or Order. 

576 

2 

5 /- 

12 


(b) File Affidavit as to assets and lodge 
office copy in Chambers before the 
hearing. 

2 

2/6 

IOI 

3 

Notes : (1) To enable the Master to fix the 
amount of the security the affidavit must 
give particulars and, as near as possible, the 
values of the assets and the amount of pro¬ 
perty likely to come to the Receiver's hands. 

(2) Where the defendant has appeared 
serve copy of the summons and give notice 
of filing affidavit. If the Company has not 
appeared to the proceedings the summons 
must be filed in default at the Central Office 
(O. 67, r. 4). 

Or where applicable: 

Issue Summons to proceed and to dispense 
with Security on undertaking by 
Plaintiff Bank. 

1 

577 

2 

5/- 

12 

4 

Note : Where the plaintiffs are a Bank with an 
established position and are sole debenture 
holders, security by guarantee or undertaking 
is sometimes dispensed with on an under¬ 
taking by them to be answerable for what the 
Receiver receives or becomes liable to pay, 
coupled with an undertaking not to deal 
with the debenture. The application should 
be supported by any necessary affidavit 
evidence as the circumstances of the case 
require. In such cases it is advisable to 
have the undertaking in draft, so that if the 
Master is prepared to make the Order the 
undertaking can be quickly engrossed and 
executed. For form of Undertaking, see 
Form No. 578. 

Attend hearing of Summons. 

Notes: (1) The Master fixes the amount of 
security to be given and the dates when the 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 
REQUIRED. 

Fee. 

(o 6 

O 2 H 
g£ 

5 

Receiver's accounts are to be made up and 
lodged in Chambers. The Master will also 
fix the time for the evidence in answer to the 
accounts and inquiries to be filed (O. 55, 
r. 33) and will give such other directions as 
may be required according to the circum¬ 
stances of each case. 

(2) It is essential that all parties 
interested should be properly represented, 
and one of the first things to consider on the 
hearing of the Summons to proceed is the 
proper persons (if any) to be served with 
notice of the proceedings. It sometimes 
happens after judgment that there are sub¬ 
sequent incumbrancers who ought to have 
been, but who were not, joined, and an 
application to add such persons as parties, 
or to add one person in a representative 
capacity, should be made. If any inquiries 
have been omitted from the judgment, they 
should be applied for. On May 12, 1909, 
the Chancery Judges gave the following 
directions : in a debenture holders' action 
where the usual judgment has been made, 
prior and subsequent incumbrancers ought 
not to be served with notice of the judgment 
under O. 16, r. 40; subsequent incum¬ 
brancers not already parties should be added 
as parties under O. 16, r. 11, and where a 
sale is directed with the consent of prior 
incumbrancers (as in the form used in the 
case of a creditor’s action for sale of real 
estate) informal notice with a view to 
obtaining such consent may be given. 

Where Order made dispensing with 
security on undertaking by Plaintiff 
Bank : 

Attend to obtain draft Order. 

579 


10/- 

21 

6 

Note : The Order is drafted in the Registrar's 
Chambers on receipt of the papers which are 
sent forward by the Master. The Order also 
fixes the time for accounts. For practice 
on settling and passing orders, see p. 581, 
ante . Where security is fixed, no order is 
drawn up, but a certificate of the Master 
certifies that security has been given, and 
see Items 6 and 7 below. 

Receiver's Security. 

Notes: (1) Security is required to be given 
within the time limited by the Order ap¬ 
pointing the Receiver or within such 
extended time as may be allowed, or the 
appointment of the Receiver automatically 
terminates. If further time is required the 
Master must be asked to extend the time 
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and the Summons to proceed can be 
restored for this to be done. If the time or 
extended time expires without the security 
having been given any application for 
renewal of the appointment must be made 
to the Judge in Court. See Rowley v. Des - 
brought [1916] W. N. 152 ; 39 Digest 22, 
242 ; Re Sims and Woods, Ltd., Woods v. The 
Company , [191b] W. N. 223 ; 39 Digest 22, 
240, and the Resolution of Chancery Judges, 
May 22, 1916. 

(2) The amount for which security will 
be directed to be given depends upon the 
value of the assets and the amount of pro¬ 
perty likely to come to the Receiver’s hands 
and additional security may be required 
where the assets exceed the amount antici¬ 
pated, but, on the other hand, as the property 
is realised and the proceeds are lodged in 
Court or otherwise disposed of, application 
may be made by summons to reduce the 
security. The giving of security is regu¬ 
lated by O. 50, rr. 16, i6a, 17 and O. 61, 
r. 8a, and is fully dealt with in 13 Ency. 
Court Forms, title Receivers, and in 28 
Halsbury’s Laws (2nd Edo.) 42-46 ; for the 
practice on giving security, see Winding-up, 
p. 543, ante , and for forms of Guarantee and 
Undertaking see Forms Nos. 519 and 520, 
which can easily be adapted. 

Attend the Master's Chambers for Certi¬ 
ficate of Completion of Security. 

Note : The certificate of completion of security 
and of the periods fixed for passing the 
Receiver’s accounts will be endorsed on the 
judgment or order. The fee (5/- in the case 
of an Undertaking (see O. 50, r. i6a) and 
10/- in the case of a Guarantee) is paid by 
impressed fee stamp on the back of the 
duplicate judgment or order. 

Lodge copy Statement of Affairs under 
s. 372 of the Act and Affidavit verifying 
together with the Receiver's comments 
thereon. 

Notes : (1) The affidavit should not be filed, but 
should be lodged in the Master’s Chambers 
for perusal and noting. The affidavit will, 
in due course, be returned to the Receiver 
or to the Plaintiff’s Solicitors. 

(2) When the Receiver passes his 
account, he should also lodge in chambers a 
copy of any abstract which, during the 
previous 12 months or shorter period, he has 
sent to the Registrar of Companies and other 
persons pursuant to s. 372 (2) of the Act. 


580 


See 

Note 

(3) 


5/- or 
10 h 


56 a 


1930. 
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No. 


9 


Steps to be Taken. 



* o 

sg 

O d 

6 B 

fc 


£ 


(3) For notice to the Company requiring 
a Statement of Affairs verified by affidavit, 
see p. 581, ante , and s. 373 of the Act; 3 
Halsbury's Statutes, 2nd Edn., 740. For 
form of Statement of Affairs see Form 109A 
in the Companies (Forms) Order, 1949 
(Buckley, 12th Edn., pp. 1177 et seq.). 

(4) For application to discharge Re¬ 
ceiver and stay debenture holder’s action 
before the Master has made his Certificate 
on ground that the plaintiff (s) are sole 
debenture holders and preferential debts 
are discharged see p. 620, post and Forms 
Nos. 601 and 602. 

Obtain appointment (s) for production of 
Debentures, by debenture holders, in the 
Master's chambers. 


10 


Notes: (1) In cases where there are a large 
number of debentures to be produced several 
appointments will be given and notice to the 
debenture holders to produce their deben¬ 
tures will be spread over the appointments, 
i.e. notice to holders whose surnames com¬ 
mence with the letters A-C for the first 
appointment, etc. 

(2) The costs of the Plaintiff's Solicitor 
incurred in connection with the receipt and 
return of debentures forwarded to him for 
production in Chambers form part of the 
costs of the Action (Re W. Mate 6* Sons, 
Ltd., [1920] 1 Ch. 551 ; 10 Digest 810, 5171). 

Serve Notice of Proceedings on debenture 
holders. 

Notes: (1) The notice is sent by post in ac¬ 
cordance with directions given on the 
Summons to proceed. 

(2) The judgment should not be served 
on the debenture holders but notice should 
be given to them by circular or letter, or 
by advertisement usually where there are 
bearer Debentures and if the case so requires, 
fuU discretion being reserved to serve the 
judgment formally under O. 16, r. 40, if 
thought advisable (Direction of Chancery 
Judges, May, 1896). The effect of this 
direction was not merely to substitute 
service by post for personal service, but was 
to obviate the necessity of service altogether 
and to provide that instead of service a 
notice should be sufficient (Re Common¬ 
wealth Oil Corporation, Ltd., [1917] 1 Ch. 404; 
Digest (Practice) 930, 4700). When formal 
notice under O. 16, r. 40, has been directed 
the provisions of O. 16, rr. 41-44 must be 
complied with. The practice in regard to 


581 


1 


Order, 1930. 
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No. Steps to be Taken. 


this is dealt with in 5 Ency. Court Forms 
147 et seq. and the necessary forms are 
given ibid., pp. 282 et seq. 

(3) A debenture holder served with this 
notice cannot, unless served with formal 
notice under O. 16, r. 40, enter an appear¬ 
ance, but must if he desires to attend the 
proceedings, generally or on a particular 
proceeding, apply by Summons for leave to 
do so and leave may be given at his own 
risk as to costs or on such other terms as the 
Court may think proper (Re W. Mate & 
Sons, Ltd., supra). When notice by adver¬ 
tisement is directed, e.g., in the case of bearer 
debentures, the above form can be adapted. 

11 File Affidavit of Service of Notice of 
Proceedings. 

Note : In practice this Affidavit is not required 
where all the Debentures are produced and 
it should not, therefore, be filed until after 
the time for production of the Debentures 
has expired. 

12 File Affidavit in answer to accounts and 
inquiries. 

Note : To save expense, in heavy cases, the 
Schedules to the Affidavit should be ex¬ 
hibited so that they can be filed in the 
Master's Certificate. 

13 Attend Chambers on appointed day(s) 
for the accounts and inquiries directed by 
the Judgment to be proceeded with. 

Notes : (1) By direction of the Chancery Judges 
each debenture upon its production in 
Chambers is to be endorsed with a memor¬ 
andum in the prescribed form. Unless the 
Debentures are few in number, the Plaintiff's 
Solicitor should lodge in Chambers a rubber 
stamp containing the short title of the 
action and the words of the memorandum for 
the use of the Officer in Chambers to whom 
the debentures are to be produced. For form 
of Memorandum see Form No. 584 and for 
form of Memorandum where Receiver is 
directed to keep a Register of Transfers 
pursuant to Order 51 A, see Form No. 585, and 
see also p. 649, post. 

(2) Whether the Defendant (s) have 
appeared or not, notice of all appointments 
in Chambers must be given either by service 
on the Solicitors or by filing in default. 

(3) When the accounts and inquiries | 
have been completed the Master’s Certificate | 
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is prepared in Chambers, and a copy for the 
plaintiff will be supplied, and see notes to 
item 14. 

(a) Attend to settle Master's Certificate. 


§5 

Sfc 


586 


CO 

a . 

3§ 

to P 

°a 

£ 


I 


10/- 


56B 


Notes : (1) The copy of the draft certificate must 
first be obtained from the Court Stationers 
and the Plaintiff’s Solicitor will be required 
to pay for the copy. If the Defendants 
have appeared, the Plaintiff's Solicitors 
supply a copy to the Defendants’ Solicitors, 
who pay for it. When the certificate has 
been settled it will be engrossed by the Court 
Stationer and paid for by the Solicitors. 

(2) The actual form of the certificate is 
determined by the nature of the Judgment 
directing the accounts and enquiries, and 
will vary in every case, but the above form is 
an example showing the necessary contents 
in a typical case. 

(b) Attend on signing of Certificate. 


Notes: (1) The Solicitors are required to ex¬ 
amine the Certificate with the officer in 
Chambers but in practice they do not attend 
before the Master when the Certificate is 
signed. 

(2) The Court fee and ad valorem duty 
which is due on the Certificate is paid by 
impressed stamp on the certificate. After 
the certificate is signed by the Master it is 
filed in the Central Office and an office copy 
must be obtained. 

(3) The preparation, discharge, and 
variation of the certificate is fully dealt 
with in 5 Ency. Court Forms, title Chamber 
Proceedings (Chancery), pp. 155-157, 
and, for forms, pp. 295-299. 


(c) Variation of Certificate. 

Note : For the general practice as to the varia¬ 
tion of the Master’s Certificate, see 5 Ency. 
Court Forms, title Chamber Proceedings 
(Chancery), p. 157. If the Company is 
subsequently wound up, application to vary 
the Master’s Certificate is properly made to 
the Registrar of the Companies Court, who 
can effectively deal with all matters not 
considered by the Master (see Re City 
Housing Trust , Ltd., [1942] Ch. 262 ; [1942] 
x All E. R. 369). ' The form of Summons 
contained in 5 Ency. Court Forms, p. 297, 
Form No. x8x, can easily be adapted to a 
Summons for variation of the Master’s Certi¬ 
ficate by the Registrar of the Companies 
Court. 


Order, 1930. 
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Order, 1930. 
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I 

B. Miscellaneous Applications and Further 
Consideration. | 

The following is the practice to be 
followed generally on the many applica¬ 
tions which are required to be made to 
the Court by the Plaintiff’s Solicitor 
during the period of the Receivership : 

Issue Summons. 


2 

5 h 

12 

2 

Notes: (1) Where a Receiver and Manager 
wishes to obtain an Order directing or 
permitting some act the application is made 
by the party having the conduct of the 
proceedings, not by the Receiver and 
Manager himself. But if the party having 
the conduct of the proceedings refuses to 
make the application the Receiver should 
apply personally for leave to employ a 
separate Solicitor ; see also p. 608, ante. 

(2) The Summons should state precisely 
the relief which is required. 

(3) Where the Defendant has appeared 
serve copy of the Summons, but if in default 
of appearance file Summons in default in the 
Central Office (O. 67, r. 4). 

File Affidavit in support. 


2 

2/6 

IOI 

3 

4 

5 

Notes : (1) All facts and matters relevant to 
the application should be stated in an 
affidavit in support. 

(2) An office copy of the affidavit must 
be obtained and lodged in the Master’s 
Chambers if possible two days before the 
hearing. Where the Defendant has ap¬ 
peared notice of filing the affidavit must be 
given. 

Attend hearing of Summons. 

Note : The necessary papers are sent forward 
from the Master's Chambers to the Regis¬ 
trar for the draft order to be prepared. The 
order is drafted by the Registrar and sub¬ 
sequently engrossed by the Court. 

Obtain draft Order from Registrar's 
Chambers. 

Note : For Practice and Procedure on settling 
and passing orders, see p. 581, ante . 

Obtain duplicate Order from entry seat. 



10/- 

21 


(a) General form of Application by Plain - 
tiff for directions or for leave for the 
Receiver and Manager to do acts 
requiring order or sanction of the 




- 
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Master or Judge , wi/A various 
examples . 

Form of Summons 


587 


2 


5 /- 



12 


Note : There are numerous occasions on which 
it is necessary for the Receiver and Manager 
to obtain the sanction or directions of the 
Court; see p. 607, ante. The above form 
indicates the general way in which the 
summons should be framed, with com¬ 
mon examples. Forms of Summons and 
Orders in respect of particular cases are 
given below. 


(b) Application for continuance of Re¬ 
ceiver as Manager . 

The Forms applicable are :— 

(i) Summons. 

Notes : (1) The order appointing a Receiver 
and Manager fixes no time limit so far as the 
receivership is concerned, but normally 
fixes a time, usually three months, after 
which the person appointed is not to act as 
Manager without leave. If, before comple¬ 
tion of his duties as manager, further time is 
required an application to the Court must be 
made before the expiration of the time 
limited by the order appointing him and 
any order extending his managership. 

(2) The Receiver and Manager should 
make an affidavit in support stating what 
has been done and the need for the extension. 


588 


2 


5 /- 


12 


(ii) Order. 

(c) Application for leave to borrow . 

The Forms applicable are :— 

(i) Summons. 

Notes : (1) The summons should state the con¬ 
ditions on which the Receiver and Manager 
wishes to borrow (5 Halsbury's Laws (1949 
Vol.) 589) and if the money is required for 
some special purpose, as distinct from the 
general purpose of carrying on the business, 
this should also be stated. 

(2) The affidavit in support by the 
Receiver and Manager should show the need 
for the money asked for, the purpose for 
which it is to be used and that it will be 
beneficial to the debenture holders. 

(ii) Order. 

Note: This form of order empowers the Receiver 
to reborrow any sums repaid, with the 


589 

590 


591 


10/- 


21 


2 


5 /- 


12 



21 
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result that the aggregate of his borrowings 
may exceed the limit specified in the order 
so long as the amount outstanding at any 
one time does not exceed the specified limit 
(see Milward v. Avil <S* Smart, Ltd. (1897), 

4 Mans. 403 ; 10 Digest 801, 5074). The 
order giving the Receiver leave to borrow 
for the preservation of the assets and to 
charge the amount on the assets, should 
expressly state whether the charge is to be 
subject to or free from the Receiver’s right 
to indemnity. For discussions on the 
proper form of order, see Re Glasdir Copper 
Mines, Ltd., [1906] 1 Ch. 365 ; 10 Digest 800, 
5070; Re British Power Traction and Lighting 
Co., Ltd., [1906] 1 Ch. 497 ; [1907] 1 Ch. 528 ; 
10 Digest 801, 5075, 5076. The order may 
impose special conditions, as. e.g., that not 
more than a particular sum is to be expended 
without leave (see Masson v. Ottoman Paper 
Manufacturing Co., Ltd. (1892), 36 Sol. Jo. 
801). 

(d) Application for leave to sell. 

Note : Where the debenture holders are entitled 
to a charge by virtue of their debentures, or 
of a trust deed, or otherwise, and the plaintiff 
is suing on behalf of himself and other deben¬ 
ture holders, the Judge in person may in his 
discretion direct a sale at any time during 
the proceedings either before Judgment or 
before the parties entitled are ascertained 
(O. 51, r. ib). 

The Forms applicable are :— 

(i) Summons for leave to sell by tender 
certain property before Certificate 

Notes: (1) When a sale is required before 
certificate the summons is adjourned to the 
Judge (O. 51, r. ib). Before the summons 
is adjourned to the Judge the Master re¬ 
quires to be satisfied with the evidence before 
the Court. 

(2) The affidavit in support should be 
sworn by the Receiver and Manager and 
must state the circumstances which render a 
sale desirable. The property to be sold 
should be described, either in the affidavit 
or by a memorandum, etc., exhibited, with 
sufficient particularity to enable an order to 
be made by reference thereto. The sale must 
generally be carried out under the direction 
of the Court, but if the Court is satisfied by 
evidence that all persons interested in the 
property to be sold are before the Court, or 
will be bound by the order for sale, the order 1 

592 

1 

2 

' 

5 h 

1 

1 

12 
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may direct the sale " out of Court ” (O. 51, 
r. 1 a). 


(ii) Order giving leave to sell by tender 
certain property before Certificate. 593 

(iii) Order giving leave to sell by auction 

the property and assets generally. 594 


10/- 21 

10/- 21 


Note : A summons to proceed on the order will 
be required where the sale is to be carried 
out under the direction of the Court. The 
Master on the hearing of the summons will 
give directions as to advertising, etc., and 
the amount to be spent thereon. The form 
of advertisement will also be approved by 
the Master. Fee on advertisement 10/-, 
R.S.C. Fees Order No. 57. Where the sale 
is directed “ out of Court ” the Master, on 
the hearing of the summons, will appoint 
the auctioneer, fix the date for the sale, the 
auctioneer's remuneration and the reserve 
prices. After the sale, an affidavit by the 
auctioneer as to the result of the sale is hied 
and the office copy lodged in Chambers (see 
the Annual Practice, note to O. 51, r. ia). As 
to sales by or under the direction of the 
Court generally, sec 5 Ency. Court Forms, 
title Chamber Proceedings (Chancery), 
pp. 162-178, and Forms Nos. 205 et seq., 
pp. 308 et seq., ibid. On the Receiver and 
Manager entering into conditional contracts 
for sale application must be made to the 
Court for confirmation of the contracts. 


(iv) Summons for confirmation of Con¬ 
ditional Contracts for sale of assets. 

(v) Order confirming Conditional Con¬ 
tracts of sale with directions for 
lodging deposits in Court. 

(vi) Summons for leave to employ 
person to advise Receiver and 
Manager as to disposal of assets. 

Note : It is sometimes necessary and advisable 
to make such an application where the assets 
to be disposed of are of a highly technical 
nature. The person to be employed need 
not necessarily be a professional person but 
may well be an officer or employee of the 
Company with special knowledge of the 
assets and the market. 


595 

2 

5 h 

596 

— 

10/- 

597 

2 

5 /- 


12 


21 


12 


(e) Applications as to Preferential Pay¬ 
ments . 

Notes: (x) In practice preferential debts are 
included in the evidence in answer to the 
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accounts and enquiries and they would 
usually have been allowed. It is not the 
practice in the order appointing a Receiver 
to give a direction to pay all debts of the 
Company having priority over the claims of 
the debenture holders, but where the Master 
is satisfied that the assets will be amply 
sufficient to meet the preferential debts and 
the payments which have priority over them, 
directions will be given for their immediate 
or prompt payment. 

(2) Where assets are deficient the order 

of payments is as follows: (a) the costs of 
realisation, including the costs of an 
abortive attempt to sell; (b) the balance 
due to the Receiver and Manager, including 
his remuneration ; (c) the costs, charges, and 
expenses of the Debenture Trust Deed, in¬ 
cluding the Trustees’ remuneration ; (d) the 
Plaintiff's costs of the action; (e) the 

preferential creditors ; and (f) the Debenture 
holders (Re Glyncorrwg Colliery Co., Ltd., 
[1926] Ch. 951 ; Digest Supp.). As to 
preferential creditors, see ss. 94, 319 and 358 
of the Act (3 Halsbury's Statutes, 2nd Edn., 
532, 698, 730) and, generally, 5 Halsbury's 
Laws (1949 Vol.) 579. 

(3) Questions frequently arise whether 
certain payments due from a company are 
wages or salary of a clerk or servant under 
s. 319 (1) (b) of the Act (3 Halsbury's 
Statutes, 2nd Edn., 698). See, e.g.. Re 
Newspapers Proprietary Syndicate, Hopkin- 
son v. The Company , [1900] 2 Ch. 349; 10 
Digest 944, 6469 ; Re Beeton &• Co., Ltd., 
[1913] 2 Ch. 279 ; 10 Digest 945, 6475. The 
rates of a drainage board have been held to 
be preferential debts under s. 319 (1) (a) of 
the Act (3 Halsbury’s Statutes, 2nd Edn., 
698). See Re Ellwood, [1927] 1 Ch. 455 ; 
Digest Supp. Money advanced by a bank 
for the payment of wages also ranks as a 
preferential debt (Re Primrose (Builders) 
Ltd., [1950] Ch. 561; [1950] 2 All E. R. 334; 
2nd Digest Supp.). Questions of debts within 
s. 319 of the Act, may also arise where it is 
difficult to determine whether the sum in 
question became due or was earned in the 
relevant period specified in the section. 

(4) In case of doubt as to the propriety 
of making any payment by the Receiver 
the Plaintiff should apply to the Court to 
have the question determined, for if the 
Receiver makes payments which he i9 not 
entitled to make until preferential debts 
have been fully paid he will, in the event of a 
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deficiency, be personally liable to the prefer¬ 
ential creditors, although he may be entitled 
to an indemnity (see Westminster City 
Council v. Treby, [1936] 2 All E. R. 21 ; 
Digest Supp.). 


The Forms applicable are :— 

(i) Summons for directions as to what 

payments have priority to prefer¬ 
ential creditors and as to preferential 
creditors. 598 

(ii) Order directing the Receiver to pay 

in priority to debenture holders the 
sum due to a Gas Board under 
threat to stop supply. 599 

Note : In practice an Order is seldom required, 
because on the hearing of the Summons the 
Receiver is usually given “ leave ” to pay. 

He then makes the payment and includes it 
in his next account. 


2 


5 /- 


12 


10 h 


21 


(iii) Order admitting to priority rights a 
Company which has advanced 
money for payment of wages and 
directing payment. 

(f) Application for discharge of Receiver 
and stay of Debenture Holder*s action , 
before the Master has made his Certifi¬ 
cate under the Judgment , on ground 
that Plaintiff(s) are sole Debenture 
Holders and preferential debts are 
discharged . 

The Forms applicable are :— 

(i) Summons. 

Note: Minutes of Order are required to be 
annexed to the Summons and as the minutes 
will provide for the discharge of the Receiver 
he is made a respondent to the Summons so 
that he is before the Court and in a position 
to consent to the application. 

(ii) Order. 

(g) Further Consideration. 

The Forms applicable are :— 

(i) Summons for further consideration. 

Notes : (1) The further consideration in deben¬ 
ture holders' actions is dealt with in 
Chambers (O. 55, r. 2 (16)). 

(2) Minutes of Order are required to be 
annexed to the Summons. To facilitate the 
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603 
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working out of the Order it is advisable to 
agree the wording of the payment schedules 
with the Pay Office. 

(3) A defendant company which has 
appeared, although not entitled to its costs 
of action, will sometimes be allowed its costs 
of concurring in the realisation of assets 
(Bristol Collieries Co., Ltd. (1909), 54 Sol. Jo. 
376). In practice a fixed sum is allowed by 
the Master according to the assistance given 
but no “ costs M are allowed. 

(4) For procedure generally in regard to 
further consideration, see 5 Ency. Court 
Forms, title Chamber Proceedings (Chan¬ 
cery) pp. 158-160. 

(ii) Order on further consideration for 
payment of costs and balance in 
Receiver's hands to Plaintiff, a sole 
debenture holder, there being no 
further assets. 

604 


10/- 

: 

21 


Note : This order will only be made where all 
preferential debts (if any) have been paid 
and where the Plaintiff is a sole debenture 
holder. 

(iii) Order on further consideration for 
distribution of funds in Court and 
discharge of Receiver. 

605 


10/- 

21 


(iv) Order on further consideration for 
payment of final dividend, costs, 
etc. 

606 

— 

10/- 

21 


PRECEDENTS. 

57S. 

CERTIFICATE verifying copy of Judgment or Order for Chambers. 

(Heading as in Forms Nos. 548-554.) 

We [or, I] certify, that the above is a true copy of the duplicate 
Judgment [or Order], as passed and entered. 

Dated the.day of., 19.... 

Signed . 
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576. 

SUMMONS to proceed on Judgment or Order (c). 

[Heading as in Forms Nos. 548-554). 

Let all parties concerned attend [before Master.at the 

Chambers of the Judge, Room No...., Royal Courts of Justice, Strand, 
London or, if a winding-up is in progress and the interlocutory work is 
taking place in the Companies Court , at the Chambers of the Registrar, 

Bankruptcy Buildings, Carey Street, London] on the.day of 

.. 19..., at.o'clock in the.noon on the hearing 

of an application on the part of the Plaintiff to proceed on the Judgment 

lor, Order] dated the.day of.. 19.... 

Dated the....day of.. 19.... 

This Summons was taken out by.. of., 

[Agents for.of.,] Solicitors for the Plaintiff. 

To the Defendant and to 

Messrs.. etc . 

[Agents for.] 

Solicitors for the Defendant. 


577. 

SUMMONS to proceed and to dispense with security on Undertaking by 
Plaintiff Bank as sole Debenture Holder [d). 

[Heading as in Form No. 549.) 

[Formal parts as in Form No. 576) on the hearing of an application 
on the part of the Plaintiffs to proceed on the Judgment {or, Order] 

dated the.day of.. 19..., and for an order that on the 

undertaking of the Plaintiffs to be answerable for what.the 

Receiver appointed by the said Judgment [or Order] may receive or 
become liable to pay as such Receiver and not to deal with the debentures 
issued by the Defendant Company held by the Plaintiffs the giving of 
further security by the said Receiver may be dispensed with. 

Dated [etc., as in Form No. 576, ante). 


578. 

UNDERTAKING by Plaintiff Bank, as sole Debenture Holder, where 
security by Receiver dispensed with. 

{Heading as in Form No. 549.) 

With a view to the Court dispensing with any further or other security 

by or on behalf of Mr.the Receiver appointed in this action 

by an Order of the High Court of Justice, Chancery Division, made by 

Mr. Justice.and dated the.day of.. 19..., 

we.whose registered office is at.Plaintiffs in 

this Action hereby undertake to be responsible for all sums of money or 


[e) See Practice and Procedure, p. 609, ante. 

[ 4 ) See Practice and Procedure, item 3, p. 609, ante. 
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other property which the said.has received or shall become 

liable to pay or account for as such Receiver as aforesaid, and whether 
under the said order or under any further order in the said action Provided 
always that we are to be at liberty at any time to apply by summons at 
Chambers to be relieved from all further liability under or in respect of 
this undertaking, we hereby agreeing to abide by any order which may be 
made upon the final hearing of such Summons. 

A certificate or certificates under the hand of a Master of the Supreme 
Court or of a Registrar of the Companies Court of any amount which the 

said.as such Receiver as aforesaid is liable to pay and has 

not paid shall be sufficient and conclusive evidence against us, and our 
successors and of our and their liability for the payment of the sum so 
certified Provided always that our liability hereunder shall not exceed in 
all the sum of £ .(.pounds). 

We further undertake that we will not while under any liability under 

or in respect of this undertaking deal with the.Debentures issued 

by the Defendant Company and held by us, to the intent that the amount 
due thereunder may if necessary be set off against any moneys due from us. 

Dated this.day of.,19.... 


579. 

ORDER dispensing with security in regard to Receiver and Manager on 
Undertaking by the Plaintiff Bank as sole Debenture Holder (e). 

In The High Court of Justice 19., No.... 

Chancery Division 

Group. 

Master.(/) 

.day the.day of., 19.... 

(Heading as in Form No. 549.) 

Upon the Application of the Plaintiffs by Summons dated., 

19..., And Upon Hearing the Solicitors for the Plaintiffs and for the 

Defendants And Upon Reading the Judgment £or, Order] dated. 

19..., an Undertaking dated.. 19..., by the Plaintiffs to be 

answerable for what.the Receiver and Manager appointed 

in this action shall receive or become liable to pay as such Receiver and 

Manager not exceeding the sum of £ .and not to deal with the 

Debenture issued by the Defendants and held by them to the intent that 
the amount due thereunder may if necessary be set off against any moneys 
due from them on the said Undertaking a Central Office Certificate 

dated...., 19..., of filing of the said Undertaking and an 

Affidavit of (the Receiver) filed.. 19.... 

The Judge Doth Think Not Fit to require the said.to 

give any further security as such Receiver and Manager until further 
order 

And It Is Ordered that the said.do on.day of 

.. 19..., and.day of.. 19..., and on the 

same days in each succeeding year lodge in the Chambers of the Judge 
his half-yearly accounts as such Receiver and Manager made up to. 


(e) See Practice and Procedure, p. 610, ante. 

(/) If the order is made by the Judge in person these words are omitted. 
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day of.. 19..., and.day of.. 19..., respec¬ 

tively then immediately preceding. 


580. 

CERTIFICATE of Completion of Security and Periods fixed for passing of 

Receiver’s Accounts. 

(Heading as in Forms Nos . 548-554.) 

I certify that the security mentioned in this Judgment [or Order] has 

been completed by the filing this.day of., 19..., of an 

Undertaking [Guarantee] dated the.day of., 19..., of 

the said.and.as his sureties for not exceeding 

£ .and that the said.is [yearly or half-yearly] on the 

.day of.. 19...[and the.day of., 

19.. .] in each succeeding year to cause his [yearly or half-yearly] accounts 

to the.day of.,19..., [and the.day of., 

19.. .], then immediately preceding to be left at the Chambers of the Judge. 

Dated the.day of., 19.... 

.Master. 


581. 

FORM OF NOTICE of Judgment to be given to Debenture Holders (g). 

(Heading as in Forms Nos . 548-554.) 

Take notice that a Judgment, dated the.day of.. 

19..., has been pronounced in this Action (which has been instituted to 
ascertain who are the holders of the Company's Debentures, to realise 
the property charged thereby, and to divide the proceeds amongst the 
parties entitled), and by such Judgment the inquiries and accounts 
necessary for these purposes are directed. 

The material parts of the Judgment are set forth in the Schedule 
hereto. 

A list of the Debenture Holders, with the particulars of the Debentures 
held or believed to be held by them respectively, has been left in the 
Judge’s Chambers, and your name is included therein as the holder of 

. (state how many) Debentures Nos.and all dated.. 

19..., for £ .each bearing interest at £ .per cent, per annum. 

From the said list it also appears that interest is due on your Debentures 

from the.. 19..., down to which date all interest is believed 

to have been paid. 

If you are such holder it will be necessary, in order that you may 
participate in the benefit of the Judgment, that your Debentures should 
be produced before the Master at the Chambers of the Judge. 

.day, the.day of.. 19..., at.o’clock in 

the.noon, is appointed for this purpose, when you must attend 

either personally or by your Solicitor or Agent at the Chambers of the 
Judge, Room No...., Royal Courts of Justice, Strand, London, and 
produce your Debentures. 

If you are no longer the holder of the Debentures, or any of them, you 
are requested at once to let me know the names and addresses of the 


( g) See Practice and Procedure, p. 612, ante . 
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person or persons to whom you transferred such as are no longer held by 
you. 

If you desire it you can forward the Debentures by post, or otherwise, 
to me for production. I will return them by post in due course. 

Dated the.day of.,19.... 

[Name) . 

{Address) . 

Plaintiff's Solicitor. 

To {Name.) 

{Address.) 

{Description.) 

The Schedule. 

(Set out the material parts of the judgment.) 


582. 

AFFIDAVIT of service of Notice on Debenture Holders (h). 

{Heading is in Forms Nos. 548-554.) 

I, .of (here insert the address and a description of the 

deponent) make oath and say as follows :— 

1. On the.day of.. 19...[or, On the respective 

days mentioned in the first column of the schedule hereto], I served the 
several persons whose names are set forth in the first [second] column 
of the schedule hereto [said schedule opposite to the said respective days] 
with a notice in writing, a copy of which notice is now produced and 
shown to marked 

2. I so served the said notice by posting at the Post Office Receiving 

House (or as may be), situate at.in the.of 

.. sealed envelopes addressed to the said persons severally 

and respectively according to their respective names and addresses set 
forth in the first and second [or second and third] columns of the said 
schedule with the proper postage stamps affixed thereto as prepaid letters, 
and each of the said envelopes at the time I posted the same as aforesaid 
had enclosed therein a true copy of the said notice with the addition at 
the foot thereof of the name of the person to whom the envelope enclosing 
such copy was then addressed. The blanks appearing in the third para¬ 
graph of the said copy notice marked were filled up in each of the 
several notices enclosed in the said envelopes by the insertion therein of 
the words and figures set forth in the third [or fourth] column of the said 
schedule opposite the names respectively appearing in the first [or 
second] column of the said schedule. 


Schedule above referred to. 


Dates of 
Service 

Names of persons 
served. 

Addresses of 
persons served. 

Particulars inserted in blanks 
in third paragraph of Notice. 

.. . 





(h) See Practice and Procedure, p. 613, ante. 
c.f. via 2 s 
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583. 

AFFIDAVIT in answer to Accounts and Inquiries. 

[Heading as in Forms Nos . 548-554.) 

I, .of (here insert the address and a description of the 

deponent) make oath and say as follows :— 

1. I am and have been Managing Director [or Secretary] of the Defen¬ 
dant Company since., 19.... 

2. In pursuance of a Resolution of the Defendant Company to issue 

certain [first] Debentures on the.. 19..., the Defendant 

Company issued [first] Debentures [ describe in detail} of £ .each 

bearing interest at the rate of £.per cent, per annum payable half- 

yearly [or quarterly (as the case may be)2 on the.and. 

The said Debentures are a charge on (follow wording from Debenture and 
if there is a Trust Deed securing the Debentures the fact should be stated and 
the Trust Deed described setting out the date and the parties in full and if 
there has been a change in the Trustees the deeds effecting such change should 
also be set out fully). The Minute Book of the Defendant Company is 
now produced and shown to me and marked " .", 

3. All the said Debentures authorised as aforesaid have been issued 
and are still outstanding (If the whole authorised issue were not issued state 

[Only.of the said Debentures have been issued] or if any 

of them have been paid off state so). 

4. The said [first] Debentures (or as may be) were duly registered with 
the Registrar of Companies pursuant to the Companies Act, 1948, and 
each of the said [first] Debentures [or Trust Deed] bears an endorsement 

with a copy of the Certificate of the said Registrar dated.. 

19..., of such registration. 

5. (Where there is an issue of second Debentures) In pursuance of a 
further Resolution of the Defendant Company to issue certain [second] 

Debentures on the.. 19 ...(continue by adapting paras. 2, 3 

and 4 above). 

6. The Defendant Company's Register of Debentures is now produced 

and shown to me and marked “. 

7. No Debentures other than the above-mentioned [first] [and 
second] Debentures have been issued by the Defendant Company. 

8. I have according to the best of my knowledge information and 
belief set forth in the First Schedule hereto [exhibit now produced and 
shown to me and marked A (*)] particulars of the outstanding Debentures 
with the names, addresses and descriptions of the holders thereof respec¬ 
tively and the amounts due under and by virtue of such Debentures 
respectively for principal. Interest at the rate aforesaid is due on all 

the said Debentures from.. 19 ...(if some holders have been 

paid interest to a later date than the others state the fact) and in the. 

column of such Schedule I have shown the amount required to equalise 
interest paid on other Debentures. (Interest need not be calculated if 
such interest is due on all the Debentures for the same period , as unless the 
Company proves to be solvent interest will not be payable and the dividend 
would be calculated on the principal due. If the Company does prove to 
be solvent the interest can on further consideration (when the realised assets 
are distributed) be calculated up to the date of payment). 

[Where there are second Debentures the above paragraph can easily be 
adapted .] 

(i) See Practice and Procedure, note to item 12, p. 613, ante. 
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9. I have, according to the best of my knowledge information and 
belief set forth in the first and second parts of the Second Schedule hereto 
particulars of the whole of the property of the Defendant Company 
charged by the said [first and second] Debentures [or Trust Deed] and 
the names of the person or companies in which such property is vested 
or where any such property is not vested the names of the persons in 
possession of such property are stated. The property set forth in the 
second part of the said Schedule consists of the property comprised in 
and charged by way of floating charge by the said Debentures [or Trust 
Deed.] 

10. I have according to the best of my knowledge information and 
belief set forth in the Third Schedule hereto particulars of all the incum¬ 
brances other than the said Debentures [and Trust Deed] which affect 
the property of the Defendant Company, comprised in and charged by 
the said Debentures [and Trust Deed] and the parts of such property 
affected by such incumbrances respectively and the names of the persons 
in whom such incumbrances are respectively vested. 

11. I have set forth in the said Third Schedule the amounts due in 
respect of such incumbrances for principal and interest. Save as aforesaid 
there are no incumbrances or charges other than the said Debentures 
[and Trust Deed] affecting the property comprised in and charged by 
the said Debentures [and Trust Deed] or any part thereof (or as the case 
may be). 

12. All the incumbrances referred to in the Third Schedule hereto have 
priority over the said Debentures [and Trust Deed]. 

13. No property other than that comprised in the said Debentures 
[and Trust Deed] is comprised in the said incumbrances or any of them 
[or, I have according to the best of my knowledge information and belief 
set forth in the Fourth Schedule hereto particulars of the property other 
than that comprised in the said Debentures [and Trust Deed] which is 
comprised in such other incumbrances]. 

14. I have, according to the best of my knowledge information and 
belief set forth in the Fifth Schedule hereto particulars of the debts and 
liabilities of the Defendant Company which under Sections 94 and 319 
tor 358] of the Companies Act, 1948, are payable out of the property 
comprised in or subject to the floating charge created by the said Deben¬ 
tures in priority to the money secured by such Debentures. 

The First Schedule above referred to. 


Particulars of outstanding Debentures and of A mounts due thereon . 


Serial 

No. 

Name of 
Debenture 
holder. 

Address and 
Description. 

Particulars of 
Debentures. 

Amounts due 
for principal. 

Date from 
which 
interest 
is due. 

Amount 
required to 
equalise 
interest. 

n 

James 

100 Blue Street, 

2 Debentures 


(If all t) 

\e interest 

mm 

Angus 

London, W.C. i 

No'd. 1 & 2 for 


has been paid up 



Accountant 

£100 each 

£200 0 0 

to the same date 

■ 





these columns can 






be omitted) 

1 iM 

Jane 

hi Green Street 

4 Debentures 




mm 

Betts 

Liverpool 

No'd. 3 to 6 




■■ 


(Widow) 

(both inclu¬ 




1 



sive) for £100 




■ 



each 

£400 O O 
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The Second Schedule above referred to. 

First Part. 

Particulars of the property of the Defendant Company comprised in or charged by the 
Debentures [or Trust Deed} other than the property comprised in and charged by 
way of floating charge by the said Debentures [or Trust Deed} and in whom the 
same is vested. 


Serial 

No. 

Particulars of Property. 

In whom the same 
is vested. 

I. 

Freehold land and premises ( describe) . 

The Defendant 


upon which the Defendant Company’s 
business is carried on 

Company 

2. 

Leasehold premises.held under 

Lease dated. , 19..., between 

dant Company of the other part for. 

years from., 19... 

The same 


Second Part. 

Particulars of the property of the Defendant Company by way of floating charge by the 
said Debentures and in whom the same is vested. 


Serial 

No. 

Particulars of Property. 

In whom the same 
is vested. 

I. 

Book debts of the Defendant Company 

The Defendant 
Company 

In hands of the 
Receiver 

2. 

Office Furniture and effects upon the Defen¬ 
dant Company's premises 


The Third Schedule above referred to. 

Particulars of incumbrances other than Debentures and of the property comprised therein 
and in whom the same is vested. 

1. The Freehold premises.and Leasehold premises. 

(Serial Nos. i and 2 in the Second Schedule hereto) are subject to a mortgage dated 

.. 19..., made between the Defendant Company of the first part and 

John Smith of the other part and now vested in the said John Smith for securing 

£ .with interest therein at £ .per annum. The said sum of £ .is due 

to the said John Smith together with interest thereon at the rate aforesaid from 
the.. 19.... 

2. By order dated.. 19..., the Receiver and Manager appointed by 

the order in this action dated the said. . 19-.., was given leave for the 

purpose of carrying on the business of the Defendant Company, to borrow a sum or 
sums of money upon mortgage of the property and assets comprised in and charged 
by the Debentures issued by the Defendant Company in priority thereto [but 
subject to any overriding mortgage or charge] and free from [or subject to] the 
Receiver's right to indemnity in respect of his remuneration to be allowed by the 
Judge and his costs and expenses properly incurred but so that the aggregate amount 

at any one time owing in respect of the moneys so raised shall not exceed £ . 

and that the rate or rates of interest shall not exceed.per centum per annum 

(TAis should follow the order). 

The Fourth Schedule above referred to. 

Particulars of property other than that comprised in the said Debentures. 

(Set out particulars.) 
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The Fifth Schedule above referred to. 

Preferential Creditors. 


Serial 

No. 

Name and address of Creditor. 

Particulars of Claim. 

Amount due. 

I. 

Commissioners of Inland 
Revenue, Somerset House, 
London 

Schedule A 

Income Tax 

i 

IOO 

s. 

0 

d. 

0 

2. 

John Jones, 2 Acacia 

Avenue, Liverpool 

Arrears of Wages 

7 

0 

0 

3 - 

! 

The same 

Accrued holiday 
remuneration 

3 

10 

0 


584. 

MEMORANDUM to be endorsed on Debentures (;). 

In the High Court of Justice, 19..., .... No. 

Chancery Division. 

Group. 

Re .. Limited. 

. v. The Company. 

This Debenture has been produced at the Chambers of the Judge for 

the purpose of the proceedings under the Judgment dated the.. 

19..., in this Action, which has been instituted for the purpose of realising 
the debenture assets and dividing the proceeds amongst the parties 
entitled. 


585. 

MEMORANDUM to be endorsed on Debentures in cases in which the 
Receiver is directed to keep a Register of Transfers (&). 

In the High Court of Justice, 19..., .... No. 

Chancery Division. 

Group. 

Re .. Limited. 

. v . The Company. 

• Notice . 

An Action [entitled as above] to realise the property charged by this 
. Debenture [or. Debenture Stock Certificate] is proceeding. 

Any transfer [or, other transmission of interests] of the Debenture 

[or, Debenture Stock Certificate] must at once be notified to. 

of.. the Receiver appointed by the Court. 


586. 

MASTER’S Certificate. 

(Heading as in Forms Nos. 548-554.) 

In pursuance of the directions given to me by the Judge, I hereby 
certify that the result of the Accounts and Inquiries which have been 

(j) See Practice and Procedure, Item 13, note (1), p. 613, ante. 

{k) For Precedents, Practice and Procedure, where Receiver is directed to open 
and keep a register of transfers, see pp. 650-658, post. 
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taken and made in pursuance of the Judgment dated the., 

19..., is as follows :— 

[The Plaintiff and Defendant (s) have attended by their respective 
Solicitors, or 

The Plaintiff has attended by his Solicitors. 

The Defendant Company has not attended although it has been duly 
served as appears by the office copy of the Summons to proceed on the 

said Judgment filed the.. 19..., against it in default of 

appearance.] 

1. There are due to the Plaintiff and the other holders of the Deben¬ 
tures issued by the Defendant Company whose names and addresses are 
set forth in the second column [of the first part] [and second part] of 
the First Schedule hereto under and by virtue of such Debentures the 
particulars whereof are set forth in the third column [of the first part] 
[and second parts] of the said Schedule the several sums set opposite 
the names of such holders for principal. 

Interest on all the said principal sums at the rate of £.per centum 

per annum is due from.. 19..:. 

All [Such of] the said Debentures [as] have been produced and 
marked in the Chambers of the Judge [are set forth in the first part of 
the said First Schedule and such of the said Debentures as have not been 
so produced and marked are set forth in the second part of the said First 
Schedule.] And they [the said Debentures] have been duly registered 
pursuant to the Statute in that behalf. 

The evidence produced con¬ 
sists of the Affidavit of 

.filed. 

and a Certificate dated. 

.of the Registrar of 

Companies. 

2. The property comprised in and charged by the said Debentures 
consists of the particulars set forth in the Second Schedule hereto. The 
said property is vested as appears in the said Second Schedule. 

.the Receiver [and Manager] appointed by the said 

Judgment [Order dated.. 19...] has not yet passed any 

account as such Receiver [and Manager], 

The said.claims the right of indemnity out of the said 

property and assets subject to the said Debentures in respect of his 
remuneration to be allowed by the Judge and his costs and expenses 
properly incurred. 

The evidence produced con¬ 
sists of the said Affidavit 
of the said. 

3. The only other incumbrances which affect the property comprised 
in or charged by the said Debentures consists of the particulars set forth 
in the Third Schedule hereto. All of such incumbrances have priority 
over the said Debentures. 

The evidence produced con¬ 
sists of the said Affidavit 

of the said. 

the said Judgment [Order 

dated.. 19*..] 

and the Affidavit of. 

filed.. 19.... 
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4. No debt or liability [The only debts or liabilities] of the Defendant 
Company under Sections 94 and 319 [or 358] of the Companies Act, 1948 
[is] payable out of the property comprised in or subject to the floating 
charge created by the said Debentures in priority to the money secured 
by the said Debentures [are set forth in the Fourth Schedule hereto.] 

The evidence produced con¬ 
sists of the said Affidavit 

of the said. 

and the Affidavit of ’( affi¬ 
davit of the Receiver , if any) 
filed.. 19.... 

The First Schedule. 

Amounts due to the Plaintiff and the other holders of Debentures of the Defendant 

Company. 


First Part. 


Serial 

No. 

Names, addresses and description of 
Debenture holders. 

Particulars of Debentures. 

Amounts due 
for principal. 

I. 

John Henry Anders, 

9 Chapel Street, 

10 Debentures of £25 each 
No'd. 65 to 74 (both 



Birmingham 

inclusive) 

£250 

2 . 

Amy Brown, 

1 Debenture of £25 



10 Smith Street, Dover 

(Widow) 

etc., etc. 

No’d. 15 

£25 


Second Part. 


Serial 

No. 

Names, addresses and description of 
Debenture holders. 

Particulars of Debentures. 

Amounts due 
for principal. 

25 . 

Emily James, 
io High Street, Torquay 
(Married Woman) 
etc., etc. 

2 Debentures of £25 each 
No’d. 16 and 17 

£50 


The Second Schedule. 


Property comprised in and charged by the said Debentures and in whom the same is 

vested. 


Serial 

No. 

Particulars of Property. 

In whom the same is vested. 

I. 

Freehold property known as the Grand Hotel, 

The Defendant 


High Street, Hitchin in the County of Herts. 

Company 

2 . 

Furniture and effects used in the said Hotel 

The same 

3 - 

Morris 10 h.p. Motor Car 

In hands of the 
Receiver 

4 - 

Licence to sell Liquors, Cigarettes, etc. 

In name of Receiver 

5 . 

The balance (if any) to be found due from A. B. 
the Receiver in this Action on passing his 
Accounts. 



Not& : In pursuance of an Order in this Action dated the.day of, 

I9«" Items z and 2 have been sold and are now represented by £ . 

standing to the credit of this Action (or as the case may be). 


.in Court 
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The Third Schedule. 

Incumbrances affecting the property comprised in and charged by the said Debentures . 


i. Mortgage dated.. 19..., made between the Defendant Company 

of the first part and.of the other part of the said Grand Hotel (Serial 


No. 1 to the Second Schedule) for securing [£2,000] together with interest thereon at 
the rate of [£6] per centum per annum. The said sum of [£2,000] is still due 

together with interest thereon at the rate aforesaid from.. 19.... The 

said Mortgage ranks in priority to the said Debentures. 

2. By order dated.. 19..., the Receiver and Manager was given 

liberty to borrow a sum or sums not exceeding in the aggregate [£1,000] at a rate 
of not exceeding [£5] per centum per annum on the respective advances from the 
respective dates thereof subject to any overriding Mortgage or Charge but in priority 
to the charge created by the said Debentures and subject to the right of the said 
Receiver and Manager to indemnity as such Receiver and Manager out of the said 
property and assets in respect of his remuneration to be allowed by the Judge and 

his costs and expenses properly incurred. There was due on the.. 19..., 

to.Bank Ltd.,.. the sum of £750 195. 6 d. in respect of such leave. 

The Fourth Schedule. 

Preferential Claims pursuant to Sections 94 and 319 of the Companies Act, 1948. 


Serial 

No. 

Names and addresses of Creditors. 

Particulars of Debt. 

Amounts due. 




£ 

s. 

d. 

I. 

Commissioners of Inland 

Arrears of Income Tax 





Revenue, Somerset House, 


127 

10 

0 


London 





2 . 

John Brown, 7 Green St., 

Arrears of Wages 

15 

0 

0 


Hitchin 





3 . 

The same 

Accrued Holiday Re¬ 

7 

10 

O 


etc., etc. 

muneration 






Total 





Dated this.day of 


19.... 


Master. 


S87. 


GENERAL FORM of application by Plaintiff for directions or for leave for 
the Receiver and Manager to do acts requiring order or sanction of the 
Master or Judge, with various examples. 


(Heading as in Forms Nos. 548-554.) 

(Formal parts as in Form No. 576) on the hearing of an application 
on the part of the Plaintiff 


Payments. 

that.the Receiver and Manager appointed by the Order 

dated the.. 19..., may be at liberty 

to pay the sum of £ .being the amount conditionally agreed [as 

compensation for the mining operations of the Defendant Company (or 
as may be)J details of which amount are set out in the Affidavit of the said 
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Receiver filed in support of this application and in Exhibit.to the 

said Affidavit. 

or 

to pay the account of Mr...amounting to £ .being his 

commission for introducing purchasers of cottage properties of the 
Defendant Company (or as may be) 

or 

to pay off the arrears of [rent (or as may be) accrued due in respect of 
(specify the property in question )] 

or 

to continue the Defendant Company's membership of the. 

Association and to make all necessary payments in order to continue 
such membership including payment of arrears of contributions accrued 
due from the said Company to the Association prior to the appointment 
of the said Receiver and Manager as set out in the Affidavit of the Receiver 
in support of this application 

or 

(i) to pay the rents accrued due since the date of his appointment and 
hereafter to accrue in respect of the leasehold premises specified in Ex¬ 
hibit.to his Affidavit in support of this application and (ii) if and 

so far as necessary for the purpose of preventing a forfeiture of the afore¬ 
said leasehold premises or any of them to pay the arrears of rent accrued 
in respect of the said premises to the date of such appointment. 

Acceptance of Offers or Confirmation of Contracts, etc. 


that.the Receiver and Manager appointed by the Order 

dated., 19.may be at liberty to accept the offer [of £ . 

made by the.Rural District Council for certain water mains 


(or as may bef\ forming part of the assets of the Defendant Company 


or 

1. That the Contract constituted by the Tender of.of 

.and the conditional acceptance thereof by.the 


Receiver and Manager appointed in this Action in respect of [the. 

properties of the Defendant Company, or as may be 2 at the sum of £ .. 

which said properties are described in the Particulars of Sale being 

Exhibit.to the Affidavit of the said Receiver sworn in this Action 

on the.. 19..., may be carried into effect. 

2. That the said Receiver may be at liberty to lodge in Court to the 

credit of this Action, Re .Limited,. v . 

Limited, 19..., No...., the deposit of £ .received from the said 

.such sum not to be paid out or otherwise dealt with without 

notice to the said. (/). 

Making of Contracts and Purchases. 

that.the Receiver and Manager appointed by Order 

dated., 19..., may be at liberty to enter into an Agreement 

with., Limited for the purchase of (specify what) for use 

in the Defendant Company's [mine, plant or factory, etc .2 at. 

in the County of.[at a price of £ . or at an initial outlay 

of £ .and twelve subsequent monthly payments of £ . 


(/) See also p. 636, post. 
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Disclaimer of Obligations or Abandonment or Surrender of Leases or 

other Property. 

that.the Receiver and Manager appointed by Order 

dated....,.. 19... may be at liberty 

to abandon the leasehold property known as.. held by 

the Defendant Company of.under a tenancy from year to 

year commencing on the.day of.,19... 

or 

to surrender the Lease dated.. 19..., and to disclaim any 

obligations thereunder, which said Lease was made between. 

and others of the one part and the Defendant Company of the other part 
of which Lease.are the present Lessors 

or 

to disclaim any obligation under an Agreement dated the., 

19..., and made between the.of the one part and the Defen¬ 

dant Company of the other part. 

As to Funds in Court. 

that an Order may be made for the payment of £ .to the Receiver 

out of funds standing in Court to the credit of this Action, the said sum 
when received to be utilised by him in carrying on the Company's 

.undertaking in the manner set out in the Affidavit of 

.the Receiver [in support of this application or filed the 

.day of.. 19...]. 

As to Creditors. 

that it may be determined whether the. [Rural District 

Council {or as may fee)] is entitled to be admitted as a preferential creditor 
in respect of the whole or some and what part of both or either of the 
following sums, namely : (i) the water rate charged for the half year 

ended.. 19... for the supply of water to house property situate in 

the parish of.in the County of.; (ii) the general 

rate {etc., as may be the case) {m). 


588. 

SUMMONS lor continuance ol Receiver a s Manager («). 

{Heading as in Forms Nos. 548-554.) 

{Formal parts as in Form No. 576) on the hearing of an application 

on the part of the Plaintiff that the period during which.. 

the Receiver and Manager appointed by the Order dated.. 19..., 

is to be at liberty to act as Manager, be enlarged until further order but 
not beyond the {usually a date three months from the expiration of the 
previous order) without the leave of the Judge. 

Dated {etc., as in Form No. 576). 


m) See also p. 639, post. 

n) See Practice and Procedure, pp. 615 and 616, ante. 
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589. 

ORDER continuing Receiver as Manager. 

(Heading as in Form No. 579.) 

Upon the Application of the Plaintiffs by Summons dated., 19..., 

And Upon Hearing the Solicitors for the Plaintiffs and for the Defendants 
And Upon Reading (the Judgment, any Order made subsequent to the Judg¬ 
ment extending the managership , the Master's Certificate (if completed) and 
the Affidavit of (the Receiver and Manager) filed., 19.... 

It Is Ordered that.the Receiver and Manager appointed 

in this Action be at liberty to act as such Manager until.. 19.... 


590. 

SUMMONS for leave for Receiver and Manager to borrow ( 0 ). 

(Heading as in Forms Nos. 548-554.) 

(Formal parts as in Form No. 576) on the part of the Plaintiffs for an 

order that.the Receiver and Manager appointed in this 

Action by Order dated.;.. 19..., may be at liberty [for the 

purpose of carrying on the business of the Defendant Company or the 
special purpose for which the money is required ] to borrow or raise [at 

interest not exceeding.per centum per annum such sum or sums as 

may be necessary not exceeding at any one time the sum of £ . (or as 

the case may be )2 and that the property and assets of the Defendant Com¬ 
pany comprised in and charged by the Mortgage Debentures issued by the 
Defendant Company may be charged with the payment of the sum or 
sums so advanced in priority to the charge created by the said Debentures, 
but subject to the right of the said Receiver and Manager to indemnity 
as such Receiver and Manager out of the said property and assets in 
respect of his remuneration to be allowed by the Judge and his costs and 
expenses properly incurred. 

Dated (etc., as in Form No. 576). 


591. 

ORDER giving leave to Borrow sums not exceeding at any one time a sum 

specified in the Order. 

(Heading as in Form No. 579.) 

Upon the Application of the Plaintiffs by Summons dated.. 19..., 

And Upon Hearing the Solicitors for the Plaintiffs and for the Defendants 


And Upon Reading the Judgment dated.,19...,and two Affidavits 

of (the Receiver and Manager) filed respectively.19..., and.. 

19... 


It Is Ordered that.the Receiver and Manager appointed 

in this Action be at liberty [for the purpose of carrying on the business of 
the Defendant Company or the special purpose for which the money is 
required] to borrow such sum or sums as may be necessary not exceeding 
[one thousand pounds] in the aggregate 


(0) See Practice and Procedure, pp. 6x5 and 616, ante. 
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And It Is Ordered that the property and assets of the Defendant 
Company comprised in and charged by the Mortgage Debentures issued 
by the Defendant Company do stand charged with the payment of the 
sum or sums so advanced not exceeding in the aggregate [one thousand 
pounds] for the purpose aforesaid together with interest at a rate not 
exceeding [one pound per centum per annum over Bank Rate with a 
minimum of 5 per centum] on the respective advances from the respective 
dates thereof subject to any overriding Mortgage or Charge but in priority 
to the charge created by the said Debentures and subject to the right of 
the said Receiver and Manager to indemnity as such Receiver and Manager 
out of the said property and assets in respect of his remuneration to be 
allowed by the Judge and his costs and expenses properly incurred 

And It Is Ordered that the charge hereby created be not enforced 
except in this Action and with the leave of the Judge. 


592. 

SUMMONS for leave to sell by Tender certain property before 
Certificate (p). 

(Heading as in Forms Nos. 548-554.) 

(Formal parts as in Form No. 576) on the hearing of an application 
on the part of the above-named Plaintiff. 

1. That.the Receiver and Manager appointed by the 

Order made in this Action on the.. 19..., may be at liberty to 

sell [by tender the (description of property) of the Defendant Company 

at and about its works at.more particularly described 

in the Affidavit of the said Receiver and Manager in support of this 
application such tenders to be sent to the said Receiver and Manager at 
.or as the Court may direct (or as the case may &$)]. 

2. That all necessary and proper directions may be given in regard 
to such sale. 

3. That the costs of this application may be costs in the Action. 

Dated (etc., as in Form No. 576.) 


593. 

ORDER by Judge giving leave to sell by Tender certain specified 
property before Certificate. 

(Heading as in Form No. 579.) 

Upon the Application of the Plaintiff by Summons dated.. 19..., 

And Upon Hearing the Solicitors for the Plaintiff and for the Defendants 

And Upon Reading the Judgment dated.. 19..., and an Affidavit 

of.filed.. 19.and the Exhibit therein referred to 

And the Judge being of opinion that there must eventually be a sale 
of the property hereinafter mentioned 

It Is Ordered that the.and.described in 

the Exhibit marked to the said Affidavit and forming part of the 
property charged by the Debenture Stock issued by the Defendant 


{p) See Practice and Procedure, pp. 615 and 617, ante. 
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, Limited and secured by the above-mentioned Trust Deed 

dated.. 19..., be sold with the approbation of the Judge by tender 

And for that purpose It Is Ordered that.the Receiver 

and Manager appointed in this Action be at liberty to advertise for tenders 
in the form and subject to the Conditions of Sale which for the purpose 
of identity have been initialled by the Master 

And It Is Ordered that the proceeds of the said sale be lodged in 

Court to the credit of this Action “Re .. Limited,. 

v. The Company, 19..., ... No.... ” subject to further order (q). 


594. 

ORDER by Judge giving leave to sell by Auction the property and 
assets generally. 


(Heading as in Form No . 579.) 

Upon the Application (etc., as in Form No. 593). 

And the Judge being satisfied that there must eventually be a sale 

It Is Ordered that the property and assets comprised in and charged 
by [the above-mentioned Trust Deed and by the Prior Lien Mortgage 

Debentures issued by the Defendant Company.Limited] be sold 

out of Court subject to the reserve prices and the auctioneer's remunera¬ 
tion being fixed by the Judge 

And It Is Ordered that the moneys to arise from such sale be lodged 

in Court to the credit of this Action “ Re .. Limited,. v. The 

Company, 19..., ... No.... ” subject to further Order. 


595. 

SUMMONS for confirmation of Conditional Contracts for sale of Assets (r). 

(Heading as in Forms Nos. 548-554.) 

(Formal parts as in Form No. 576) of an application on the part 
of the Plaintiff that the Conditional Contracts specified in the Schedule 

hereto and made between.(the Receiver and Manager 

appointed in this Action by Order of.. 19...) of the one part and 

the parties thereto respectively of the other part for the sale to the said 
parties respectively at the sums specified in the said Schedule of the 
hereditaments and premises therein described or referred to forming part of 

the property directed to be sold by the Order dated the.. 19..., may 

be carried into effect and that the said Receiver may be at liberty to lodge 

in Court to the credit of this Action " Re .. Limited. 

v. The Company, 19...,... No....” the sum of.being the amount 

of the deposits received by him on the signing of the said Contracts 
respectively. 


(q) An Affidavit is made by the Auctioneer as to the result of the sale (see note 
to O. 51, r. 6 a) and a Lodgment Schedule is settled in Chambers for lodging the 
deposits. The Purchasers subsequently have a Lodgment Schedule settled in 
Chambers for lodging the balance of the purchase money. 

(r) See Practice and Procedure, pp. 615 and 618, ante. 
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The Schedule. 

(Here set out particulars of the contracts to he confirmed.) 
Dated (etc., as in Form No. 576). 


596. 

ORDER confirming Conditional Contracts of Sale with directions for 
lodging deposits in Court (s). 

(Heading as in Form No. 579.) 

Upon the Application (etc., as in Form No. 593) 

It Is Ordered that the three Conditional Contracts dated respectively 

.,19..., and.. 19..., and.. 19..., and 

all entered into between the Receiver and Manager appointed in this Action 

of the one part and.of the other part for the sale to the said 

.at the respective sums of [£400, £4,100 and £i,iooJ of the 

premises respectively known as.. .and. 

being part of the property directed to be sold by the Order dated.. 

19..., be carried into effect 

And It Is Ordered that the sales of the said respective properties be 
completed contemporaneously and not otherwise 

And It Is Ordered that the said (Receiver) do lodge in Court as directed 
in the Schedule hereto the sums of [£40, £410 and £110] now in his hands 
as deposits on the said sales 

And It Is Ordered that the Defendant Company do execute such 
documents and do all necessary deeds acts and things as may be necessary 
for vesting in the purchaser the [undertaking property and assets (or 
as the case may he) j| by the said three Conditional Contracts agreed to 
be sold. 


Lodgment Schedule. 

In the High Court of Justice 

Chancery Division Date of Order.. 19.... 

Re .Limited 

.. Limited v. The Company 19..., ...No.... 

Ledger Credit as above. 


Particulars of Funds to be lodged to the 
Account of the Accountant-General. 

Person to make 
the Lodgment 

Amounts. 

Money 

Securities 

Cash being the deposit in respect 
of the property comprised in the 

contract dated. 

Cash being the deposit in respect 
of the property comprised in the 

contract dated. 

Cash being the deposit in respect 
of the property comprised in the 
contract dated. 

, Receiver and 
Manager 

The same 

The same * 

£ s. A. 

40 O O 

410 0 0 

no 0 0 



(s) See Practice and Procedure, pp. 615 and 618, ante. 
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597. 

SUMMONS for leave to employ person to advise Receiver and Manager as 
to disposal of Assets (l). 

(Heading as in Forms Nos. 548-554.) 

(Formal parts as in Form No. 576) on the hearing of an application 
on the part of the above-named Plaintiff.that : 

(1) .the Receiver and Manager appointed by the Order 

in this Action dated the.. 19..., may be at liberty to employ 

Mr.a member of the Firm of Messrs.of. 

or some other fit and proper person to advise the said Receiver as to the 

best method of disposing of the.undertaking of the Defendant 

Company and to pay to the said.or such other person to be 

employed as aforesaid by way of remuneration for his services in advising 
the said Receiver as aforesaid a fee of [200 guineas] and also all out of 
pocket travelling expenses properly incurred for the purposes aforesaid, 
such fee and expenses to cover all work to be done and services to be 

rendered by the said.or such other person as aforesaid in 

preparing all necessary information, inventories and other documents 

which may be required for drawing particulars of sale of the said. 

undertaking. 

(2) That the costs of this application may be costs in the Action. 

Dated (etc., as in Form No. 576). 


598. 

SUMMONS for directions as to what payments have priority to Preferential 
Creditors and as to Preferential Creditors (u). 

(Heading as in Forms Nos. 548-554.) 

(Formal parts as in Form No. 576) on the hearing of an application 
on the part of the Plaintiff: 

1. That directions may be given to the Receiver whether all or any 
or which of the following sums are entitled to rank and be paid in priority 
to the sums due to Preferential Creditors under Sections 94 and 319 [or 
358] of the Companies Act, 1948, and, if so, in what order inter se, namely : 

(bjl (Here set out the items in question in separate paragraphs.) 

2. That directions may be given to the Receiver whether all or any 
or which of the following debts owed by the Defendant Company are 
preferential debts for the purposes of Sections 94 and 319 [or 358] of the 
Companies Act, 1948, and entitled to be paid in full in priority to any 
claim for principal or interest in respect of the Debentures sued upon in 
this Action, namely : 

(a) £ .. being the sum due from the Defendant Company to 

.of.under a Contract dated.. 19..., 

referred to in the Affidavit of.the Receiver filed herein in 

support of this application 

(b) £ .. being the amount of a rate levied by [the. 


(t) See Practice and Procedure, pp. 615 and 618, ante. 

(u) See Practice and Procedure, pp. 6x5 and 618-620, ante. 
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Drainage Board (or as the case may be)*\ for the period from, 

to., 19. 

(Etc., setting out brief particulars of the debt, and referring, when neces¬ 
sary, to the supporting affidavit.) 

Dated (etc., as in Form No. 576). 


599. 

ORDER directing the Receiver to pay in priority to Debenture Holders the 
sum due to a Gas Board under threat to stop supply (v). 

(Heading as in Form No. 579.) 

Upon the Application (etc., as in Form No. 593). 

It Is Ordered that.the Receiver and Manager appointed 

in this Action do on or before., 19..., out of the first moneys 

received by him pay to the Respondents the.Gas Board the 

sum of £ .in respect of gas supplied to the said Defendant Company 

prior to the appointment of the said Receiver and Manager 

And It Is Ordered that it be referred to the Taxing Master to tax the 
costs of the Respondents the.Gas Board of the said appli¬ 

cation 

And It Is Ordered that the Plaintiff do pay such costs when taxed 
to the said Respondents and be at liberty to include them in his costs of 
this Action. 


600. 

ORDER admitting to priority rights a Company which has advanced money 
for payment of wages and directing payment. 

(Heading as in Form No. 579.) 

Upon the Application (etc., as in Form No. 593) 

And the Judge being satisfied by the evidence aforesaid that the 

Respondents., Limited are entitled to the priority rights 

conferred upon Preferential Creditors by Sections 94 and 319 [or 358] of 
the Companies Act, 1948, in respect of sums advanced by them to the 
Defendant Company and applied by such Company in payment of wages 
and salaries within the provisions of the said sections of the said Act. 

And the said Respondents by their Solicitors claiming that the sums 

so advanced are greatly in excess of £ .and agreeing to accept the 

said sum of £.in full discharge of the sums so advanced and applied 

as aforesaid 

It Is Ordered that the said.(the Receiver) do pay the said 

sum of £.to the said.and do include such payment in 

his accounts in this Action. 

And It Is Ordered that the funds in Court be dealt with as directed in 
the Schedule hereto. 

(Here follows the Payment Schedule, if payment directed out of funds 
in Court.) 


(v) This Order is seldom necessary, see Practice and Procedure, p. 620, ante. 
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601 . 

SUMMONS for discharge of Receiver and stay of Action before the Master 
has made his Certificate under the Judgment, on ground that Plaintiff (s) 
are sole Debenture Holders and Preferential Debts are discharged. 

(Heading as in Form No . 579.) 

(Formal parts as in Form No. 576) on the hearing of an application 
on the part of the Plaintiff(s) that an order be made in the terms of the 
Minutes annexed hereto. 

Dated the.day of., 19.... 

This Summons was taken out by.of.Solicitors 

for the Plaintiff(s). 

To 

The Defendant and to Messrs 

.its Solicitors and - 

to. (w) the Receiver 

appointed in this Action. j 


Minutes of Proposed Order. 

Upon the Application of the Plaintiff(s) by Summons dated., 

19... And Upon Hearing the Solicitors for the Plaintiffs for the Defendant 

and for.the Receiver appointed in this Action by Order 

dated.. 19... And Upon Reading the said Order the Master's 

Certificate (endorsed thereon) dated. . 19..., the Master's 

Certificate dated.. 19... (allowing the said Receiver's. 

Account) (if this be the case) and an Affidavit of.filed.. 

19... (This Affidavit should be by an Officer of the Company and if the 
Preferential Debts have been paid by the Receiver or in the case of there being 
no Preferential Debts at the time of the appointment of the Receiver such 
Officer should depose accordingly). 

And It Appearing from the said Affidavit of.that the 

Plaintiff(s) is the registered holder of all the outstanding Mortgage Deben¬ 
tures (or as may be) of the Defendant Company And It Also Appearing 

from the said Affidavit [or the said Affidavit of.] that all 

debts and liabilities of the Defendant Company which under Sections 
94 and 319 of the Companies Act, 1948 are payable in priority to the 
moneys secured by the said Mortgage Debentures (or as may be) have 
been discharged. 

[And the Plaintiff(s) the Defendant Company and the said. 

by their respective Solicitors consenting to this Order] 

It Is Ordered that the said.be discharged without passing 

any [further] Account 

And It Is Ordered that the Guarantee dated.. 19..., 

entered into by the said.with.as his sureties 

be vacated 

And It Is Ordered that all further proceedings in this Action be stayed. 


(tv) As the minutes provide for the discharge of the Receiver he is made a 
Respondent to the Summons so that he is before the Court and in a position to consent. * 


C.F. via 


ax 
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602* 

ORDER for discharge of Receiver and stay of Action before the Master has 
made his Certificate under the Judgment, on ground that Plaintiffs) 
are sole Debenture Holders and Preferential Debts are discharged. 

(Heading as in Form No. 579.) 

Upon the Application of the Plaintiff (s) by Summons dated., 19... 

And Upon Hearing etc. And Upon Reading the Order dated., 

19..., the Judgment dated.. 19..., and an Affidavit of 

.filed.. 19... 

And It Appearing from the said Affidavit of.that the 

Plaintiff(s) are the registered holders of all the outstanding Mortgage 
Debentures issued by the Defendant Company And It Appearing from 
the said Affidavit that all the debts and liabilities of the Defendant 
Company which under Sections 94 and 319 of the Companies Act, 1948, 
are payable in priority to the moneys secured by the said Mortgage 
Debentures have been discharged. 

[And the Plaintiff(s) by their Counsel and the Defendants and the 

said.the Receiver by their respective Solicitors consenting 

to this Order] 

It Is Ordered that the said.be discharged without passing 

any Account 

And It Is Ordered that the Guarantee dated., 19..., 

entered into by the said.together with the. 

Insurance Company, Limited as his sureties be vacated 

And It Is Ordered that all further proceedings in this Action be stayed. 


603. 

SUMMONS for Further Consideration, with Minutes of proposed Order (a). 

(Heading as in Forms Nos. 548-554.) 

(Formal parts as in Form No. 576) on the hearing of an application on 
the part of the above-named Plaintiff that this Action the further con¬ 
sideration whereof was adjourned by the Judgment dated the.. 

19..., may be heard on further consideration and that (if any Order other 
than an Order founded simply on the facts stated in the Master's Certificate 
or Certificates, is required, or if it is desired to vary the Certificate, the 
Summons should specifically mention it; otherwise the Summons will he as 
follows :) an order may be made in the terms of the minutes annexed 
hereto. 

Dated (etc., as in Form No. 576). 

Minutes of Proposed Order. 

to 

(The Forms Nos . 604-606 can easily be adapted for the Minutes of 
Order which must be annexed to the Summons.) 


(a) See Practice and Procedure, pp. 615 and 620, ante. 
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604. 

ORDER on Further Consideration for payment of costs and balance in 
Receiver’s hands to Plaintiff* a sole Debenture Holder* there being no 
further assets. 

( Heading as in Form No. 579.) 

Upon the Application of the Plaintiff by Summons dated.19... 

for the further consideration of this Action adjourned by the Judgment 

dated.. 19... And Upon Hearing, etc . And Upon Reading, etc . 

And It Appearing from the said Affidavit of.that since 

the passing of his First and Second Accounts as such Receiver he has not 
possessed received or got in any part of the debts due and owing or other 
assets property or effects belonging to the Defendant Company 

And It Appearing from the said Affidavit of.that there 

are no outstanding assets of any kind or description belonging to the 
Defendant Company and that there are no preferential debts 

It Is Ordered that the said.be discharged as such Receiver 

without passing any further Account 

And the remuneration of the said.as such Receiver having 

been fixed at the sum of £ .being deducted from the sum of £ . 

the balance found due from the said.as such Receiver by 

the Master's said Certificate dated.. 19..leaving the sum of £ . 

in his hands which sum being insufficient for the payment in full to the 
Plaintiff of the amount found due to him by the Master's said Certificate 

dated.. 19... It Is Ordered that it be referred to the Taxing Master 

to tax as between Solicitor and Client the costs of the Plaintiff of this Action 

And It Is Ordered that the said.do out of the said sum 

of £ .pay the said costs when taxed and do pay the residue of the 

said sum to the Plaintiff on account of the amount found due to him as 
aforesaid 

And Thereupon It Is Ordered that the Guarantee dated.. 19..., 

entered into by the said.together with the. 

Assurance Society Limited as his sureties be vacated. 


605. 

ORDER on Further Consideration lor distribution of Funds in Court and 
discharge ol Receiver (b). 

(Heading as in Form No. 579.) 

Upon the Application of the Plaintiff by Summons dated. 

19..., for the further consideration of this Action and adjourned by the 

Judgment dated.. 19... And Upon Hearing, etc. And Upon 

Reading, etc. 

And It Appearing from the said Affidavit of.the Receiver 

and Manager appointed in this Action by the said Order dated.. 19... 

that all the property and assets of the Defendant Company capable of 
realisation have been got in and realised and that since the date of his 
last Account as such Receiver and Manager he has received a further 

sum of £ .which being added to the balance of £ .by the 

Master's said Certificate dated.. 19..., found to be due from 

him amounts to the sum of £ .and that he has paid or is entitled 

to be allowed sums to the amount of £ .which being deducted from 

the said sum of £ .leaves a balance of £. 


(6) See Practice and Procedure, p. 620, ante. 































644 Debenture Holders* Actions [VoLVIA 

It Is Ordered that the said.».be discharged from his office 

of Receiver without passing any further Account. 

And It Is Ordered that he do lodge the said sum of £ .in Court 

to the credit of this Action as directed in the Lodgment part of the 
Lodgment and Payment Schedule hereto 

And upon such lodgment being made It Is Ordered that the [Guarantee 


or Undertaking] dated.19.. .entered into by the said. 

together with the.Society, Limited as his sureties be vacated 


And It Is Ordered that it be referred to the Taxing Master to tax as 
between Solicitor and Client the costs of the Plaintiff of this Action 
And It Is Ordered that the funds in Court and the funds to be lodged 
as aforesaid be dealt with as directed in the Payment part of the said 
Schedule. 

Lodgment and Payment Schedule. 

In the High Court of Justice 
Chancery Division 

.day of.. 19... 

Re . Limited . v. The Company. 

19... No. 

Ledger Credit.—As above. 


I.— Lodgment. 


Particulars of Funds to be 
lodged to the Account of the 
Accountant-General. 

Person to make the 

Amounts. 

Lodgment. 

Money. 

Securities. 



£ 

s. 

* 

£ 

s. 

d. 

Cash 

. the Re- 

hi 

5 

IO 




ceiver. 






II.— Payment. 


Funds to be dealt with.—(a) Funds in Court £10 cash, £1,000 money 

on deposit. 

8 (b) Funds to be lodged as above. 


Particulars of Payments, Trans¬ 
fers or other Operations to be 
carried out by the Accountant- 
General. 

Payees, Transferees or Titles of 
Separate Accounts. 

Amounts. 

Money. 

Securities. 

Out of funds and any 
interest 

Pay costs to be taxed 
under this Order 

Pay proportion of the 
profits of the Defendant 
Company due to the 

estate of. 

deceased the amount to 
be verified by affidavit 
of the Receiver 

. executors 

of the Will of. 

£ 

s . 

d. 

£ 

». 

d. 

all of ..Lon- 

don, N.W.3 
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606 . 

ORDER on Further Consideration for payment of final dividend, costs, etc. 

{Heading as in Form No. 579.) 

Upon The Application of the Plaintiffs, etc. And Upon Hearing, etc. 
And Upon Reading, etc. 

And It Appearing from the said Affidavit of.filed.. 19..., 

and the Exhibit therein referred to and the said Affidavit of. 

filed.. 19..., that all the property and assets of the Defendant 

Company capable of .realisation have been got in and realised 

(a) And It Appearing from the said Account marked “.” 

exhibited to the said Affidavit of.that the said 

.has since the.. 19... (the date up to which he has ac¬ 
counted) received sums to the amount of £.and that he has paid or is 

entitled to be allowed sums to the amount of £.leaving a balance 

due to [from] him of £ .on that account which sum of £ .being 

added to [deducted from] the sum of £. (being the amount found 

due to [from] the said.by the Master’s Certificate dated 

.. 19...) leaves an ultimate balance due to [from] him of £. 

(If the Receiver’s account is to be passed after the order is passed and 
entered omit this paragraph and include (b) below) 

And It Appearing that the funds in Court [and the funds (if any) to 
be lodged under this Order] will be insufficient after payment thereout 
of the costs charges and expenses and other sums by this Order directed 
to be paid thereout to pay in full the balance due to the holders of 
[Registered and Secured Notes (or as may be )] of the Defendant Company 

named in the First Schedule to the Master’s said Certificate dated., 19..., 

in respect of the principal moneys and premiums and interest payable in 
respect of such [Notes] 

It Is Ordered that.the Receiver and Manager appointed 


in this Action be discharged 

(b) And It Is Ordered that the said.do forthwith lodge 

at the Chambers of the Judge his.and final Account as 


such Receiver and Manager and do lodge the balance (if any) which 
may be certified to be due from him on passing his [Ninth and Tenth 
(or as may be )2 and final Accounts in Court as directed in the Lodgment 
part of the Lodgment and Payment Schedule hereto. (If the Receiver’s 
account is passed before the order is made omit this paragraph and include 
(a) above) 

And upon such lodgment being made or upon it being certified that 

nothing is due from the said.on passing his said Accounts 

It Is Ordered that the [Guarantee or Undertaking] dated.. 19..., 

entered into by the said...together with The. 

Insurance Company, Limited as his sureties be vacated 

And It Is Ordered that it be referred to the Taxing Master to tax 
as between Solicitor and Client First the costs of the Plaintiffs and of 

the Defendants.Corporation, Limited (the Trustees of the 

above-mentioned Trust Deed) of this Action including in the costs of the 
Plaintiffs any charges and expenses properly incurred by them of and 
incidental to this action and arising thereout and in relation to the 
realisation and getting in or attempted realisation and getting in of the 
properties and assets or reputed assets of the Defendant Company and 
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not already taxed or allowed and including in the costs of the Defendants 

The.Corporation, Limited any charges and expenses properly 

incurred by them as Trustees of the said Trust Deed beyond their costs 
of the Action not already taxed and allowed and secondly the costs of 

the Defendants The.Corporation, Limited of and incidental 

to the preparation and execution of the said Trust Deed and the issue of 
the said Registered and Secured Notes 

And It Is Ordered that the funds in Court and to be lodged be dealt 
with as directed in the Payment part of the said Lodgment and Payment 

Schedule hereto the payment to the several holders of the. 

Registered and Secured Notes named in the First Schedule of the Master’s 

said Certificate dated.. 19..., being a third and final dividend in 

respect of the principal sums and premium and interest (if any) found due 
to such persons or their transferees respectively in proportion to the 

amounts thereby certified to be due to them and the sum of £ . 

therein directed to be paid to Messrs.the Solicitors for the 

Defendant Company being paid for their costs of attendance in this 
Action and their assistance in the realisation of the assets of the Defendant 
Company 

And the parties are to be at liberty to apply. 


Lodgment and Payment Schedule. 

In the High Court of Justice 
Chancery Division 

.day of.. 19... 

Re .Limited .Trust Limited 

v. The Company 

19... No. 

Ledger Credit.—As above. 


1 .— Lodgment . 


Particulars of Funds to be 
lodged to the Account of the 
Accountant-General. 

Person to make the Lodgment. 

Amounts. 

Money. 

Securities. 

Balance in hands of 

. the Re- 

1 

5. 

d. 

C 

s. 

d. 

Receiver and Manager 
(where order follows (a) 
above) 

or 

Balance (if any) found 
due on passing his 
[ninth and tenth ] and 
final accounts as Re¬ 
ceiver and Manager 
(where order follows (b) 
above) 

ceiver and Manager 

n 
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II .—Payment 

Funds in Court and to be dealt with .—£ . Money on deposit 

£. .3 \% Conversion Stock 

Funds to be lodged as above. 


Particulars of Payments, Trans* 

fers or other Operations to be Payees, Transferees, or Titles of 
carried out by the Accountant* Separate Accounts. 

General. 


Sell Conversion Stock 
Out of proceeds, money 
on deposit to be lodged 
(if any) and any interest 
Pay balance due to Re¬ 
ceiver and Manager 
[where order follows (a), 
p. 645 ante) 
or 

Pay balance (if any) due .the Receiver 

to Receiver and Man- of. 

ager on passing his 
[ninth, tenth J and final 
accounts [where order 
follows (b), p. 645 ante 

Pay remuneration of The Defendants the 

Trustees for [Note- . Corpor- 

holders ] (amount to be ation, Limited, of 

verified by affidavit) . 

Pay costs to be taxed 
under this Order 

Pay costs of Defendant Messrs.of 

Company [the 


Upon production of a 

certificate of. 

a member of the firm 

of Messrs.(the 

Solicitors for the Plain¬ 
tiffs) that the respec¬ 
tive [Notes] held by 
the under-mentioned 
[Noteholders ] have 
been indorsed with a 
Memorandum that a 
[third and final divi¬ 
dend in satisfaction of 
principal, premium and 
interest has been paid 
in respect of the 
amounts of Notes for 
which such respective 
Notes were issued ] 

Out of the residue of the 
said funds (if sufficient) 
Pay to the persons 
named in the Second 
Column the amounts of 
[Principal and Pre¬ 
mium] set opposite to 
their names in this 
column amounting in 


lessrs.of 

. [the 

Solicitors for the Defen¬ 
dant Company) 
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II.— Payment. —(continued). 


Particulars of Payments, Trans¬ 
fect or other Operations to be 
carried out by the Accountant- 
General. 


the aggregate to £ . 

Principal and £ . 

Premium and pay ulti¬ 
mate residue of funds 
to the said persons rate- 
ably in proportion to 
the amounts of principal 
so set forth on account 
of interest thereon at 

the rate of.per cent. 

per annum from. 

(1) £ .principal 

£ ..premium 

(2) (Here follow similar 
particulars in regard to 
the other payees) 

If the residue of the said 
funds is insufficient to 
pay the said amounts of 
[principal and pre¬ 
mium ] 

Pay same to the said per¬ 
sons respectively, rate- 
ably in proportion to 
the said amounts of 
[principal and pre¬ 
mium] 


Payees, Transferees, or Titles of 
Separate Accounts. 


. Company, 

Limited of ( address) 
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3. Register of Transfer of Debentures and 
Indorsement of Bearer Debentures. 
(Order 51 A) 

The Receiver’s Register. —When a register is directed to be kept, and 
it is not the practice to give such directions where there are only a few 
debentures, the Receiver, upon production of proper evidence by any 
person entitled by virtue of any transfer or transmission, must register 
the transfer or transmission of title in his register (rule 1 (a)), which is 
called the Receiver's Register. But unless the due execution of the 
transfer is proved by affidavit the Receiver must first send, by prepaid 
letter, to the registered debenture holder a notice of his intention to 
register the transfer and unless the Receiver hears from the registered 
holder to the contrary within a time to be stated in the notice no transfer 
shall be registered until that time has expired (rule 1 (b)). Upon regis¬ 
tration the Receiver must indorse a memorandum on the debentures or 
debenture stock certificates containing a reference to the action and to 
the order appointing him (rule I (c)). Any person aggrieved (as to 
which see note (3) on p. 203, ante) may apply by summons in the action, 
served in the first instance on the plaintiff or other party having the 
conduct of the action, but the Court or a Judge may direct service on any 
other person appearing to be interested (rule 1 (d)). 

Entries in the register, verified by affidavit, are prima facie evidence 
in all proceedings of the transfers and transmissions so entered, and are 
to be accepted for the purpose of any distribution of assets notwith¬ 
standing that the transfer or transmission may have taken place after 
the certificate in the action (rule 2). 

Bearer Debentures and Debenture Stock Certificates.— By rule 3, the title 
of the bearer of bearer debentures and of debenture stock certificates to 
bearer will, in the absence of notice of any defect in title, and notwith¬ 
standing judgment in the action and notwithstanding that a certificate has 
been made certifying the holder, be recognised without further evidence 
of such title than production of the debenture or stock certificate together 
with a certificate by the person actually producing the same identifying 
the debentures or debenture stock so produced and certifying the name 
and address of the holder thereof. 

Upon their production in Chambers a notice must be indorsed on the 
debenture or stock certificate that the person so certified has been noted 
in the Chambers of the Judge as the present holder ; and that he will 
on payment of any dividend be named to receive it on production of the 
debenture or debenture stock certificate, unless in the meantime a new 
holder has been certified, etc., to be the holder as described above. It 
is the duty of the plaintiff's solicitor to indorse, or cause to be indorsed, 
the above-mentioned notice, and to preserve the certificate, and he must 
also preserve a record of the names and addresses of the persons pro¬ 
ducing the debentures or debenture stock certificates, with all unpaid 
interest coupons, and of the particulars of the debentures or debenture 
stock certificates produced, and, if required, to verify the record by 
affidavit (rule 3). 
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Before payments are made, the debenture or debenture stock certifi¬ 
cate in respect of which the payment is claimed must be produced to the 
plaintiff's solicitor (or to such other person as the Court may direct) to 
be indorsed by him with a memorandum of the payment. The plaintiff's 
solicitor must, after indorsing this memorandum, furnish the Accountant- 
General with a signed certificate of such indorsement before payment 
will be made, unless the Court or Judge for sufficient reason dispense 
with a signed certificate and direct payment to be made without its 
production (rule 4). 


PRACTICE AND PROCEDURE. 




Note : The short title of the action only is 

, required in the following forms (see heading 
to Form No. 607), with the exception of the 
Summons and the Affidavit referred to in 
(iv), (v) and (ix) below. 

The Forms applicable are :— 

(i) Notice of intention to register a 
transfer of Registered Debentures 
or Registered Debenture Stock 
(Order 51A, r. 1 (b)). 

Note: Before registering any transfer the 
Receiver must, unless due execution of the 
transfer has been proved by affidavit, give 
notice by prepaid letter to the registered 
holder at his registered address. The time 
to be stated in the last paragraph of the 
Notice must in no case be less than 7 days 
after a reply from the registered holder 
would in the ordinary course of post reach 
the Receiver if the registered holder had 
replied to the notice on the day following 
the day when in the ordinary course of post 
the notice would have been delivered at the 
place to which it was addressed. 

(ii) Receiver's Register of Transfers 
(Order 51A, r. 1). 

(iii) Memorandum of transfer or other 
transmission to be indorsed on 
registered Debentures or registered 
Debenture Stock certificates (Order 
51A, rule 1 (a)). 

(iv) Receiver’s Affidavit verifying his 
Register (Order 51 A, rule 2). 

Notes: (1) An office copy of the affidavit must 
be obtained. 
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No. 


Steps to be Taken. 


H 

8 . 


W 

8° 

I 55 

<s a 

0 01 

Fee. 

9 

5 s 








« 

10 to 

« o 


(2) If in any case the Receiver has 
refused registration the particulars and his 
reasons should be set out in a final para¬ 
graph to the affidavit. 


' (v) Summons by person aggrieved for 
rectification of Receiver's Register 
(Order 51A, rule 1 (d)). 


611 


2 


5h 


12 


Note ; Any person aggrieved by anything done 
under O. 51A, r. 1 or omitted to be done by 
the Receiver may apply by summons in the 
action, which is served in the first instance 
only on the plaintiff or other person having 
the conduct of the action. The Master may 
direct service of the summons or notice of 
the application upon any other person ap¬ 
pearing to be interested, and if an order as 
to costs is asked for against a person 
alleged to be wrongly registered, service on 
such person will always be directed. There 
is jurisdiction on such an application to 
decide any question relating to title, or any 
question which it is necessary or expedient 
to decide for the rectification of the register, 
and there is _ full discretion as to costs 
(O. 51 A, r. 1 (d) ). The application should 
be supported by affidavit setting out the 
facts and an office copy of the affidavit must 
be obtained. For the practice on issuing 
applications see p. 615, ante. 


(vi) Certificate of person producing 
Bearer Debentures or Bearer De¬ 
benture Stock certificates as to 
ownership (Order 51 A, rule 3). 


612 


(vii) Certificate to be indorsed by 
Plaintiff's Solicitor on Bearer De¬ 
benture or on Bearer Debenture 
Stock certificates (Order 51 A, 
rule 3). 

(viii) Record of Bearer Debentures or 
Stock certificates produced (Order 
51 A, rule 3). 


613 

614 


(ix) Affidavit of Plaintiff's Solicitor 
verifying his record of Bearer 
Debentures or Bearer Debenture 
Stock certificates produced to him 
(Order 51A, rule 3). 

Note : An office copy of the affidavit must be 
obtained. 


615 


2 


2/6 


IOI 


1930. 
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No. 

Steps to be Taken. 

Precedent 

No. 

No. of Copies 

REQUIRED. 

£ 

1 0? * 

ojja 

«o 


(x) Memorandum to be indorsed by 
Plaintiff's Solicitor on each Bearer 
Debenture or Bearer Debenture 
Stock certificate of payment in 
respect thereof (Order 51 A, r. 4). 

616 





PRECEDENTS. 


607 . 


NOTICE of intention to register a Transfer of Registered Debentures or 
Registered Debenture Stock (c). 

In the High Court of Justice, 

Chancery Division, 19..., .... No. 

Group. 


In Re . Limited 

. v. The Company 

I, the undersigned.... of., the Receiver 

appointed in the above-mentioned Action by Order dated., 

19..., hereby give you notice that application has been made to me by 

.of.to register a Transfer to him of. 

registered Debentures of £ .each Nos.to.both inclusive 

[or the sum of £ .Registered Debenture Stock] in the above- 

mentioned Company all of which are now registered in-your name. 

And take further notice that unless I hear from you to the contrary 

on or before the.day of.. 19... (d) next such Transfer will 

thereupon be registered. 

Dated this.day of.. 19.... 

[Signature of Receiver.) 

To.of, etc. 

The registered holder of the above-mentioned Debentures [or Deben¬ 
ture Stock] to be transferred. 


(c) See Practice and Procedure, p. 650, ante. 

[d) See Practice and Procedure, note to (i), p. 650, ante. 
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009 . 

MEMORANDUM of Transfer or other transmission to be indorsed on 
Registered Debentures or Registered Debenture Stock Certificates. 

(Heading as in Form No. 607.) 

.of.has been registered in the above Action as 

proprietor of this Debenture {or the within mentioned sum of Debenture 

Stock] [pursuant to a Deed of Transfer dated the.day of 

.. 19 - 

or 

pursuant to an Order dated the.day of., 19..., made in 

(etc., inserting short title to the cause or matter) 

or 

as Executor of the Will of.deceased, Probate of which was 

granted on the.day of.. 19..., {or as Administrator 

of the Estate of.deceased, Letters of Administration to 

which Estate were granted on the.day of.. 19...] 

or 

pursuant to an Order dated the.day of.. 19..., made 

(etc., inserting short title) appointing him Trustee in the Bankruptcy of 


.Of.] 

Dated this.day of. 

.. 19- 


(Signature of Receiver.) 

* 

The Receiver appointed in the above- 
mentioned Action by Order dated 


.of.19.... 


610 . 

RECEIVER’S AFFIDAVIT verifying his Register (e). 

(Heading as in Forms Nos. 548-554.) 

I, .of.in the County of.[Chartered 

Accountant (or as may be)J make oath and say as follows : 

1. By an Order dated the.day of.. 19..., made in 

the above-mentioned Action I was appointed Receiver of (etc., following 
the terms of the order). 

2. The above-mentioned Action was commenced for the purpose of 
enforcing the Registered Debentures {or the Registered Debenture Stock] 
issued by the above-mentioned Company. 

3. On the.day of.. 19..., I was directed by [Mr. 

Justice. or Master.] to open and keep a Register 

of Transfers and other transmissions of Registered Debentures {or of 
Registered Debenture Stock] in the above-mentioned Company. 

4. Pursuant to the said directions I duly opened the Register which 
is now produced and shown to me marked “I have entered therein 
particulars of all Transfers and other transmissions of Registered Deben¬ 
tures [1 or of Registered Debenture Stock] which have been submitted to 


(e) See Practice and Procedure, p. 650, ante. 
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me for registration [except as hereinafter mentioned (If the Receiver has 
refused registration in any case the particulars and reasons should be set out 
in a final paragraph )]. 

5. Before registering any Transfer I sent a notice in the form set forth 
in the 1st Schedule hereto to the Registered Holder of the Debentures 
[or Debenture Stock] in question pursuant to and in accordance with 
the provisions of Order 51A, rule 1 (b) of the Rules of the Supreme 
Court, 1883, and at the same time satisfied myself that each Transfer 
was sufficiently stamped and appeared to be duly executed and otherwise 
in order. 

6. Upon registering every Transfer or other transmission I indorsed 
a Memorandum upon each Debenture [or Debenture Stock Certificate] 
containing a reference to the Action and to the Order appointing me 
Receiver as required by Order 51A, rule 1 (c) of the above-mentioned 
Rules. Each Memorandum so indorsed was in such part of the form set 
forth in the 2nd Schedule hereto as was appropriate to the case. 

Sworn, etc. 


The First Schedule. 

(Set out the Receiver’s notice of intention to register a Transfer as in 
Form No. 607, ante.) 


The Second Schedule. 

(Set out the Memorandum of Transfer or other Transmission to be 
indorsed on the Debenture (or Debenture Stock Certificates) by the Receiver 
as in Form No. 609, ante.) 


611 . 

SUMMONS by person aggrieved for Rectification ol Receiver’s Register 
under Order 51A, rule 1 (/). 

(Heading as in Forms Nos. 548-554.) 

Let the above-named Plaintiff (or other person having the conduct of 
the action and continue as in Form No. 576) on the hearing of an applica¬ 
tion on the part of.of.. for an order that the 

Receiver's Register of Transfers and transmissions of Debentures [or 

Debenture Stock (or as may be)] directed to be kept by.the 

Receiver appointed in this Action by order dated., 19..., be 

rectified [by removing therefrom the name of.of. 

as the holder of.Registered Debentures of £ .each 

numbered.to.inclusive or by inserting therein the name of 

the Applicant as the holder of the Debenture Stock Certificate number 

.for the sum of £ .(or as the case may be)]. And that the 

costs of and incidental to this Application may be [provided for or paid 

by the said Receiver or by.. of.. whose name at 

present stands in the said Register as the holder of the said [Debentures 
or Debenture Stock] (or as the case may be)]. 

Dated (etc., as in Form No. 576). 


(/) See Practice and Procedure, p. 651, ante. 
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CERTIFICATE ol person producing Bearer Debentures or Bearer Debenture 
Stock Certificates as to ownership. 

{Heading as in Form No . 607.) 

I, the undersigned.. the person actually producing Bearer 

Debenture No.for. £ . [or Bearer Debenture 

Stock Certificates for. £ .] in the above-named Com¬ 

pany, do hereby Certify that I am the holder and the person entitled to 

receive payment thereof [or that.of.is the 

holder on whose behalf I produce the same]. 

Dated this.day of.. 19.... 

{Signature.) 

{Name in full.) 

{Address.) 

{Description.) 


613 . 

CERTIFICATE to be indorsed by Plaintiff’s Solicitor on Bearer Debenture 
or on Bearer Debenture Stock Certificate. 

{Heading as in Form No. 607.) 

(A) Before and for the Purpose of the General Certificate in the Action . 

Notice. 

.of {etc., add address and description) has been noted in the 

Chambers of the Judge as the present holder of this Bearer Debenture 
[or Bearer Debenture Stock Certificate]. (1) On Payment of any Divi¬ 
dend he will be named to receive such payment on production of this 
Debenture [or this Debenture Stock Certificate] unless in the meantime 
a new holder of this Debenture [or this Debenture Stock Certificate] has 
caused it to be produced to the Plaintiff's Solicitor and his name and 
address to be certified in manner aforesaid. If a new holder neglects such 
notification he may incur additional delay trouble and expense in obtaining 
payment. 

Dated this.day of.. 19.... 

{Signature and address of Plaintiff*s Solicitor.) 

(B) On any Change of Ownership after General Certificate in the Action . 

Notice. 

.of. v .has been noted in the Chambers of the 

Judge as the holder of this Bearer Debenture [or this Bearer Debenture 

Stock Certificate] in lieu of the above-named. {continue as in 

notice (A) above from (1) to the end). 

Dated this.day of.. 19.... 

(Signed.) 

Plaintiff’s Solicitor. 
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614 . 

RECORD of Bearer Debentures or Stock Certificates produced. 

(Heading as in Form No. 607.) 

Record of Bearer Debentures [or Bearer Debenture Stock Certificates] 
in the above Company which have been produced to the Plaintiff’s 
Solicitor. 


No. of 
Item. 

No. of Bearer 
Debenture [or 
Bearer Deben¬ 
ture Stock 
Certificate]. 

Name and Ad¬ 
dress of per¬ 
son actually 
producing the 
Debenture [or 
Debenture 
Stock Certifi¬ 
cate]. 

No. of Certi¬ 
ficate of Iden¬ 
tification. 

Name and Ad¬ 
dress of the 
holder of the 
Debenture [or 
Debenture 
Stock Certi¬ 
ficate] as cer¬ 
tified pursuant 
to Rule 3 . 

Capital 
Amount due. 

Amount of 
unpaid In¬ 
terest Coupon. 



1 



C d. 

\ 

i s. d. 


Plaintiff’s Solicitor. 
Address . 


615 . 

AFFIDAVIT of Plaintiff’s Solicitor verifying his record of Bearer Debentures 
or Bearer Debenture Stock Certificates produced to him. 

(Heading as in Forms Nos. 548-554.) 

I, .of.. Solicitor of the Supreme Court, 

make oath and say as follows : 

1. I am a member of the firm of.of the above address 

who are Solicitors for the Plaintiff in this action. 

Pursuant to Order 51A, rule 3 of the Rules of the Supreme Court, 1883, 
I have kept a record of all Bearer Debentures [or Bearer Debenture Stock 
Certificates] issued by the above-named Company which have been 
produced to me in this Action and of the names and addresses of the 
persons actually producing such Bearer Debentures [or Bearer Debenture 
Stock Certificates] and of the holders thereof respectively the Capital 
Sums due thereunder and Particulars of all unpaid interest coupons in 
respect thereof. Such record is now produced and shown to me marked 
“... ” and a true copy is set forth in the 1st Schedule hereto. 

2. I duly indorsed on each Bearer Debenture [or on each Bearer 
Debenture Stock Certificate] so produced to me as aforesaid a notice 
or notices in such of the forms set forth in the 2nd Schedule hereto as 
were appropriate. 

3- I have preserved all the Certificates of identification by the persons 

C.F. VIA 2 U 
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who actually produced to me such Bearer Debentures [or Bearer De¬ 
benture Stock Certificates] required by Rule 3 of Order 51A which are, 

numbered.to.both inclusive and are tied together in a bundle 

now produced and shown to me marked “ 


The First Schedule. 

(Set out the Record in Form No. 614, ante , kept by the Plaintiff*s Solicitor 
of Bearer Debentures or Bearer Debenture Stock Certificates produced to him 
since the Master's Certificate.) 

The Second Schedule. 

(Set out the Certificate , Form No. 613, ante (A or B as the case may be), 
indorsed by the Plaintiff's Solicitor on Bearer Debentures or Bearer Debenture 
Stock Certificates produced to him since the Master's Certificate.) 


616 . 

MEMORANDUM to be indorsed by Plaintiffs Solicitor on each Bearer 
Debenture [or Bearer Debenture Stock Certificate] of payment in 
respect thereof. 

(Heading as in Form No. 607.) 

Memorandum. 

Pursuant to an Order dated.of.. 19..., made 

in the above-mentioned Action a dividend of.shillings and. 

pence in the £ has been paid to the holder of this Bearer Debenture [or 
Bearer Debenture Stock Certificate]. 

Dated this.day of.. 19.... 

* Plaintiff's Solicitor, 

of, etc. 
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A 


ACCOUNTS 

enforcement of duty of company, etc., to render— 
affidavit of service of summons, [206], 232 

supporting originating summons, [207], 233, 234 
appearance, search for, [206] 

certificate of non-appearance to summons, [206], 233 
order on summons, [207, 208], 235 

originating summons, adjournment into Court, [207, 208] 
attendance at hearing, [207] 
issue of, [205, 206], 231, 232 
notice of appointment to hear, [206], 232 
service, [206] 

ACCOUNTS AND INQUIRIES 

affidavit in answer to, [613], 626—629 

ACT, 

meaning, in Order 53B, [4] 

ADJOURNMENT 

meetings, of, [337], 343 

ADVERTISEMENT 

committee of inspection, appointment of, [360], 373 
creditors, for, 57, 487 

matters to be stated in, [57 n.] 

where inquiry as to creditors ordered, [29], [30 n.], 57 
hearing, of (summons for scheme of arrangement and amalgamation), [99], 154, 
155 

liquidator, appointment of, [360], 373 

liquidator’s power to distribute assets on footing of, [544], 554 

meetings, of (scheme of arrangement), [94], 126, 127 

of day fixed for hearing of petition for reduction of capital, [28], 65 

AFFAIRS OF COMPANY 

investigation of. See Investigation of Affairs. 

AFFIDAVIT 

accounts and inquiries, in answer to, [613], 626—629 

application for extending time for delivering documents, [175], 181, 182 

inquiry into refusal to produce documents, etc., [177], 187 
rectification of register, [174], 179. 180 
relief for non-compliance with articles, [175], 183, 184 
chairman, of, verifying report of meetings (scheme of arrangement), [96], 134 
cross-examination of deponent on, [425], 450 
debt, in proof of, [32], 63 

director, application for leave to be, [194], 218, 219 

or secretary, by (restoration of name of company to register), [158], 
162, 163 
engrossment of, [8] 

extension of time to register documents, application for, [195 n.] 
fitness of liquidator, of, 371 

receiver, of, [580], 597 
in answer to inquiry as to creditors, [31], 59 
investigation of affairs, application for, [176], 185 
lost document, of, [477], 486 

petition for scheme of arrangement, supporting, [96], 148 
postage of notice of liquidator's meeting, of, [336], 342 

r ii 
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AFFIDAVIT— continued . 

proving compliance with directions, 472 

convening of meetings, [95]* [96 n.], 131, 132 
debts, [475 n., 476 n.] 

postage of notices of call on contributories, [5x0], 323 
service of notice convening company meeting, as to, [26], 49—52 

petition, as to (restoration of name to register), [158], 162 
shareholder, of, that he is legal holder of lost share certificate, [513], 533, 534 
solvency, as to, [197]* 223 

supporting application for convening meeting, 213—215 

to inspect register, etc., [189]. 209, 210 
originating summons for leave to convene meetings (scheme of 
arrangement), [92, 93], 1x5—123 
(scheme of arrangement and amalgamation), 
[98], 152,153 

petition for relief of officer or auditor, [165], 169—171 
under s. 210 of C.A., 1948...306—308 
summons for declaration of fraudulent preference, [423], 442 

invalidity of floating charge, [425], 449 
delivery of property to liquidator, [419]. 433. 434 
leave to disclaim, 469, 470 
removal of liquidator, 379 

to dispense with proof of negotiable instrument, [4791. 
488 

employ member of committee of inspection, 377 
value, as to, by valuer, [27], 52 
verifying list of creditors, [29], 56 

petition for restoration of name to register, [157], 161, 162 
to confirm capital reduction, [26], 41—48 
winding-up petitions, [261], 286, 287 

AGENT 

order for liberty for liquidator to employ, 408 

refusal to produce document or answer question. See Refusal of Officer or 
Agent. 

AGREEMENT 

liquidator, made by, order approving, 409 

ALTERATION OF OBJECTS 

petition to cancel, [15-20], 20, 21 

AMALGAMATION 

schemes of arrangement involving. See Scheme of Arrangement. 

with reconstruction and, 110—114. And see Scheme of 
Arrangement. 

ARRANGEMENT 

application by liquidator to make, [394], 403—408 

ARTICLES OF ASSOCIATION 

default by private company in complying with— 

affidavit supporting application for relief, [175], 183, 184 
interested person, application for relief by, [175 n.] 
originating notice of motion for relief, [175], 183 
memorandum and, petition to cancel substitution for deed of settlement, [15— 
20], 22, 23 

reduction of capital must be authorised by, [36 n.] 

ATTACHMENT 

liquidator, against— 

affidavit of service of order and notice of motion, [546], 559 
supporting motion for attachment, [546J, 558, 559 
notice of motion for attachment, [545, 546 n.], 558 
order for attachment, [546], 559, 560 

AUDITOR 

declaration as to misfeasance of, [431], 46x 
- negligence of, [164 n., 165 n.] 
petition for relief by. See Petition. 
representations of, application to prevent publication— 
affidavit supporting summons, [205] 

by whom made, [205 n.] 
originating summons, [204, 205], 230, 231 

[*i 
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AVOIDANCE 

dispositions of property, of. See Liquidator. 

B 

BANK BALANCE 

foreign bank, in, order vesting in liquidator, [422], 440 

BANK GUARANTEE 

debts of company, to pay, 48, 49 

BANKRUPTCY 

liquidator, of, [364 n.] * 

BILL OF EXCHANGE 

proof of debt in respect of, [478, 479], 488, 489 

BOARD OF TRADE 

inspectors appointed by. See Inspector. 

BUSINESS OF COMPANY 

application by liquidator to carry on, [393] 


C 

CALL 

contributories, on— 

advertisement of application for leave to make call, [509], 520, 521 
intended call, [507] 

order for service of summons by, [509], 520 
summons for leave to serve by, [508], 520 
affidavit proving posting notices of call, [510], 523 
committee of inspection, summoning meeting of, [507] 
document making, [509], 521 

filing of, [509] 
notice of call, service, [509] 
order for payment of, L510], 523, 524 
service, [510] 

giving leave to make, [509], 521 
summons for leave to make, [508], 518, 519 

affidavit, 519, 520 
service, [508] 

order for enforcement, [510], 521, 522 

affidavit, [510], 522, 523 
service, 510 

CANCELLATION 

alteration of objects, of. See Petition. 
capital redemption reserve fund, of, 75—79 
share premium account, 75—79 

variation of rights of class shareholders, [79—81], 82—86 

CAPITAL 


alterations of, proof required, [35 n.] 

excess, affidavit verifying petition for reduction where, 45, 46 
petition for return of, [25], 38—40 
lost, affidavit verifying petition for reduction where, 41—44 
petition for reduction of capital where, [25], 34—38 
meaning, where reference to “ reduction of capital,’* [24] 
reduction of, petition to confirm, 23 et seq. And see Petition ; Reduction of 
Capital. 


reserve funds, application to wipe out capital losses, [44 n.] 

uncalled, affidavit verifying petition for extinguishment or reduction of liability, 

47.48 

petition to extinguish or reduce liability in respect of, [25], 40,41 


CAPITAL REDEMPTION RESERVE FUND 

petitions to confirm reduction of, [74, 75], 75—79 
purpose for which to be set up, [74,75] 


CHANCERY DIVISION 

assignment of causes or matters in, [3] 


C 3 l 
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CHARGE 

applications to inspect copies of instruments creating— 
affidavit in support, [191] 

matters to be stated in, [191 n.] 
form of originating summons, 212 
who may apply, [191 n.] 
extension of time for registration, etc.— 
affidavit as to solvency, [197], 223 

supporting summons, [196, 197], 221—223 
orders extending time, etc., [197], 223—225 
summons, [196], 220, 221 

COMMENCEMENT OF PROCEEDINGS 

Chancery Division, generally, [4 n.] 

County Court, [12] 

High Court, [4] 

COMMISSION 

order for liberty for liquidator to pay, 410 

COMMITTEE OF INSPECTION 

absence of member of, [367 n.], 384 

advertisement of date for considering differences, [358], 371 
appointment, generally, [356, 357] 
constitution of, [357] 

convening meeting of, where return to be made to contributories, [512] 
death, etc., of member of, [367 n.] 
generally, [336 et seq .] 
meetings of, generally, [391] 

where call to be made on creditors, [507, 508] 
minutes of, return to contributories, 530 
notice convening meeting of, [391]* 397 
Official Receiver as, [391]. 397. 398 
order appointing, [359]. 37 2 

where Official Receiver continues as liquidator, 372, 373 
payments to members of, [357] 

power of attorney for appointment as member of, 373 
powers and duties, 389 et seq. 
purchase of assets of company by, [396], 411—413 
refusal to sanction certain acts, [391, 392] 
removal of member of— 

generally. [357], [367 n.] 
notice of meeting to remove, [367], 384 
remuneration of member of— 

sanction of Court for, generally, [363 n.] 
summons for leave to employ, [363], 377 

affidavit supporting, [363], 377, 378 
order on, [363], 378 

resignation of member of— 

leave of absence to member, [367], 384 
notice of resignation, [367], 384 
resolution of, fixing liquidator's remuneration, [361], 375 
vacancy in, meeting to fill— 

notice of meeting, [367, 368], 385 
order deferring summoning of meeting, [368], 385 
directing meetings, [368], 311 
that vacancy be not filled, [368], 385, 386 

COMPANIES COURT 

offices of, [4] 

Registrar, [4] 
use of phrase, [3 n,] 

COMPANY 

meaning, in Order 53B, [4] 

COMPROMISE 

application by liquidator to make, [394], 403—408 

CONSENT 

reduction of capital, to, by creditors, 49, 58 



Index 


Vol. VIA] 
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CONTRIBUTORIES 

calls on. See Call. 
defined, [501] 
distribution amongst— 

advertisement of notice of return, [513] 

Board of Trade, application to, for payable orders, [513] 
committee of inspection, convening meeting of, [512] 
minutes of, 530 

indemnity against wrong payment, [513], 534 

lost share certificate, affidavit by holder, [513], 533, 534 

memorandum of gazette notice, filing, [513] 

notice of intention to apply to Court to sanction return, [512], 530, 531 
return to contributories, [513] 
order declaring rights, [512], 529 

giving liberty to adjust rights, etc., [513], 532, 533 
practice and procedure, [511—313] 
summons for liberty to adjust rights, etc., [512], 531 

affidavit, [512, 513J, 531, 532 
to ascertain rights of shareholders, [511], 528 
affidavit in support, [51 ij, 528, 529 
proceedings on, [511, 512] 
list of See List of Contributories. 
meetings of. See Meetings 
payment of debts due by—■ 
orders for, [511], 526, 527 
summons to enforce, [510], 524, 525 

affidavit, [511], 525, 52G 
service, [511] 

COSTS 

order for liberty for liquidator to pay moneys on account of, 410 

COUNTY COURT 

commencement of proceedings, [12] 
costs and fees, [i 2 ] 
jurisdiction, generally, [3], [n] 

limit and modifications, [11] 
precedents, 12 et seq. 

explained, [12] 
procedure, [12J 
service, fi 2] 

COURT 

definition, in Companies Act, 1948...[3 n.] 
meaning, in Order 53B, [4] 

COURT MEETING. See Meetings. 

CREDITORS 

advertisement for, [477], 487 
application to pay class in full, [393 ] 
dividends to. See Dividends. 

inquiry as to, procedure where directed, [29—33], 54—64. And see Inquiry 
meetings of. See Meetings. [as to Creditors. 

notice to prove, [477]. 

scheme of arrangement with, 108—no. And see Scheme of Arrangement. 


D 


DEBENTURE 

application to remove restrictions on— 
affidavit in support, [178 n.] 
originating notice of motion, [177], 187 
powers of Court, [178 n.] 
who may apply, [178 n.] 

certificates, application for delivery of, [193], 215—217 
declaration of invalidity for want of registration, [416], [426], 451 
directors' holdings, application to inspect register of— 
affidavit supporting application, [190] 

contents, [190 n., 191 n.] 
form of originating summons, [190], 211, 212 
restrictions which may be imposed on, [177 n., 178 n.] 
trust deed for securing, application for copy of, [191, I9 2 l 

[5] 
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DEBENTURE HOLDERS . 

applications to inspect register of— 
affidavit in support, [192] 

contents of, [192 n.] 

form of originating summons, [191* 192], 212, 213 
application to summon meeting of— 

affidavit supporting summons, [202 n., 203 n.] 
originating summons, [202], 229 
proxy form to be used at meeting of, [94], 129—131 

DEBENTURE HOLDERS’ ACTIONS 

actions which may be brought, [571] 
borrow, application for leave to— 
generally, [616] 
summons, [616], 635 
order, [616, 617], 635, 636 
commencement of proceedings, generally, [572, 573] 
conclusion of proceedings, [608] 
continuance of receiver as manager, application for— 
generally, [616] 
order, [616], 635 
summons, [616], 634 
debentures, proceedings to enforce— 
defences, 593 —595 
generally, [575, 576] 
indorsement of claim, forms of, 590, 591 
judgment in default of appearance, 603, 604 
defence, 604, 606 

notice of motion, forms of, 595, 596 
hearing, [579] 
issue of, [578] 
leave to serve, [578] 
service and stamping, [579] 
receiver and manager, affidavit of fitness of, [580], 597 

supporting motion for, 596, 597 
judgments appointing, [584, 585], 599—*603 
notice of appointment of, [580, 581] 

motion for appointment of, [578], 595, 5^ 
orders appointing, [583, 584], 597—599 
statements of claim, 591—593 
trust deed, defence by trustees of, 595 
writ of summons, forms of heading for, 587—589 
issue of, [577] 
service, [577, 578] 
directions, etc., application for— 
generally, [615, 616] 
summons, general form, 632—634 
discharge of receiver, application for— 
generally, [620] 
order, [620], 642 
summons, [620] 641 
further consideration— 
generally, [608] 
summons for, [620, 622], 642 
orders on, [622], 643—648 
generally, [571] 
indorsement of claim, [573] 
leave to commence or continue proceedings— 
generally, [571] 
parties, [571, 572] 

preferential payments, application as to— 
generally, [618 n., 619 n.] 
order of payment where assets deficient, [619 n.] 
priority payment, for, [620], 639, 640 
summons for directions, [620], 639 
wages or salaries, [6x9 n.] 
proceedings after judgment, 607 et seq. 
generally, [573] 
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DBBEHTDBB HOLDERS’ ACTIONS— continued. 
receiver (and manager), appointment of, [573] 
receiver's accounts and remuneration, [608] 
sell, application for leave to— 
generally, [617, 618] 
orders, 636, 637, 638 

summons for leave to confirm conditional contracts, [618], 637, 638 
employ adviser, [618], 639 
sell, [617]. 636 

summons, issue of, by receiver, [615] 

affidavit, [615] 
hearing, [615] 
order, [615] 

summons to proceed on judgment or order— 
affidavit as to assets, [609] 

in answer to accounts and inquiries, [613], 626—629 
certificate verifying judgment or order, [609], 621 
forms of summons, 622 
hearing of summons, [609, 610] 
issue of summons, [609] 
lodging copy of judgment or order, [609] 
master's certificate, [608], 629—632 

attendance on signing, [614] 
to settle, [614] 
variation of, [614] 

notice of judgment, affidavit of service of, [613], 625 

to debenture-holders, [612, 613], 624, 625 
production of debentures in chambers, [612] 
security of receiver, certificate of completion of, [611], 624 
notes on, [610, 611] 
order dispensing with, [610], 623, 624 
summons dispensing with, [609], 622 
statement of affairs, lodging copy of, [611, 612] 
title of proceedings, [571] 

transfer and indorsement of debentures. See Register of Transfers. 
winding-up, in case of— 
generally, [574 n.] 

summons to commence proceedings, [574], 585. 586 

affidavit, [575]. 5 & 6 , 587 
continue proceedings, [574], 586 


DEBT 

contributories, due by, enforcement of payment. See Contributories. 
proof of. See Proof of Debt. 

DEED OF SETTLEMENT 

petition to cancel substitution of memorandum and articles for, [15—20], 22, 23 


DEFAULT IN DELIVERING DOCUMENTS 

affidavit supporting application for extension of time, [175], 181, 182 
order extending time for delivery, [175], 183 

originating notice of motion for extending time for delivery, [175], 181 


DEFINITIONS 

;; Act," [4] 
company," [4], [242] 

" contributory," [501] 

" Court," [4] 

" inquiry," [4] 
judge," [4], [242] 
motion," [4] 

" officer," [164] 

" oppression," [303] 

“ person aggrieved," [203 n.] 
" petition, [4] 
prescribed," [242] 

" proceedings," [242] 

“ registered office/ 1 [239 n.l 
M registrar," [242] 


C 7 1 
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DEIINmOHS — continued. 

" sealed,” [242] 

“ summons/' [4] 

" taxing ofl6cer/' [242] 

delivery of documents to registrar 

default in. See Default in Delivering Documents . 

DIRECTIONS 

order for, on summons for scheme of arrangement and amalgamation, [99], 153, 
154 

DIRECTOR 

application for leave to be— 

affidavit supporting summons, [194], 218, 219 
summons, [193], 218 

declaration as to misfeasance of, [431], 459, 460 
representations of, application to prevent publication— 
affidavit supporting summons, [205] 

by whom made, [205 n.] 
originating summons, [204, 205], 230, 231 
shareholdings, etc., inspection of register. See Debenture ; Shares. 

DIRECTOR OF PUBLIC PROSECUTIONS 

order for liberty for liquidator to refer matter to, 410, 411 

DISCHARGE, 

liquidator, of, [360, 361], 374, 375. 

DISCLAIMER 

onerous property, of. See Onerous Property. 

DISCOUNT 

issue of shares at, petition to sanction, [87—89], 89, 90 
to be deducted on proving debts, [476 n.] 

DISCOVERY 

proceedings commenced by originating summons, in, [187] 

DISPOSITION OF PROPERTY 

avoidance of. See Liquidator. 

DISSOLUTION 

application to declare void— 

affidavit supporting notice of motion, [564] 

Treasury Solicitor, proving service on, [564 J 
notice of motion, [563, 564] 567 
order declaring void, [564, 565], 567 
application to defer date of— 
generally, [563 n.] 
order deferring, [563], 566 
summons for order deferring date, [563], 565 

affidavit, [563], 565, 566 

generally, [562] 

practice and procedure, [563—565] 

DISTRESS 

order giving leave to proceed with, [431], 461 

restraining person from proceeding with, [431], 461, 462 

DISTRIBUTION 

contributories, amongst. See Contributories. 

DISTRICT REGISTRY 

removal of proceedings to, [320], 322, 323 

DIVIDENDS 

creditors, to— 

authority to pay dividends to another, [485], 501 
certified list of proofs, [485], 499, 500 

special bank case, [485], 500, 301 

generally, [483, 484 n.] 


[8] 
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dividends— continued . 

creditors, to— continued . 

notice of dividend, form of, 498, 499 

generally, [484 n., 485 n.] 
intention to declare dividend, [483], 497 

final dividend, [483], 498 
practice and procedure, [483—485] 

DOCUMENTS 

applications for extension of time to register— 
affidavit supporting summons, [195 n.] 
summons, [194], 219, 220 

default in delivering to registrar. See Default in Delivering Documents. 
lost, affidavit of, [477], 486 

DURHAM CHANCERY COURT 

jurisdiction of, generally, [3] 
preamble to petition, 15 
proceedings in, [3 n.] 
title in winding-up proceedings, 252 
of proceedings, 13 
winding-up proceedings in, [239] 


E 

ENGROSSMENT 

documents, of, rules as to, [8] 

EQUITY OF REDEMPTION 

order for liberty for liquidator to surrender, 409, 410 

EVIDENCE 

capital, alterations of, proof required, [35 n.] 
companies proceedings, in, generally, [8] 
not to be sworn before presentation of petition, [16 n.] 
order for witness to attend after refusal to be sworn, 437 
shares, issues of, proof required, [33 n.] 

EXAMIN ATION. See Public Examination. 

EXCESS CAPITAL 

affidavit verifying petition for reduction where, 45, 46 
petition for return of, [25], 38—40 

EXECUTION 

order restraining person from proceeding with, [431], 462 

setting aside rights conferred on liquidator, [431], 463 

EXPERT 

affidavit by, 52, [52 n.] 

EXPUNGING PROOF OF DEBT. See Proof of Debt. 

F 

FIRM 

affidavit as to service of notice when secretary or registrar is, 50, 51 

FIRST MEETING. See Meetings. 

FLOATING CHARGE 

invalidity of, proceedings as to— 

cross-examination of deponent on affidavit, [425], 450 
declarations of validity or invalidity, [426], 450, 451 
generally, [416] 

practice and procedure, [425, 426] 

summons for declaration of invalidity, [425], 448, 449 

affidavit, [425], 449 

FRAUDULENT PREFERENCE 

affidavit supporting summons for declaration of, [423], 442 
generally, [415, 416] 

guarantor, of, declaration relating to, 448 
orders on summonses for declaration of, [425], 446—448 
practice and procedure, [423—425] 
summons for declaration that payment was, [423], 441 
hearing of, [424] 

third-party proceedings. [423, 424], 442—446 

[9] 
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FRAUDULENT TRADING 

affidavit supporting summons, filing of, [427] 
evidence, [428] 
generally, [416] 

hearing of summons, [427], [428] 

liability to conviction for, [428 n., 429 n.] 

order on summons for declaration of, [428, 429], 453, 454 

points of claim and defence, [427] 

for declaration, form of, 452, 453 
proceedings as to, practice and procedure, [426—429] 
service of summons, [427] 
summons for declaration of, [426], 451, 452 

FURNITURE 

order for liberty for liquidator to sell, 408 
FURTHER REPORT. See Public Examination. 


G 

GUARANTEE 

bank, to pay debts of company, 48, 49 
for security of liquidator, [543], 550—552 


HEARING 

companies' court, [8] 


H 


HIGH COURT 

jurisdiction vested in judges of, [3] 

Order 53B proceedings in— 

application of Rules of Supreme Court, [5] 
engrossments, [8] 
evidence, [8] 
hearing, [8] 

motion, applications by, [6] 

notice of meetings, [8, 9] 

office for commencement of proceedings, [4] 

orders, [11] 

originating motions, [10] 
summons, [10] 
petitions, [9, 10] 

applications by, [5] 
precedents, 12 et seq. 
records of proceedings, [11] 
service, [8] 

summons, applications by, [6—8] 
title of proceedings, [5] 


I 

INCOME TAX 

proof of debt, [476 n., 477 n.] 

INDEMNITY 

wrong payment, against, [513]. 534 

INDEX OF NAMES 

applications to inspect— 

• originating summons, affidavit supporting, £189], 209, 210 
form of, [189], 208 
order on, [189], 210, 211 

INQUIRIES 

accounts and, affidavit in answer to, [613], 626—629 

INQUIRY 

meaning, in Order 53B, [4] 

INQUIRY AS TO CREDITORS 

advertisement for creditors, [29], [30 n.], 57 
of day for hearing petition, 65 
affidavit in answer to inquiry, [31 j, 59 

particulars to be stated in, [59 n.] 
[10] 



Index 


Vol. VIA] 

OQUIKT AS TO CREDITORS— continued. 

affidavit in proof of debt ( [32], 63 

verifying list of creditors, [29], 56 
attendance before Registrar for adjudication, [32] 
certificate of Registrar as to result of inquiry, 63—63 
consent and duplicate receipt of creditor, [30], 58, 39 
list of claimants not appearing on list of creditors, [31], 62 

claims for larger amounts than stated in list of creditors, [31]* hi 
creditors, [29], 56, 57 
notice to creditors, [29], 38 

particulars to be stated in, [58 n.] 
to come in and prove, [32], 62 
order directing, [29], 55 
procedure where directed, [29—33], 54—64 

INSPECTION 

charges, instruments creating. See Charge. 
debenture-holders, register of. See Debenture Holders. 
index of names, of. See Index of Names. 
minutes, of. See Minutes. 

register of members, of. See Register of Members. 

shareholdings, etc. See Debenture ; Shares. 

INSPECTION OF BOOKS 

order for inspection, [546], 561 
summons for liberty to inspect, [546], 560 

affidavit, [546], 560, 561 

INSPECTOR 

Board of Trade— 

application by, to examine on oath— 

originating summons, [200, 201], 228 
statement in support of summons, [201], 228 
appointment, [175 n., 176 n.] 
certificate of, 186 

inspection of books, etc., by, [176 n.] 

INVALIDITY OF FLOATING CHARGE- See Floating Charge. 

INVESTIGATION OF AFFAIRS 

affidavit supporting application for, [176], 185 
inspectors, appointment by Board of Trade, [175 n., 176 n.] 
order declaring investigation necessary, [176], 185 
originating notice of motion asking for, [175], 184 

J 

JUDGE 

meaning, in Order 53B, [4] 
vesting of jurisdiction in, [3] 

JURISDICTION 

Courts, of, generally, [3] 

High Court, direction of Lord Chancellor, as to [3] 

L 

LANCASTER CHANCERY COURT 

adoption of winding-up Rules, [242] 
jurisdiction of, generally, [3] 
preamble to petition, 13 
proceedings in, [3 n.j 
title in winding-up proceedings, 232 
• of proceedings, 13 
winding-up proceedings in, [239] 

LEASE 

disclaimer of, by liquidator, [467 n.] 
notice of disclaimer of, 474 

order for liberty for liquidator to enter into, 409 

surrender, 409 

giving liberty to disclaim, 471, 472 

ufiTijut of mourns* 

wrong payment, against, [477], 486, 487 

[11] 
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LIBERTY TO APPLY 

application for— . 
order, [542]. 54 8 
summons, forms of, [542], 54 8 

LIMITED COMPANY A 

affidavit as to service of notice when secretary or registrar is, 50, 51 


LIQUIDATOR , r 

advertisement of appointment of, [360], 373 

date for considering differences* [ 35 8 J» 37 1 
affidavit of fitness of, [358], 371 
agents, order for liberty to employ, 408 
agreement, order approving, 409 
American lawyers' fees, order for liberty to pay, 410 
applications by— 

for leave to carry out various acts, [395 ]. 4 ° 8 — 4 11 

commence, etc., proceedings, [392], 398 , 399 

affidavit supporting, 388, 399 

nrH<»r on. 300 


purchase assets of company, [396, 3971 * 4 11 — 4*3 
to appoint solicitor to assist, [393]. 4 OI » 4° 2 
carry on business of company, [393]. 4 °°. 4 QI 
make compromise or arrangement, [394]. 403—408 • 

Official Receiver acting as committee of inspection, [391]* 397 . 39 <* 
pay any class of creditors in full, [393]. 4 ° 2 « 4°3 
appointment, advertisement, [360], 373 
generally, [356, 357] 
notice of, [360], 374 
practice and procedure, [358—361] 
precedents, 37°—375 _ -1 

transmission of order to Board of Trade, [359] 
assets, power to distribute on footing of advertisements, [ 5441 * 554 
attachment of. See Attachment. 
avoidance of dispositions of property, etc.—■ 
generally, [414] A .. _ 1 a 

order declaring payment void, [420], 436 
sanctioning payment, [420], 435 

transfers of shares, [420], 435 
validating contract, [420], 435 
practice and procedure, [419, 4 2 ?1 . 

summons for order that disposition valid, [419]. 434 * 435 
bankruptcy of, [364 n.] 

Commission, order for liberty to pay, 410 

consent of. to act, [358], 37 1 , . 

costs, order for liberty to pay moneys on account of, 410 


death of, [367 n.] , p , ^ 

declaration as to misfeasance of, [431]. 4 60 
delivery of property to— 

affidavit supporting summons for delivery, etc., [419]. 433 . 434 
dispute as to ownership, [419 n.] 
generally, [413. 4 r 4 ]. [ 4 l8 n.] 
notice requiring delivery, etc., [418], 432 
order for delivery, [419]. 434 
practice and procedure, [4*8, 419] 
service of order for delivery, [419] 
summons for delivery, etc., [419]. 433 
delivery of returns by, enforcement of— 
affidavit, [544]. 555 . 55 ^ 
order, [554], 55 ^ ^ ^ 

Director of Public Prosecutions, order for liberty to refer matter to, 410, 411 
discharge of, [360, 361], 374 . 375 

equity of redemption, order for liberty to surrender, 409. 410 

evidence by, [428 n.] 

furniture, order for liberty to sell, 408 


generally, [356 et seq .] 
indemnity against costs, [392], 400 
lease, order for liberty to enter into, 409 
surrender, 409 


[12] 
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LIQUIDATOR— continued. 

meetings summoned by. See Meeting. 

motion to discharge order appointing, [360, 361], 374 

order on, [361], 374, 375 

new, appointment of— 

generally, [367 n.], [543 n.] 
notice convening meeting, [366], 382, 383 
order for, [366], 383, 384, [543], 549, 550 
summons for, [366], 383 
Official Receiver as, [357] 

onerous property, disclaimer of. See Onerous Property. 
order appointing, [359]. 37 2 

power of attorney, order for liberty to execute, 410 
powers and duries, 389 et seq. 

private examination of persons after appointment of. See Private Examina 
tion. 

proceedings abroad, order for liberty to abstain from taking, 411 
provisional, application for appointment of, [264, 265], 293—295] 
rejection of proof by, [479], 489, 490 
release of— 

application for, [369], 388 
delivery of documents, etc., [370] 

dispensation in sending summary of receipts and payments, [369], 387 

effect of order for, [370 n.] 

form of, 388 

gazetting of, [370] 

generally, [357J 

notice of intention to apply for, [368, 369], 386, 387 
withholding of, appeal against, [369 n.] 
removal of— 

affidavit supporting summons for, [364], 379, 380 
costs, [365 n.] 

for failure to renew security, [364], 379, 380 
generally, [357], [364 n.], 

" on cause shown," [364, 365], 379, 381 
order for, [364, 365], 380, 381 

report of Official Receiver in support of summons, [364], 379 
summons for, [364], 378 
remuneration of— 

generally, [357], [361 n.], 

joint liquidators, [361 n.] 

order fixing, [363], 376, 377 

professional services, inclusion of, [362 n.] 

resolution of committee of inspection fixing, [361, 362], 375 

restrictions on acceptance of, [361 n., 362 n.] 

special circumstances, [363 n.] 

summons to fix, [362], 375 

statement in support, [362], 375, 376 
report by, in misfeasance proceedings, [430 n.] 
resignation of— 
generally, [357] 
memorandum of, [365], 381 
notice to Official Receiver, [365, 366], 382 
order for acceptance of, [366J, 382 
procedure, [365 n.] 
resolution agreeing to, [365], 381 
summons for order for acceptance of, [366], 382 
sale, order for liberty to proceed with, 409 
security of, form of guarantee, [543], 550—552 
undertaking, [543], 552 

for increased security, [544], 553 

generally, [359, 360] 
order reducing, [544], 553, 554 
vacating, [544], 554 

removal for failure to renew, [3G4], 379» 380 
stock, order for liberty to realise, 408 
summons for liberty to take action, 408 

to consider reports of first meeting, [358], 37° 

[ 13] 
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LIQUIDATOR — continued. 

undistributed and unclaimed moneys, payment into liquidation account, [545], 
vacancy caused by resignation of, [366 n.] [556~~5581 

vesting of property in— 

effect of vesting order, [423 n.] 
generally, [415] 

order vesting all company’s property, [422], 441 

credit balance in foreign bank, [422], 440 
patent rights, [422], 440, 441 
right to sue and recover monies, [422], 440 
shares, [422], 439, 440 
practice and procedure, [422, 423] 
summons for vesting order, [422], 439 

U5T OF CONTRIBUTORIES 

" A '* and “ B ” lists, [503 n., 504 n.] 

affidavit of postage of notices of appointment to settle list, [504], 515 
service of notice of final settlement of, [505], 515 
" contributory,” definition, [501] 
final settlement of, [504] 

certificate of, [505] 
liquidator’s duty to prepare, [503 n.] 
notice to persons placed on, [505] 
objections to inclusion in, [505 n.] 

Official Receiver, powers of, [503 n.] 

order dispensing with settlement of. [504], 514, 515 

giving liberty to postpone settlement, [504], 514 
rectifying register of members and varying, [506], 518 
to vary, [506], 517, 518 
preparation of provisional list, [503] 
provisional, filing of, [304] 
settlement of, generally, [502] 

practice and procedure, [503—506] 
summons to postpone, etc., settlement of, [504], 314 
vary, [505], 516 

affidavit, [506], 516, 517 
time and place for settlement, notice of, [504] 

LOST DOCUMENT 

affidavit of, [477], 486 

LOST SHARE CERTIFICATE. See Share Certificate. 


M 

MANAGEMENT OF COMPANY 

application for leave to take part in— 

affidavit supporting summons, [194]. 218, 219 
summons, [193]. 218 

MANAGER 

application for directions by— 

affidavit supporting summons, [201 n.] 

form and contents, [201 n.] 

orders, [202 n.] 

service, [201 n.] 

summons, [201], 229 

declaration as to misfeasance of, [431], 459 
enforcement of duty to make returns, etc.— 
affidavit of service of summons, [206], 232 

supporting originating summons, [207], 233, 234 
appearance, search for, [206] 

certificate of non-appearance to summons, [206], 233 
order on summons, [207, 208], 235 

originating summons, adjournment into Court, [207, 208] 
attendance at hearing, [207] 
issue of, [203, 206], 231, 232 
notice of appointment to hear, [206], 232 
service, [206] 

receiver and, appointment in debenture holders' action, [573]. And sea De¬ 
benture Holders* Actions. 

[ *4 ] 
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MEETINGS 

advertisement of (scheme of arrangement), [94], 126, 127 
affidavit of chairman verifying report of (scheme of arrangement), [96], 134 
proving convening of, [95,96 n.], 131,132 
application for convening— ( 

affidavit supporting application, 213—215 
form of originating summons, [192], 213 
order for meeting, [192 n.], 215 
chairman's report on (scheme of arrangement), [96], 133, 134 
Court meetings— 

notice convening, [335], 340 
power of Court to direct, generally, [333] 
first meetings— 

duty of Official Receiver in regard to, [333] 
extension of time for, application, [334] 

order for, [334], 339, 340 
failure of officers of company to attend, [333] 
notices and advertisement of, [333] 
order varying time for lodging proxies, [338, 339], 346 
purposes for which held, [333] 
report of result to Court, [333] 
summons to consider reports of, [358], 370 
time for holding, [333] 

holding of (scheme of arrangement), [94, 95 n.] 
liquidators' meetings— 

affidavit of postage of notices of meeting, [336], 342 

authority to deputy to act as chairman and use proxies, [336], 342, 343 

certificate to be indorsed on filed resolution, [337], 343 

general proxy, form of, 344, 345 

generally, [334] 

list of creditors or contributories, [337], 344 
memorandum of adjournment, [337], 343 
notice of adjourned meeting, [337], 343 

where summoned by liquidator, [335], 340, 341 
proceedings at, [336— 339] 
requisition, form of, [335], 341 

notice convening meeting on, [336], 341 
order as to costs of meeting, [336], 342 
special proxy, form of 345 
summoning, [335, 336] 

proof of, [336] 
notice of, generally, [8, 9] 

(scheme of arrangement), [94], 127, 128 
order to convene (scheme of arrangement), [94], 125 
originating summons for leave to convene, [92], 114 

affidavits, [92, 93]# ”5—123 
proxy, forms of (scheme of arrangement), [94], 129—131 
shareholders', where capital reduction proposed, [24, 25] 

MEMBERS. See Register of Members. 

MEMORANDUM OF ASSOCIATION 

alteration of conditions in, petition to cancel, [15—20], 21, 22 
articles and, petition to cancel substitution for deed of settlement, [15—20], 
22, 23 

MINUTES 

advertisement of registration of order and, 67, 68 
application to inspect or obtain copies— 
affidavit in support, [190] 

contents of, [190 n.] 
application, who may make, [190 n.] 
form of originating summons, 2x1 
order for delivery of copies, [190] 
approval of Court necessary to, [37 n.] 
forms of (reduction of capital), 68—74 
registration, effect, [67 n.] 

proof of, [35 n.] 

c.f. via [ 15 ] 
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misfeasance proceedings 

contributory, restriction on application by, [429 n.] 
declaration as to misfeasance of auditor, [431], 461 

director, [431], 459, 460 
liquidator, [431], 460 
manager, [431], 459 
promoter, [431], 459 

generally. [416, 417] 

notice of motion for misfeasance, [429]* 456 
officer or auditor, relief of, [430 n.] 

order for repayment of fees paid to de facto director, etc., [431], 458, 459 
points of claim, [430], 456, 457 
defence, [430], 457, 458 
practice and procedure, [429—431] 
report by Official Receiver or liquidator, [430 n.] 
summons for leave to bring, [429], 454 

misfeasance, [429], 454—456 

MORATORIUM 

scheme of arrangement for, 104—106. And see Schsmb op Arrangement. 

MOTION 

applications by, in proceedings regulated by Order 53B, [6] 
meaning, in Older 53B, [4] 
originating, generally, [10] 


N 


company, of, restoration to register. See Petition. 
striking off register, power of Registrar, [156] 

NEGLIGENCE 

officer or auditor, of, [164 n., 163 n.] 

NEGOTIABLE INSTRUMENTS 

proof of debt in respect of, [478, 479], 488, 489 
NEW LIQUIDATOR. And see Liquidator. 
order appointing, [543], 549, 550 

procedure, [543 n.] 

NOTICE 07 MOTION 

default in delivery of documents, [173], 181 

for relief for failure to comply with articles, [175], 183 

investigation of affairs, seeking, [173], 184 

issue, etc., in applications by originating motion. See Originating Motion. 
originating, under Order 33B, 14, 13 
rectification of register, [173], 178, 179 

refusal of officer or agent to produce documents, etc., [176], 185, 186 
removal of restrictions on shares or debentures, [177], 187 

0 

OATH 

application by Board of Trade inspector to examine on, [200, 201], 228 

OBJECTS 

alterations of, petition to cancel, [13—20], 20, 21 
OFFICER OF COMPANY 

negligence of, [164 n., 163 n.] 
petition for relief by. See Petition. 

refusal to produce document or answer question. See Refusal op Officer 
or Agent 

OFFICIAL RECEIVER 

appointment of special manager by, 323 et seq . And see Special Manager. 
as provisional liquidator, 327 et seq, 
duties of liquidator to, [389] 

duty to summon meetings of creditors and contributories, 333 et seq . And see 
Meetings. 
evidence by, [428 n.] 
further report of, [346] 
liquidator, as, [337] 

notice by, to person whose public examination ordered, [347], 352 

of application for transfer of winding-up proceedings, [319], 322 
powers as regards list of contributories, [503 n.] 

[16) 
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provisional liquidator, appointment as, [265], 294 

public examination and, [346] 

report by, in misfeasance proceedings, [430 n.] 

statement of affairs, preparation of, [327]. And see Statement of Affairs. 
winding-up order, duties with regard to, [267] 

ONEROUS PROPERTY 

disclaimer of-* 

affidavit proving compliance with directions, [466], 472 
copies of summons, supplying, [466] 
election by liquidator, [464 n.] 

notice to elect, 467 

extension of time, order for, [465], 468 

summons for, [464], 468 
form of disclaimer, 473 

filing of, [467 n.] 
generally, [463, 464] 
notice of disclaimer of lease, [467], 474 

intention to apply for leave to disclaim, [464], 468 
to interested parties, [466], 470, 471 
order excluding under-lease from interest, etc., 472, 473 
giving liberty to disclaim, [466], 461, 472 
practice and procedure, [464—467] 
statement of interest, [465], 468, 469 
summons for leave to disclaim, [465], 469 

affidavit, 469, 470 
hearing, [466] 

ORDER 

cancellation of variation of rights of shareholders, 86 
confirmation of variation of rights of shareholders, 86 
directing company to send copy of register of members, 210, 211 
extending time for delivering documents, [175], 183 
fixing date of hearing petition, 85 
meeting, for convening, [192 n.], 215 

on petition for reduction or cancellation of share premium account or capital 

redemption reserve fund, 78, 79 
relief of officer or auditor, [165], 171, 172 
to sanction scheme of arrangement, [97], 149—151 
procedure for obtaining, [11] 
rectification of register, for, [174], 180 
reduction of capital, confirming, [33], 66, 67 
registration, 67, 68 

notice of, [33 n., 34 n.] 

restoration of name of company to register, [158], 163, 164 
summons for directions, on (reduction of capital), 54—56 

ORDER 53B 

meaning of words used in, [4] 

proceedings regulated by, 3 et seq. And see High Court. 

ORIGINATING MOTION 

applications by— 

affidavit supporting notice of motion, [173] 

declaration that affairs of company ought to be investigated. See Inves¬ 
tigation of Affairs. 
filing of office copy order, [173] 

inquiry where officer or agent refuses to produce documents, etc. See 
Refusal of Officer or Agent. 
notice of motion, issue of, [172] 

service, [172 n., 173 n.] 
order, bespeaking, settling and passing, [173] 
practice and procedure, [172—178] 

rectification of register of members. See Rectification of Register. 
relief where default in complying with articles of association. See Articles 
of Association. 

delivering documents to registrar. See Default in 
Delivering Documents 

removal of restrictions on shares or debentures. See Shares ; Debenture. 
generally, [10] 

C.F. VIA 


[17] 
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ORIGINATING SUMMONS 

appearance not necessary, where, 13, 14 
applications by— 
discovery, [187] 
hearing, [188] 

practice and procedure, [188—208] 

under Order 53 B,[io] 

where appearance not necessary— 

acquisition, etc., of shares, applications relating to. See Shares. 
adjournment into Court, [188, 189] 

auditors*, etc. representations, as to. See Auditor ; Director. 
charge, extension of time for registering, etc. See Charge. 
debenture-holders' register, application to inspect. See Debenture- 
Holders. 

summoning of meeting of. See Debenture- 
Holders. 

directions, application by receiver or manager for. See Manager ; 
Receiver. 

director, application for leave to be. See Director. 
documents, extension of time for registering. See Documents. 
filing of affidavit, [188] 

notice of, [188] 

index of names, application to inspect. See Index of Names. 
inspector, application for power to examine on oath. See Inspector. 
issue of shares at discount, extension of time for. See Shares. 
summons, [188] 

meeting, application for convening. See Meetings. 
minutes, application to inspect. See Minutes. 
order on summons, [188] 

rectification of register, [189]. And see Rectification of Register. 
register, application to inspect. See Register of Members. 
of charges, application to inspect. See Charge. 

directors’ holdings of shares, etc., application to inspect. 
See Debentures ; Shares. 
service of summons, [188] 

share certificates or debentures, application for delivery. See De¬ 
bentures ; Shares. 

statement, application that company not bound to circulate. See 
Statement. 

where appearance required— 

making returns or rendering accounts, as to. See Accounts ; 
Manager ; Receiver ; Returns. 
meetings, for leave to convene (scheme of arrangement), [92), 114 
preparation of, and hearing, [10] 

P 

PARTNERSHIP. See Firm. 

PATENT RIGHTS 

order vesting in liquidator, [422], 440, 441 

PETITION 

applications by, in proceedings regulated by Order 53B, [5], 15 et seq . 
auditor or officer, relief of— 

affidavit supporting petition, [165], 169—171 

fines or penalties, relief where proceedings have been commenced for, 

[169 n -3 

form of petition, 166—169 
generally, [164] 

negligence, prosecutions for, [164 n., 165 n.] 

“ officer,” definition, [164] 
order on petition, bespeaking, [165] 
form of, 171, 172 
settling and passing, [165] • 
practice and procedure, [164, 165] 
presentation of petition, [164 n., 165 n.] 
service of petition, [164 n.], [165] 
setting down and hearing, [165] 

• . [HI 
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PETITION— continued. 

auditor or officer, relief of— continued. 

summons for directions, attendance, [165] 
form, 171 

issue and service, [165] 
cancellation of alteration of objects, etc.— 
affidavit as to service of notices, [18] 
application, persons entitled to make, [17 n.] 
classes of application, [15, 16] 
filing of affidavit in support, [18] 
forms of petition, 20—23 
hearing of petition, [18, 19] 
order, proceedings subsequent, to [19, 20] 
presentation of petition, [16, 17] 
service of petition, [17] 

summons for directions, issue and service, [18] 
order on, [18] 

time for application, [16 n.] 

cancellation of variation of rights of class shareholders— 
advertisement of hearing of petition, [81], 85 
affidavit in support of petition, filing, [80] 

form, 84 

fees, [80, 81] 
form of petition, 82—84 
generally, [79] 
hearing, [81 n.] 

order fixing date of hearing, [80, 8i], 85 
on hearing of petition, [81], 86 
practice and procedure, [80, 81] 
presentation of petition, [80 n.] 
service, [80] 

summons for directions, attendance, [80] 
form of, 84 
issue of, [80] 

confirmation of reduction of capital— 
advertisement for creditors, 57 

requirements, [30] 
of day fixed for hearing petition, 65 
hearing of petition, 65 
registration of order and minute, 67, 68 
affidavits as to service of notice of meeting, [26], 49—52 
value, [27], 52 

in answer to inquiry as to creditors, 59—61 
proof of debt, 63 
verifying petition, [26], 41—48 
bank guarantee to pay debts of company, 48, 49 
certificate of register as to result of inquiry, 63, 64 
class meetings to be held where necessary, [24, 25] 
consent and duplicate receipt of creditor, 58 
by creditors, form of, 49 
fee on presentation, [25], [26 n.] 
forms of petition, 34—41 
generally, [23, 24] 

inquiry as to creditors, procedure where directed, [29—33] 
list of claims by persons not appearing on list of creditors, 62 
larger than stated in list of creditors, 61 
creditors where inquiry ordered, 56, 57 

affidavit, 56 

matters to be stated in petition, [25 n., 26 n.] 
minute, forms of, where order made, 68—74 
notice to creditors, 58 

service of, [30] 
to come in and prove, 62 
order confirming reduction of capital, 66, 67 

on summons for directions, forms of, 54—56 
presentation of petition, fees, [25] 

notes on, [25 n., 26 n.] 

special resolution, passing of, before petition, [24] 

[ 19 ] 
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FirmOM— continued. 

confirmation of reduction of capital— continued. 

special resolution, passing of, forms of, 36, 37, 39 

requirements as to majority, [24 n.] 

summons for directions, attendance and subsequent proceedings, [28, 29] 
form of, 53. 54 
issue of, [27 n., 28 n.] 

confirmation of reduction of -share premium account or capital redemption 
reserve fund— 
generally, [74, 75] 
form of petition, 75—78 
order on petition, 78, 79 
practice and procedure, [75] 
engrossment of, [8] 

form of and procedure relating to, [9, 10] 
issue of shares at discount, to sanction— 
affidavits to be filed, [87], [87 n., 88 n.] 
fees, [87—89] 
form of petition, 89, 90 
general requirements, [86] 
hearing of petition, attendance at, [88] 
order on petition, 90 

attendance to bespeak, [88] 
settle, [89] 

practice and procedure, [87—89] 
presentation of petition, [87] 
resolution, form of, 89, 90 

maximum rate of discount to be stated, [87 n.] 
passing of, [87] 
meaning, in Order 53B, [4] 
officer, relief of. See auditor or officer, supra. 
preamble, 15 
presentation of, [9] 

relief under section 210 of C.A. 1948 . .. [302 et ssg]. And see under Winding- 
restoration of name of company to register— [up Proceedings. 

affidavit by director or secretary of company, [158], 162, 163 
of service of petition, [158], 162 
verifying petition, [157], 161, 162 
application for, generally, [156] 
filing of returns, etc., [159] 
form of petition 159-161 
- hearing of petition, [158] 
order, bespeaking, [158] 
form of, 163, 164 
* settling and passing, [158] 
practice and procedure, [156—159] 
presentation of petition, [156 n., 157 n.] 
service of petition, [156 n., 157 n., 157] 

scheme of arrangement, to sanction. See Scheme of Arrangement. 
summons for directions, when required, [9] 
winding-up. See Winding-up Proceedings. 

POWER OV ATTORNEY 

for appointment as member of committee of inspection, 373 
order for liberty for liquidator to execute, 4x0 

PRACTICE AND PROCEDURE 

companies court, generally, [8—xx] 

petition for relief by officers or auditors, [164, 165] 

restoration Of name of company to register, [156—159] 
to cancel alterations of objects, etc., [x6—20] 

variation of rights of class of shareholders, [80, 8x] 
confirm reduction of capital, [24—34] 

share premium account or capital redemption 
reserve fund, [75] 

sanction issue of shares at discount, [87-7-89] 

And see Practice and Procedure Tables throughout Volume, 

PREAMBLE 

petition, to, 15 . 

[so] 
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PREFATORY WORDS 

orders in winding-up, to, 549 

PREFERENCE* See Fraudulent Preference. 

PREFERENCE SHAREHOLDERS 

scheme of arrangement modifying rights of, 100—103. And see Scheme of 
Arrangement. 

PREFERENTIAL PAYMENTS. See Debenture Holders' Actions. 

PRIORITY 

payment out of assets, of, in winding-up proceedings, [547], 561, 562 

PRIVATE COMPANY 

relief for failing to comply with articles. See Articles of Association. 

PRIVATE EXAMINATION 

persons suspected of having property of company, of— 
generally, [414, 415] 
practice and procedure, [420—422] 
precedents, 436—439 

PROCEEDINGS 

commencement of, [4], [12] 
records of, [n] 
title of, [5], 12, 13 

PROMISSORY NOTE 

proof of debt in respect of, [478, 479], 488, 489 

PROMOTER 

declaration as to misfeasance, of [431], 459 

PROOF OF DEBT 

advertisement for creditors, [477], 487 
affidavit of lost document, [477], 486 

verifying debt, delivery of, [475 n.] 

how made, [475 n., 476 n.] 
particulars to be given in, [476 n.] 

costs, [476 n.] 

creditors, lodging of proof by, [477 n., 478 n.] 
discounts to be deducted, [476 n.] 
dispensing with proof, application for, [478], 487 

order giving leave, [478], 487, 488 
expunging or reduction of proof— 

consent to variation of proof, [481], 493, 494 
order expunging proof, [481], 494 
reducing proof. [481], 494 
summons for order, [481], 493 
extension of time for dealing with proofs— 
generally, [482 n., 483 n.], 497 
order directing liquidator to deal with proof, [483] 
summons, forms of [482], 495, 496 

affidavit, [483]. 496 , 497 
filing, generally, [481 n., 482 n.] 

list of proofs to be filed, [481], 494, 495 
formal proof, when not required, [476 n.] 
general form, [475] 
generally, [474, 475] 

income tax and land tax, [476 n„ 477 n.] 

* letter of indemnity against wrong payment, [477], 486, 487 
necessity for creditors to give, [475 n.] 

negotiable instrument, order dispensing with production of, [479]* 488, 489 
proof in respect of, [478, 479] 

summons and affidavit to dispense with production of, 
[ 479 ], 488 

notice to creditors to prove, [477] 
practice and procedure, [475—483] 
rejection of proof— 

notice of rejection, [479]. 489 

requiring further evidence, [479]. 490 
[21] 
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PROOF OF DEBT— continued. 

reversal or variation of decision on— 

consent order varying rejection, [480], 491, 492 
generally, [480 n.] 

order allowing secured creditors to alter valuation of security, [481], 492 
as to amending proof, [481], 492, 493 
for amendment of proof by class of creditors, [481], 492 
referring question to special referee, [481], 493 
reversing or varying rejection, [480], 491 
summons, [479]* 490 

affidavit in support, [480], 490, 491 
to extend time for appeal, [481], 493 
time within which proof required, [478 n.] 
workmen, of, [477] 

numerous claims, [477 n.] 

PROPERTY 

avoidance of disposition of. See Liquidator. 

company, of, private examination of persons suspected of having, [414, 415], 
[420—422], 436—439 

delivery of, to liquidator. See Liquidator. 
vesting in liquidator. See Liquidator. 

PROVISIONAL LIQUIDATOR 

appointment of, [264, 265], 293—295 

PROXY 

first meeting, for use at, [338 n., 339 n.] 
form of, generally, [338 n.] 

(scheme of arrangement), [94], 129—131 
general, form of, 344, 345 
notes on, [338 n.] 

order varying time for lodging, [338], 346 
sending to contributories and creditors, [338 n.] 
special, form of, 345 

PUBLIC EXAMINATION 

adjournment, [350 n.], [351 n.] 
advertisement of time and place for, [348], 353 
application for appointment to hold, [347] 
attendance at, [349—351] 
exculpation from charges, [351 n.], 356 
further report, hearing summons to consider, [347] 
summons to consider, [347], 351, 352 

generally, [346] 

Judges* directions as to special matters, [349 n.] 
notes, taking down and use as evidence, [349, 350] 
notice to attend, [348], 352, 353 
where ordered, [347], 352 
order for, [347], 352 

refusal to answer satisfactorily, [350 n.], 355, 356 
release, order for, 355 
shorthand evidence, [350 n.] 

warrant of arrest, against person failing to attend examination, [348, 349], 354, 
issue, by Court other than High Court, [349 n.] [355 

in Central Office, [349 n.] 
order for, [348, 349], 353* 354 


R 


RE CEIVER 

application for directions by— 

affidavit supporting summons, [201 n.] 
form and contents, [201 n.] 
service, [201 n.] 
summons, [201], 229 

appointment of, in debenture holders* action, [573]. And see Debenture 
Holders' Actions. 

enforcement of duty to make returns, etc.— 
affidavit of service of summons, [206], 232 

supporting originating summons, [207], 233, 234 
[ 22 ] 
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RECEIVER — continued . 

enforcement of duty to make returns, etc.— continued. 
appearance, search for, [206] 

certificate of non-appearance to summons, [206], 233 
order on summons, [207, 208], 235 

originating summons, adjournment into Court, [207, 208] 
attendance at hearing of, [207] 
issue of, [205, 206], 231, 232 
notice of appointment to hear, [206], 232 
service, [206] 

RECEIVER’S REGISTER. See Register of Transfers. 

RECONSTRUCTION 

scheme of arrangement and, 106—108, no—114. And see Scheme of 
Arrangement. 

RECTIFICATION OF REGISTER 

action commenced by writ of summons for, [174 n.], [179 n.] 
affidavit in support of notice of motion or summons, [174], 179, 180 
application for, where made, [174 n.] 

who may make, [174 n.] 
damages, claim for, [174 n.], [179 n.] 
modes of application for, [173 n.] 
notice to be given to registrar, [174 11.J 
order for, [174]. 180 

originating notice of motion for, [173I, 178, 179 

REDUCTION OF CAPITAL 

authorisation required by articles of association, [36 n.] 

" capital,” meaning, [24] 
categories of, [24] 

petition to confirm, 23 et seq. And see Petition. 
right of company to make, [23] 

scheme of arrangement involving. See Scheme of Arrangement. 

REDUCTION OF CAPITAL REDEMPTION RESERVE FUND 

petitions to confirm, [74, 75], 75—79 

REDUCTION OF PROOF OF DEBT. See Proof of Debt. 

REDUCTION OF SHARE PREMIUM ACCOUNT 

petitions to confirm, [74, 75], 75—79 

REFUSAL OF OFFICER OR AGENT 

to produce documents or answer questions— 

affidavit supporting application for inquiry, [177], 187 
inspector, certificate of, [177], 186 

production of books, etc., to, [176 n.J 

refusal, [176 n., 177 n.] 

originating notice of motion for inquiry, [176], 185, 186 
powers of Court, [177 n.] 

REGISTER 

rectification of. See Rectification of Register. 
restoration of name of company to. See Petition. 
striking off name of company, power of Registrar, [156] 

REGISTER OF DEBENTURE-HOLDERS 

applications to inspect, [191, 192], 212, 213 

REGISTER OF MEMBERS 

applications to inspect— 

originating summons, affidavit supporting, [189], 209, 210 
form of, [189], 208 
order on, [189], 210, 211 
rectification, generally, [506] 

order rectifying register, 518 

REGISTER OF TRANSFERS 

affidavit of plaintiff's solicitor verifying record, [651], 657, 658 
certificate of person producing bearer debentures, [651], 656 
to be indorsed on bearer debenture, [651], 656 
debentures, bearer, [649, 650] 

debenture stock certificates, [649, 650] 

t *3 ] 
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BE 01 STEB OF TRANSFERG--<;cmrtm<«d. 

debentures, transfer of, generally, [649] 
form of, 653 

memorandum of transfer, [650], 634 

to be indorsed on bearer debentures, etc., [652], 658 
notice of intention to register transfer of debentures, [650], 652 
practice and procedure, [650—652] 
receiver's affidavit verifying register, [650], 654, 655 
record of bearer debentures or stock certificates, [651], 657 
summons by person aggrieved for rectification of, [651], 655 

REGISTRAR OF COMPANIES 

power of striking companies’ names off register, [136] 

REJECTION OF PROOF OF DEBT. See Proof of Debt. 

release 

liquidator, of. See Liquidator. 

REMOVAL 

liquidator, of. See Liquidator. 

member of committee of inspection, of. See Committee of Inspection. 
transfer and. See Transfer and Removal. 

REMUNERATION 

liquidator, of. See Liquidator. 

member of committee of inspection, of. See Committee of Inspection. 

RESIGNATION 

liquidator, of. See Liquidator. 

member of committee of inspection, of. See Committee of Inspection. 

RESTORATION 

name of company to register. See Petition. 

Returns 

delivery of by liquidator, enforcing— 
affidavit, [544], 555, 556 
order, [544]. 55 & 
summons, [544], 554, 555 
enforcement of duty of company, etc., to make— 
affidavit of service of summons, [206], 232 

supporting originating summons, [207], 233, 234 
appearance, search for, [206] 

certificate of non-appearance to summons, [206], 233 
order on summons, [207, 208], 235 

originating summons, adjournment into Court, [207, 208] 
attendance at hearing of, [207] 
issue of, [205, 206], 231, 232 
notice of appointment to hear, [206], 232 
service, [206] 

REVERSAL OF PROOF OF DEBT. See Proof of Debt. 

RULES OF SUPREME COURT 

application of, to proceedings under Order 53!!, [5] 


S 

SALE 

order for liberty for liquidator to proceed with, 409 

SCHEME OF ARRANGEMENT 

affidavit of chairman verifying report of meetings, [96], 134 

supporting originating summons for leave to convene meetings, [92,93], 
115—123 

amalgamation, and, advertisement of hearing of originating summons, [99]. > 54 * 
155 

affidavit sujpporting originating summons, [98], 132, 153 
order for directions, [99], 133, 134 
on petition, 131 

originating inter partes summons, form, 231, 232 

generally, [98] 
service, [98 n.j 
title, [98 n.] 

[24] 
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amalgamation, and, summons for directions, [98], 153 

hearing of, [99 n.] 
vesting order, [99]. i55» 1 5 ^ 
reconstruction, with, no—114 
chairman's report on result of meetings, [96], 133, 134 
creditors of company, with, 108—no 
forms of scheme, 100—114 
meetings, advertisement of, [94], 126, 127 

affidavit proving convening of, [95], [96 n.], 131, 132 
notice of, [94], 127, 128 

modifying rights of class of shareholders, 103, 104 

preference shareholders, 100—103 
moratorium, for, 104—106 
order on petition to sanction, [97], 149—151 

delivery, [97 n.] 
passing, [97 n.] 

to convene meetings, [94], 125 

originating summons for leave to convene meetings, [92], 114 
petitions, affidavit in support of, [96], 148 

attendance at hearing of, [96 n.], [97 n.] 
forms of, 135—148 
presentation of, [95 n.] 
practice and procedure, [91—100] 
preparation of, classes of scheme, [91, 92] 
generally, [91] 

proxy, forms of, [94], 129—131 

reconstruction, and, form of scheme, 106—108, no—114 
reduction of capital involved in, [91] 

order on petition, 150 

statement to accompany notice summoning meetings of creditors or members, 
[92. 93]» 124, 125 
types of scheme, [91] 

SCOTLAND 

order for private examination in, 438, 439 

SEALING OF DOCUMENTS 

winding-up proceedings, [245] 

SECRET ART 

affidavit by (restoration of name to register), [158], 162, 163 

SECURITY 

liquidator, by, [359, 3 60 ] 

form of guarantee, [543], 550—552 
undertaking, [543], 552 

for increasing security, [544]. 553 
order reducing, [544], 553, 554 
vacating, [544]. 554 
removal for failure to renew, [359, 360] 

SERVICE 

affidavit of. See Affidavit 
company, on, how effected, [8] 

petition for restoration of name to register, [156 n., 157 n.], [157] 

SHARE CERTIFICATE 

affidavit by holder where lost, [513], 533, 534 
applications for delivery of, [193]* 215 — 217 

SHARE PREMIUM ACCOUNT 

petitions to confirm reduction of, [74, 75], 75—79 
purposes to which applicable, [74] 
what may constitute, [74 n.] 

SHAREHOLDERS 

affidavit by, where share certificate lost, [513], 533, 534 
class meetings where capital reduction proposed, [24, 25] 
class of, scheme of arrangement modifying rights of, 103, 104. And see Scheme 
of Arrangement. 

dissentient, application to prevent or settle terms of acquisition. See Shares. 
petition to cancel variation of rights of shareholders, [79—81], 82—86 
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SHAREHOLDERS — continued. 

preference, scheme of arrangement modifying rights of, ioo—103. And see 
Scheme of Arrangement. 
proxy form to be used at meeting of, [94], 129 
resident abroad, notice of meetings unnecessary to, [9 n.] 
summons to ascertain rights in winding-up, [511], 528 

SHARES 

application for delivery of certificates— 

affidavit supporting application, [193], 216, 217 
form of originating summons, [193], 2x5, 216 
order for delivery of share certificates, [193], 217 
application to remove restrictions on— 
affidavit in support, [178 n.] 
originating notice of motion, [177], 187 
powers of Court, [178 n.] 
who may apply, [178 n.] 
conversion into stock, [70 n.] 

directors' holdings, applications to inspect register of— 
affidavit supporting application, [190] 

contents, [190 n., 191 n.i 
form of originating summons, [190], 211, 212 
issue at discount, petition to sanction, [87—89], 89, 90 
issue of, application for extension of time— 

affidavit supporting summons, [195 n., 196 n.] 
summons, [195], 220 
issue of, proof required, [35 n.] 
order vesting in liquidator, [422], 439, 440 
prevention or settlement of terms of acquisition— 
affidavit supporting summons, [200], 226, 227 
order for, [200], 227, 228 

shareholders, dissentient, position of, [198 n., 199 n.] 

non-assenting, position of, [199 n., 200 n.] 
summons by dissentient shareholder, [198], 225, 226 
restrictions which may be imposed on, [177 n., 178 n ] 

SOLICITOR 

application to appoint to assist liquidator, [393] 

SOLVENCY 

affidavit as to, [197], 223 

SPECIAL MANAGER 

Board of Trade, transmission of order to, [324] 
generally, [323] 

order appointing, [324], 325, 326 

fixing remuneration of, [324], 326 
report of Official Receiver, [323], 325 
summons for appointment of, [323], 324, 325 

SPECIAL RESOLUTION 

affidavit of service of notice convening meeting at which passed, [263/49, 50 
reduction of capital, to effect, forms of, 36, 37, 39 

generally, [24] 

majority required, [24 n.] 

procedure after filing, [25 et seq.] 

STANNARIES COURTS 

jurisdiction of, [3] 

STATEMENT 

application that Company not bound to issue under s. 140 (5)— 
affidavit supporting summons, [204], 230 
originating summons, [203, 204], 229, 230 

STATEMENT OF AFFAIRS 

application to dispense with— 

consequential directions in order, [329 n.] 
how application made, [329 n.] 
order dispensing with statement, [329], 331 
costs and expenses, [327, 328] 
default regarding submission, [327] 
duty of Official Receiver to prepare, [327] 

[26] 
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STATEMENT OF AFFAIRS-— continued. 
enforcing submission of— 

application to enforce submission, [329 n.] 
contempt for non-compliance with order, [329 n.] 
filing of report, [329 n.] 
order to submit statement, [329], 330, 331 
expenses, application for allowance of— 

affidavit supporting summons, [329], 332 
order allowing expenses, [330], 332 
summons for expenses incurred, [329], 331 
extension of time for submitting— 
application form, [328], 330 
certificate of Official Receiver, [328], 330 

filing, [328 n.] 

preliminary report, [328] 

submission in duplicate and filing, [327] 

summary to be sent to creditors and contributories, [328] 

STAY OF PROCEEDINGS 

automatic stay against company, [535] 
stay of winding-up— 
generally, [535] 
hearing in Court, [337] 
notice of motion for order for, [536], 539 

affidavit supporting, [336] 

order staying proceedings in compulsory winding-up, [537], 539 
* voluntary winding-up, [537], 540 

passing and filing of order for, [537] 
stay or restraint against company during winding-up proceedings— 
generally, [535] 

practice and procedure, [538, 539] 
precedents, 540, 541 

STOCK 

order for liberty for liquidator to realise, 408 

SUMMONS 

applications by, in proceedings regulated by Order 53B, [6—8] 
engrossment of, [8] 
meaning, in Order 53B, [4] 
ordinary general, 14 

originating. See Originating Summons. 

SUMMONS FOR DIRECTIONS 

attendance at, [28] 
general form, 53 
Order 53B, r. 10 (1), under—- 
generally, [27 n., 28 n ] 
seeking directions as to inquiry, 54 
where diminution of liability, etc., 53 
no diminution of liability, 53 
orders on (petition for reduction of capital), 54—50 
petition for cancellation of variation of rights, 84 
in case of, where required, [9] 
preparation and hearing of, [9] 
relief of auditor or officer, petition for, [165], 171 

T 

THIRD-PARTY PROCEEDINGS 

fraudulent preferences proceedings, [423, 424], 442—446 

TITLE OF PROCEEDINGS, [5]. 12, 13 

Chancery Division, heading, [12 n.] 

County Court, 13 
Durham Chancery Court, t 3 
High Court, 12 

Lancaster Chancery Court, 13 
winding-up, matters [245] 

TRANSFER AND REMOVAL 

winding-up proceedings, of— 
generally, [317, 318] 
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TOAMHIM R AMD REMOVAL— continued. 
winding-up proceedings, of— continued. 

lodgment of order with Registrar, [320] 

notice of appointment to hear originating summons, [318], 321, 322 
Official Receiver, notice of application to, [319]* 3 22 
order for removal to District Registry, [320], 323 

transfer, [319]. 322 . 

summons for removal of proceedings to District Registry, [ 3 2 °J> 3 22 
transfer from County Court to County Court, [318 1 » 321 
High Court to other court, [318], 321 
to High Court, [318], 321 

TRANSFER OF DEBENTURES. See Register of Transfers. 


UNCALLED CAPITAL 

affidavit verifying petition for extinguishment or reduction of liability, 47, 48 
petition to extinguish or reduce liability in respect of, [25], 40, 41 


UNDERTAKING 

bank as sole debenture-holder, by— 
form of undertaking, 622, 623 
summons to dispense with security on, 622 
for security of liquidator, [543]. 55 2 
liquidator, by, for increasing security, [544], 553 


UNDISTRIBUTED AND UNCLAIMED MONEYS 

payment into liquidation account, [545]. 55 6 — 55 8 


V 

VALUE 

affidavit as to, by valuer, [27], 52 

VESTING ORDER 

scheme of arrangement and amalgamation, [99], 155 . I 5 6 
vesting property in liquidator— 
effect, [423 n.] 
generally, [415] 
summons for, [422], 439 
vesting orders, forms, 439—44 1 

VOLUNTARY WINDING-UP . r , ^ 

order fixing remuneration of liquidator m, [363]. 37 *>» 377 
staying proceedings in, 540 
petition where company already in, [258], 281, 282 
prefatory words to order in, 549 

VOTING . , r o , 

creditors and contributories, of, [338 n.j 


W 

WINDING-UP PROCEEDINGS 

advertisement, memorandum of, 255 

notice of motion for order restraining, [310], 314, 315 

of petition. [263, 264], 292 

order for interim injunction, [310], 315 

restraining advertisement, etc., [311], 315, 316 
summons to abridge time for, [264], 293 
affidavit of service on company, [262], 288 
liquidator, [262], 289 
swearing of. [246, 247] ^ 

verifying petition by person or firm, [261], 286 

petitioner’s attorney, [261], 287 
of limited company, [261], 287 
summons to extend time for filing, 288 
alternative remedy in cases of oppression, [302 et seq .] 
appeals, [251] 

appearance of parties, [249, 250] 
assets, collection and proceedings arising thereon— 
generally, [413—418] 
practice and procedure, [418—432] 
precedents, 432—463 
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WINDING-UP mOCBEDTSQS—continued. 

assignee of debt, petition by, [258], 278, 279 
attendance of parties, [249, 250] 

avoidance of dispositions of property, [419, 420], 434—436 

Board of Trade orders and regulations, [241] 

business not carried on for year, petition where, [258], 273 

commenced within year, petition where, [258], 273 
committee of inspection— 

generally, [356, 357], [389—390] 
practice and procedure, [358—370], [391—397] 
precedents, 370—388, 397—413. And see Committee op Inspection. 
compliance with Rules, attendance to show, [265, 266] 
consent order for winding-up subject to supervision, [269], 299 
contingent or prospective creditor, petition by— 
certificate to be indorsed on petition, 286 
order for security for costs, [260], 285, 286 
summons for directions, [260], 285 

continuation or commencement of proceedings against company after, [537], 540 
contributories— 

generally, [501—503] 

practice and procedure, [503—513] 

precedents, 514—534. And see Call ; List of Contributories. 
creditors, proof of debt and dividends— 
generally, [474, 475] 
practice and procedure, [475—485] 

precedents, [486—501]. And see Dividends ; Proof of Debt. 
deadlock, petition where, [258], 280, 281 

debenture-holders action in case of, [574 et seq.]. A nd see Debenture Holders* 
Actions. 

default in delivery of statutory report, etc., petition where, [257], 272, 273 
delivery of property to liquidator. See Liquidator. 
disclaimer of onerous property. See Onerous Property. 
dissolution— 

generally, [562] 

practice and procedure, [563—565] 
precedents, 565—567. And see Dissolution. 
distress and execution after. See Distress ; Execution. 
floating charge, invalidity of. See Floating Charge. 
fraudulent preference, proceedings as to. See Fraudulent Preference. 

trading. See Fraudulent Trading. 
gazetting, memorandum of, 255 
notices, [251] 
general forms, 252—255 
hearing of petition, attendance at, [266] 

inability to pay debts, petition by company where, [258], 274, 275 
inspection, [248] 
irregularities and defects, [249] 

judgment creditor levying execution, petition by, [258], 276, 277 
jurisdiction to grant alternative relief, 240 

wind-up registered companies, [239] 

unregistered companies, [240] 

" just and equitable '* grounds, petition on, [258], 280, 281 
liberty to apply. See Liberty to Apply. 
liquidator— 

generally, [356, 357], [389, 39©] 
practice and procedure, [358—370], [391—397] 
precedents, 370—388, 397—413. And see Liquidator. 
list of parties attending hearing of petition, [266], 295 
local authority, petition for rates by, [258], 279, 280 
matters to be heard in open Court, [243, 244] 
meetings of creditors and contributories— 
generally, [333. 334] 
practice and procedure, [334—339] 
precedents, 339—346. And see Meetings. 
members below minimum number, petition where, [258], 274 
miscellaneous applications in, [542—547], 548—562 
misfeasance. See Misfeasance Proceedings. 
notice of motion, general form, 254, 255 
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WINDING-UP PROCEEDINGS— continued . 
notice of motion, generally, [245, 246] 

office copies, [248] * 

onerous property, disclaimer of— 
generally, [463, 464] 
practice and procedure, [464—467] 
precedents, 467—474. And see Onerous Property. 
order adjourning petition pending convening meeting of creditors, [268], 297 
dismissing petition by consent, etc., [269], 301 

with costs against petitioner, [269], 301 
enforcement of, [247, 248] 

for winding-up subject to supervision, [268], 298, 300 
general procedure, [247] 
originating summons, ex parte, 253, 548 
general form, 253 
inter partes, 548 

oversea company, petition to wind-up, [258], 282, 283 
petition, affidavit in opposition to, [312], 316 
application to be by, [245 ] 

restrain petitioner from advertising, [310], 314—316 
forms, 269 et seq. 
general forms of, 269—271 
generally, [255—257] 

notice of intention to appear on, [311], 316 
practice and procedure, [257—269] 
presentation of, [257—260] 

proceedings in support of and in opposition to, [309—313], 314—317 
special forms of, 271—285 
substitution as petitioner, [313], 317 
withdrawal before advertisement, [312], 317 
petition for relief under s. 210 of C.A., 1948- 
advertisement of petition, [303], 308, 309 
affidavit in support, [303], 306—308 
form of petition, [302, 303], 304, 305 
practice and procedure, generally, [302—304] 
priority of payment out of assets, [547] 

order varying, 561, 562 

private examination of persons suspected of having property of company. See 
Private Examination. 
procedure generally, [243, 244] 
proceedings, records of, [248] 

to be written or printed, [245] 
provisional liquidator, summons for appointment of— 
affidavit in support, [264], 293, 294 
attendance before Registrar, [265] 
form of summons, 293 
issue of summons, 264 

orders appointing provisional liquidation, [265], 294, 295 
public examination— 
generally, [346] 

practice and procedure, [347—351] 
precedents, 351—356. And see Public Examination. 
receiver appointed by debenture-holders, petition where, [258], 278 
register, company struck off, petition to wind up, [258], 283, 284 
sealing of documents, [245] 
security for costs, application by company for— 

order for security for costs, [260], 285, 286, [309], 314 
summons, form of, 314 

issue and service, [309] 
service of notices, etc., [249] 

petition on company, [262] 

simple contract, unpaid creditor's petition on, [258], 277 
special manager— 
generally, [323] 

practice and procedure, [323, 324] 
precedents, 324—326. And see Special Manager. 
stamps, defacing of, [248, 249] 
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Wnroma-UP PROCEEDINGS— continued. 
statement of affairs— 
generally, [327, 328] 
practice and procedure, [328—330] 
precedents, 324—326. And see Statement of Affairs. 
statutory demand for payment, creditor's petition after, [258], 275, 276 
stay of proceedings— 

generally, [251], [535, 536] 
practice and procedure, [536—539] 
precedents, 539—541. And see Stay of Proceedings. 
stay of winding-up, [535]. [ 53 ^, 537 ]» 539 , 54 ° 
substituted service, affidavit proving, [263], 291, 292 
summons for, [262], 289 

affidavit supporting, 289, 290 
order on, 290, 291 

summons for directions where petitioner contingent or prospective creditor, 
[260], 285 
general form, 254 
generally, [246] 
supervision, subject to— 

order giving liquidator leave to exercise power, [547], 562 
prefatory words to order, 549 
supervision order, petition for, [258], 281, 282 
time, [249] 

and place of sitting of Courts, [245] 
title of proceedings, [245], 252 
transfer and removal— 

generally, [250], [317, 318] 
practice and procedure, [309—313] 

precedents, 321—*323. And see Transfer and Removal. 
unregistered company, petition to wind-up, [259], 284, 285 
voluntary. See Voluntary Winding-up. 

winding-up by Court, petition after special resolution for, [257], 271 
winding-up order—• 

attendance to bespeak, [266, 267] 
form of order, 296, 297 
pronouncement of, [267] 
winding-up Rules, application of, [241] 
citation, [241] 

forms in appendix to, [242, 243] 
generally, [240, 241] 
judicial notice of, [240] 
meaning of words in, [241, 242] 
operation, [241] 
power to make, [240] 

WINDING-UP RULES. See Winding-up Proceedings. 

WORKMEN 

proof of debt by, [477] 

WRONG PAYMENT 

indemnity against, [513], 534 





